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PUBLISHERS'  NOTE. 

TO  THE  POUBTH  AMERICAN  EDITION. 


The  third  edition  of  this  work,  prepared  by  John 
TowNSHEND,  Esq.,  was  published  in  1873,  and  has 
been  out  of  print  for  a  number  of  years.  The  con- 
stant inquiry  for  the  book  during  this  time  has  led 
the  publishers  to  believe  that  a  new  edition  would 
be  welcomed  by  the  legal  profession. 

The  present  .edition  has  been  prepared  by  Mr. 
Ohakles  F.  Beacb,  Jr.,  of  the  New  York  Bar,  who, 
while  retaining  all  of  Mr.  Townshend's  notes  to  the 
previous  editions,  has  added  much  new  matter,  which 
it  is  believed  will  materially  increase  the  usefulness 
as  well  as  add  to  tlie  attractiveness  of  this  deservedly 
popular  book. 


PUBLISHEBS'  PEEFACE 


TO  THE  FIEST  AMERICAN  EDITION. 


The  following  work,  by  an  author  of  acknowledged 
merit,  is  now  for  the  first  time  republished  in 
this  country,  and  brought  fairly  to  the  notice  of  the 
legal  profession  in  the  United  States.  Although 
comparatively  unknown  here,  the  work  has  long 
enjoyed  a  high  reputation  in  England,  and  those 
gentlemen,  who,  through  the  publishers  of  this  edi- 
tion, have  possessed  themselves  of  English  copies, 
are  unanimous  in  their  commendation  of  the  book, 
both  as  regards  the  subject-matter  and  the  style  and 
manner  of  execution.  The  work  embodies  the  re- 
sults of  great  learning,  large  experience,  and  acute 
observation,  with  an  extraordinary  affluence  of  apt 
illustrations  from  all  possible  sources ;  and  these 
results  are  communicated  in  the  clearest  and  most 
agreeable  form. 

The  work  is  designed  primarily  for  lawyers,  and 
has  for  them,  whether  as  students  or  practitioners, 
an  especial  interest ;  nevertheless,  it  contains  so 
much  of  sound  thought  and  sagacious  suggestion  as 
makes  it  of  rare  interest  to  a  large  circle  of  intelli- 
gent readers  outside  of  the  legal  profession. 

The  author  has  so  well  performed  his  self- allotted 
task,  and  so  faithfully  fulfilled  the  motto  upon  his  title 


xd  still 
.     Yet  the 
vvork  might  be 
^ ..  fcJie  hands  of  a  com- 
...^   tills   view  they  secured  the 
..  i'ownshend,  the  author  of  the  Treatise 
V.X1  olander  and  Libel,  and  other  works  favorably- 
known  to  the  profession,  and  he  has  edited  the 
work  now  presented  to  the  public. 

This  contains  all  the  text  of  the  original  edition 
(save  a  few  poetical  quotations  omitted,  the  refer- 
ence to  them  being  retained),  in  the  same  form  and 
order  as  in  the  original,  with  additional  foot  notes — 
the  latter  distinguished  by  being  enclosed  within 
brackets  [  j.  The  tables  of  contents,  of  names  of 
cases  cited,  and  of  authors  and  books  quoted,  to- 
gether with  the  appendix  and  index  (the  latter  very 
full),  are  the  work  of  the  American  editor.  The 
English  edition  has  but  a  very  brief  index  and  no 
prefatory  tables. 

To  add  to  the  practical  purposes  of  the  volume, 
David  Paul  Brown's  "  Golden  Rules  for  the  Examina- 
tion of  Witnesses,"  Cox's  "  Practical  Advice  for  Con- 
ducting the  Examination  of  Witnesses  "  and  "  Up&n 
Opening  a  Case  to  the  Jury"  Whewell's  "  Theory 
and  Pact"  and  Hoffinan's  "  Fifty  Resolutions  in  regard 
to  Professional  Deportment"  with  a  "  Collection  of 
Cases  on  Mistaken  Identity  and  Erroneous  Conviction" 
have  been  placed  in  an  Appendix.  These  articles 
are  quite  in  harmony  with  the  character  of  Mr. 
Ram's  Treatise,  and  add  very  materially  to  the 
value  of  the  work. 

The  publishers  flatter  themselves  that  the  repro- 
duction of  this  work,  with  the  additions  as  now  pre- 
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sented,  will  be  esteemed  as  a  valuable  contribution 
to  the  legal  literature  of  the  country. 

If  obliged  to  characterize  the  book  in  a  single 
sentence,  we  should  call  it  "  The  Philosophy  of  Evi- 
dence." It  shows  how  we  acquire  our  knowledge  of 
facts ;  the  circumstances  which  impede  or  facilitate 
the  acquisition  of  that  knowledge  ;  the  means  by 
which  the  knowledge,  when  obtained,  is  either  lost 
or  perpetuated ;  the  diflBculties  in  the  way  of  com- 
municating a  knowledge  of  facts  from  one  to  an- 
other ;  the  methods  of  distinguishing  between  truth 
and  falsehood,  and  by  which  to  test  the  value  of 
human  testimony.  Together  with  a  chapter  upon 
Advocacy,  and  another  upon  The  Examination  of 
"Witnesses.  The  whole  calculated  to  assist  in  the 
acquisition  of  that  most  diflBcult  accomplishment — 
the  art  of  trying  a  cause  before  a  jury. 
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A 

TEEATISE    ON    FACTS 

AS 

SUBJECTS  OF  INQUIRY  BY  A  JURY. 


CHAPTER  I. 

INTEODUOTOEY. 


Subjects  of  Jurisprudence/  are,  Facts  and  Laws  : 
facts  are  the  source  and  the  cause  of  laws.    From 

*  ("  '  Jurisprudentia,'  in  its  original  use,  was  merely  one  among  several 
phrases  signifying  a  knowledge  of  tlie  law,  just  as  '  rei  militaris  prudentia ' 
signified  a  knowledge  of  the  conduct  of  warfare.  The  sort  of  knowledge 
which  the  term  denoted  may  be  gathered  from  Cicero's  description  of  a  juris- 
consult as  one  who  must  be  skilled  In  the  laws,  and  in  the  usages  current 
among  private  citizens,  and  in  giving  opinions  and  bringing  actions  and  guiding 
his  clients  aright.  From  this  thoroughly  practical  conception  of  legal  knowl- 
edge the  Roman  jurist  rose  to  a  far  higher  one.  The  rudiments  of  this  may 
already  be  traced  in  the  writings  of  Cicero,  who  enumerates  the  civil  law, 
along  with  astronomy,  geometry  and  dialectic,  among  the  arts  which  have 
to  do  with  thje  pursuit  of  truth.  He  tells  us  that  the  study  of  law  must  be 
derived  from  the  depths  of  philosophy,  and  that  by  an  examination  of  the 
human  mind  and  of  human  society,  principles  may  be  discovered  in  compari- 
son with  which  the  rules  of  positive  law  are  but  of  trivial  importance, 

"  Thus  the  way  was  prepared  for  Ulpian's  well-known  definition  of  juris- 
prudence as  'the  knowledge  of  things  human  and  divine,  the  science  of 
the  just  and  unjust.'  Jurisprudence  was  conceived  of  as  a  branch  of  phil- 
osophy ;  and  such  an  elevation  of  the  idea  of  legal  study  was  naturally 
accompanied  by  a  corresponding  elevation  of  its  prof  essors.  TJlpian  claims 
for  himself  and  his  learned  brethren  that  they  are  'the  priests  of  justice, 
engaged  in  the  pursuit  of  a  philosophy  that  is  truly  such  and  no  counterfeit,' 
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facts  proceed  rights  and  wrongs  ;  both  requiring  the 
government  of  law, — to  establish  and  enforce  the 
one  ;  to  restrain  and  punish  the  other. 


The  Romans  had,  in  fact,  attained  by  this  time  to  the  idea  of  a  science  of 
those  legal  principles  which  exist  independently  of  the  institutions  of  any 
particular  country.  No  technical  term  could  he  borrowed  from  the  Greek 
language  to  denote  what  was  of  purely  indigenous  growth,  and  thus  it 
happened  that  a  phrase  which  at  first  had  been  but  one  among  several 
signifying,  in  a  homily  and  quite  unscientific  sense,  a  '  knowledge  of  law,' 
came  at  length,  by  an  accident  of  Latin  philology,  to  express  the  new  idea  of 
.a  legal  science. 

"  The  nations  in  modem  Europe  are  fortunately  in  the  habit  of  calling 
the  various  branches  of  knowledge  by  non-vernacular  names,  adopted  by 
icommon  consent  from  the  classical  languages  ;  so  that  a  science  is  generally 
Jknown  by  the  same  Greek  or  Latin  term  wherever  Western  civilization 
•extends.  It  is,  therefore,  natural  and  convenient  that  most  of  the  European 
■nations  'should  express  the  idea  of  a  science  of  law  by  a  word  which  they 
?have  borrowed  from  the  language  of  those  by  whom  the  idea  was  first  con- 
iceived. 

"  But  the  term  is,  unfortunately,  also  borrowed  by  the  modem  languages 
to  express  other  ideas,  which  might  be  much  better  expressed  in  the  vernac- 
ular. Thus,  upon  the  analogy  of  certain  loose  expressions  of  the  Roman 
writers  who  sometimes  use  '  jurisprudentia '  to  denote  a  current  view  of  the 
law,  there  has  sprung  up  in  French  the  use  of  such  phrases  '  jurisprudence 
constante,'  '  jurisprudence  des  arrets  de  la  cour  de  cassation,'  in  the  sense  of 
the  view  which  the  courts  are  in  the  habit  of  taking  of  certain  questions. 

"  still  less  justifiable  is  the  use,  so  frequent,  both  in  French  and  in  Eng- 
lish, of  '  jurisprudence'  as  the  equivalent  of  '  Law.'  The  imposing  quadri- 
syllable is  constantly  introduced  into  a  phrase  on  grounds  of  euphony  alone. 
Thus  we  have  books  upon  '  Equity  Jurisprudence,'  which  are  nothing  more  nor 
less  than  treatises  upon  the  law  administered  by  Courts  of  Equity  ;  and  we 
hear  of  the  jurisprudence  of  France  or  Russia,  when  nothing  else  is  meant 
than  the  law  which  is  in  force  in  those  countries  respectively.  This  sacrifice 
of  sense  to  sound  might  more  readily  be  pardoned  had  it  not  misled  serious 
and  accurate  thinkers. 

"  Bentham,  for  instance,  divides  jurisprudence  into  '  expository,'  which 
ascertains  what  the  law  is,  and  '  censorial,'  which  ascertains  what  it  ought 
to  be.  Now  an  exposition  of  existing  law  is  obviously  quite  another  thing 
from  a  science  of  law,  and  criticisms  upon  the  law  with  a  view  to  its  amend- 
iment  are  the  subject,  not  of  jurisprudence,  but,  as  Bentham  himself  states  in 
the  next  paragraph,  of  the  art  of  legislation.  Bentham  carries  the  con- 
clusion further  by  proceeding  to  sub-divide  expository  jurisprudence  into 
^authoritative'  and  'unauthoritative.'  By  ' authoritative  expository  juris- 
■pradence,'  he  means  nothing  more  nor  less  than  law  emanating  from  the 
legislative  power  ;  under  '  unauthoritative '  he  would  apparently  include 
both  text'books  upon  the  laws  of  any  one  country,  or,  as  he  would  say,  upon 
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By  fact  is  here  meant,  any  thing  that  is  the  subject 
of  testimony,  any  thing  that  a  witness  rightly  tes- 
tifies to  be  a  fact.^    If  a  thing  be  perceived  by  any 


local  jurisprudence,  and  works  upon  law  without  special  reference  to  any 
one  country,  or,  to  use  his  own  phrase,  upon  '  universal  jurisprudence.'  If 
we  are  right  in  considering  that '  censorial  jiu'isprudence '  should  be  called 
'  the  art  of  legislation,'  that '  authoritative  jiuisprudence '  is  nothing  more 
nor  less  than  a  body  of  the  law,  and  that  '  unauthoritative  local  jurispru- 
dence is  mere  commentary  ;  it  is  obvious  that  what  Bentham  makes  the  sub- 
department  of  '  unauthoritative  universal  jurisprudence '  is  alone  entitled  to 
bear  the  name  of  the  science ;  and  should  bear  the  name  simply,  without  the 
addition  of  epithets  intended  to  distinguish  It  from  departments  of  the 
subject  which  are  non-existent.  '  Jurisprudence '  ought  therefore  to  be 
used,  and  used  without  any  qualifying  epithet,  as  the  name  of  a  science." — 
HollancVs  Jurisprudence  (3d  ed.  Oxford,  18S6),  pp.  2,  3,  4  and  5.") 

1  [Pains  have  been  taken  to  distinguish  between  a,  fact  and  a  circumstance 
— the  latter  being  defined  to  be  a  minor  fact  (Theory-of  Pres.  Proof,  29  ; 
Wills  Circ.  Ev.  2T).  As  expressive  of  the  materials  of  evidence,  the  terms 
seem  to  be  entirely  convertible.  Hence  they  are  constantly  used  in  connec. 
tion,  as  in  the  expression  "facts  and  circumstances,"  and  "facts  or  circum- 
stances." As  applied,  however,  to  the  ultimate  end  of  inquiry, /act  is  the 
exclusively  proper  term.  The  term  circumstance  always  implies  relation, 
which  fact  does  not ;  a  circumstance  is  a  relative  fact.  "  Any  fact,"  ob- 
serves Mr.  Bentham,  "  may  be  a  circumstance  with  reference  to  any  other 
fact "  (1  Jud.  Ev.  42  n.  142).  Circumstances  are  facts  standing  around,  sur- 
rounding or  accompanying  another  fact,  and  giving  to  it  a  certam  determi- 
nate character  or  quality.  Hence  they  are  termed  in  Scotch  law  "  qualifica- 
tions" (11  Howell's  St.  Tr.  1388  ;  14  M.  1237,  1245),  and  in  the  Roman  law 
"  indicia,"  and  in  the  French  law  "  indice"  (Best  on  Pres.  §  11  n.  f).  Ben- 
tham has  divided  facts  into  "  states"  and  events  (1  Jud.  Ev.  47).  "  The  pop- 
ular application  of  the  term/a«t  undoubtedly  conveys  its  true  meaning.  We 
every  day  hear  it  employed  to  denote  the  very  reverse  of  supposition  and 
opinion,  much  more  of  fiction  and  error.  A  fact  is  an  actual  reality  or  verity 
— something  absolutely  and  inflexibly  true — something  which  has  actually 
existed  or  does  exist — some  event  which  has  actually  occurred  or  does  occur. 
This  is  fact  in  the  abstract.  *  *  »  In  this  sense,  fact  and  truth  are  synony- 
mous, and  the  idea  of  fact  is  wholly  at  variance  with  anything  like  decep- 
tion or  error.  The  expression,  therefore,  that  a  fact — that  is,  a  reality  or 
verity — cannot  lie — that  is,  express  a  falsehood — ^may  very  properly  be  re- 
garded as  a  truism,  or  another  form  of  saying  that  a  fact  is  a  fact "  (Burrill 
Circ.  Ev.  218). 

"  Facts  are  chiels  wha  dinna  ding, 
And  downa  be  disputed." — Burns. 

and  Dr.  Dry-as-dust  said  :    "  Facts  are  indisputable  things." 

"However  paradoxical  it  may  appear,  there  may  be  such  things  as  false 
facts;"  and  "  there  is  a  class  of  facts  of  which  it  has  been  confidently  said  that 
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sense  of  the  body  or  faculty  of  the  mind,  the  per- 
ception is  a  fact.  If  any  thing  is  seen  or  heard, 
the  seeing  or  hearing  of  it  is  a  fact.  If  any  emotion 
of  the  mind  is  felt,  as  joy,  'grief,  anger,  the  feeling 
of  it  is  a  fact.  If  the  operation  of  the  mind  is  pro- 
ductive of  an  effect,  as  intention,^  knowledge,  skill, 
the  possession  of  this  effect  is  a  fact.^  If  any  propo- 
sition be  true,  whatever  is  affirmed  or  denied  in  it  is 
a  fact.     A.  said  this  or  that,  or  did  this  or  that :  if 


they  may  and  do  lie,  namely,  such  as  are  fabricated  or  forged  by  the  perpetra- 
tors of  crimes,  with  the  express  and  only  intent  of  deceiving  those  who  may 
observe  or  witness  them  "  (Burrill  Circ.  Ev.  219).] 

1  [Intention  Is  a  fact  (Clift  v.  White,  12  N.  Y.  538  :  and  see  Moss  v.  Rid- 
dle, 5  Cranch,  351  ;  Miller  v.  The  People,  5  Barb.  203  ;  Griffin  v.  Cranston, 
1  Bosw.  281),  hence  a  witness  may  be  asked  with  what  intent  he  did  an  act 
(Seymour  v.  Wilson,  14  K.  T.  567  ;  Griffin  v.  Marquardt,  21  N.  Y.  121  ; 
Forbes  v.  Waller,  25  N.  Y.  4S9  ;  Bedell  v.  Chace,  34  N.  Y.  386).  But  his 
evidence  is  not  conclusive  (Griffin  v.  Marquardt,  21  N.  Y.  121 ;  Thurston  v. 
Cornell,  38  N.  Y.  287).  And  it  seems  this  question  is  not  permissible  in  cer- 
tain cases,  as  where  the  intent  may  be  or  must  be  inferred  from  the  act  (The 
People  V.  Saxton,  22  N.  Y.  309  ;  Parker  Mills  v.  Jacot,  8  Bosw.  171  ;  Ballard 
1).  Lockwood,  1  Daly,  164  ;  see  Smith  v.  Higgins,  82  Mass.  (16  Gray),  251  ; 
White  V.  Tyrrell,  5  Irish  L.  B.  ]Sr.  S.  477  ;  Cortland  Co.  v.  Herkimer  Co.  44 
N.  Y.  22  ;  Cowdreyi).  Colt,  Id.,  382  ;  Dillon  v.  Anderson,  43  N.  Y.  236  ; 
Bobbins  v.  Fletcher,  101  Mass.  115).] 

2  ("  But  if  the  right  is  put  in  motion,  phenomena  of  a  new  kind  intervene. 
They  are  shifting,  dynamical,  and  may  be  expressed  by  the  general  term 
'  Facts '  ;  under  which  are  included,  not  only  the  '  Acts '  of  persons,  but  also 
the  '  Events '  which  occur  independently  of  volition. 

"  It  is,  as  we  have  seen,  by  '  Acts '  that  rights  are  enjoyed.  And  we  shall 
see  that  it  is  through  the  agency  of  '  Acts '  or  of  '  Events '  that  rights  are 
created,  transferred,  transmitted,  and  extinguished.  In  order,  therefore,  to 
understand,  not  only  the  nature  of  a  right  and  the  mode  of  its  enjoyment, 
but  also  the  manner  of  its  creation,  transfer,  and  extinction,  it  is  necessary 
to  acquire  clear  ideas  of  the  full  meaning  of  the  following  terms  : — 
I.  Person. 
II.  Thing. 

III.  Fact,  under  which  are  included — 
Event. 

Act,  of  omission  as  well  as  of  commission. 
With  reference  to  the  important  teipi '  Act,'  it  Is  necessary  to  consider  the 
relations  of  the  will  to  its  conscious  exertion  and  its  expression.    It  will  also 
be  necessary  to  classify  a.cts."— Holland's  Jurisprudence  (3d  ed.  Oxford, 
1886),  p.  78.) 
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these  propositions  be  true,  then  that  A.  did  so  say, 
or  did  so  do,  is  a  fact.^ 

A  fact,  once  in  complete  existence,  once  ended 
admits  of  no  addition,  no  subtraction  ;  "  nothing  can 
be  put  to  it,  nor  anything  taken  from  it ;  "2  once  in 
existence,  it  is  irrevocable.^ 

That,  once  in  existence,  a  fact  is  irrevocable,  is  a 
fearful  truth  in  contemplating  crime.  Lady  Mac- 
beth, to  her  sorrow,  felt,  "what's  done,  cannot  be 
undone."* 

A  fact  in  a  particular  group  of  facts,  or  story,  is 
not  necessarily  confined  to  that  group  :  one  and  the 
same  fact  may  form  one  of  another  group,  of  another 
and  different  story.  The  clock  of  the  village  church 
strikes  ;  it  announces  to  laborers  the  time  for  their 
leaving  off  work,  and  they  then  return  home.  The 
same  striking  of  the  clock  tells  to  those  surrounding 
the  bed  of  a  dying  man  the  time  of  his  soul's  de- 
parture. 

One  and  the  same  fact,  forming  a  part  of  different 
stories,  may  relatively  to  one  story  be  very  unim- 
portant ;  and  relatively  to  another,  be  of  the  utmost 
consequence.  While  in  the  evening,  the  village 
church  clock  strikes  eight,  a  child,  a  little  girl,  is 
sitting  on  the  stile  in  a  field,  in  which  a  laborer  is 
still  working,  and  through  a  gate  in  which  a  boy  is 
driving  sheep  ;  and  close  to  the  side  of  a  hedge,  in 
the  adjoining  field,  a  man  is  slowly  walking.     Now, 

1  Wordsworth's  Tale  of  Lucy  Gray  consists  exclusively  of  facts.    For  an 
example  of  testimony  of  facts,  see  Eomeo  and  Juliet,  A.  v.  S.  3. 
''Friar.    Who  is  it. ? 
Balthazar.    Eomeo. 
Friar.    How  long  hath  he  been  there  ? 
Balthazar.    Full  half-an-hour." 
=  Eccl.  iii.  14.  8  Hon  Carm.  lib.  iii.  c.  29,  45-48. 

<  Macbeth,  A.  v.  S.  1. 
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relatively  to  the  girl,  the  laborer,  and  the  boy,  or  a 
story  including  them  alone,  and  without  the  man  in 
the  adjoining  field,  the  striking  of  the  clock  may  be 
very  immaterial ;  but  relatively  to  the  girl  and  the 
man  walking  under  the  hedge  in  the  next  field,  and 
other  circumstances  forming  a  different  story,  the 
striking  of  the  clock  may  be  of  the  greatest  conse- 
quence. The  girl  hears  the  clock  strike,  and  sees 
the  man  ;  the  man  is  going  to  a  farm-house  not  far 
off,  and  there,  in  the  early  part  of  the  night  commits 
a  robbery.  For  this  the  man  is  tried  ;  and  he  is  con- 
victed, partly  on  the  evidence  of  the  child,  who 
heard  the  clock  strike  eight,  and  at  the  time  saw  the 
man  going  in  the  direction  of  the  farm-house.  Again, 
under  another  state  of  circumstances,  supposing  at 
the  time,  or  soon  after  the  time,  when  the  child 
heard  the  clock  strike,  and  saw  the  man,  a  robbery 
was  committed  several  miles  off"  from  this  spot,  and 
the  man  is  suspected  and  tried  for  the  robbery  ;  the 
evidence  of  the  child  may  prove  where  he  was  when 
it  was  committed,  and  this  evidence,  with  the  dis- 
tance between  the  places,  may  fully  establish  an 
alibi,  and  cause  the  man  to  be  acquitted. 

From  these  examples  we  may  see  that,  however 
simple  and  innocent  and  trivial  facts  in  themselves 
may  be,  as  the  striking  of  the  clock,  and  the  sitting 
of  the  little  girl  on  the  stile,  they  may,  notwith- 
standing, form  part  of  a  story  of  deep  crime,  and, 
amidstthe  other  circumstances  of  the  tale,  be  prom- 
inently important ;  may  lead  to  the  conviction  of 
a  prisoner,  or  to  his  acquittal. 

Facts  are  subjects  of  inquiry  by  a  jury  when,  up- 
on them,  some  question  arises  which  comes  within 
their  province  to  determine  ;  as  when  a  jury  is  as- 
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sembled  before  a  coroner,  to  decide  upon  the  cause 
of  a  person's  death  ;  or  before  a  commissioner  in 
lunacy,  or  a  court  of  law,  to  judge  of  the  soundness 
of  mind  of  a  living  person,  or  of  one  now  deceased  ; 
or  is  assembled  before  a  judge  or  court,  in  the  ordi- 
nary course  of  trial  of  a  question  in  a  civil  or  crim- 
inal suit  or  proceeding.-' 


^  ("  The  origination,  transfer,  and  extinction  of  rights,  or,  as  the  Germans 
would  say,  the  connection  and  disconnection  of  '  Eechtsver  haltnisse '  with 
their  subjects,  (Cf.  Savigny,  System,  ii.  p.  374;  lii.  p.  1;  Windscheid,  Pand. 
1.  p.  170,)  are  due  to  Facts,  but  may  be  the  result  of  either  of  the  two 
species  of  facts,  i.e.,  either  of  an  Event  or  an  Act.  (Supra,  p.  78.)  A 
fact  giving  rise  to  a  right  has  long  been  described  as  a  '  title ' ;  but  no  such 
well-worn  equivalent  can  be  found  for  a  fact  through  which  a  right  is  trans- 
ferred, or  for  one  by  which  a  right  is  extinguished.  A  new  nomenclature 
was  accordingly  invented  by  Bentham,  which  is  convenient  for  scientific 
use,  although  it  has  not  found  its  way  into  ordinary  languages.  He  describes 
this  whole  class  of  facts  as  '  Dispositive '  distinguishing  as  '  Investitive ' 
those  by  means  of  which  a  right  comes  into  existence,  as  '  Divestitive '  those 
through  which  it  terminates,  and  as  '  Translative,'  those  through  which  it 
passes  from  one  person  to  another.  (His  further  distinction  of  '  Investitive ' 
facts  into  '  coUative,'  as  conferring  rights,  and  '  impositive,'  as  imposing 
duties,  and  of  '  Divestitive '  facts  into  '  destitutive '  or  'ablative,'  as  extin- 
guishing rights,  and  '  exonerative,'  as  extinguishing  duties,  seems  to  be  of 
less  value.    Cf.  Works,  iii.  p.  189.) 

"  An  '  investitive  fact '  finds  its  nearest  equivalents  in  classical  Latin  in 
the  terms  '  iusta  causa,'  '  iustum  mitium,'  and  '  titulus.'  In  some,  but  not 
in  all,  cases,  it  is  possible  to  detect  two  stages  in  the  acquisition  of  a  right,  a 
more  remote  and  a  nearer,  and  it  has  been  proposed  to  distinguish  them  by 
describing  the  '  causa  remota '  as  titulus,  the  '  causa  proxima '  as  '  modus 
acquirendi.'  '  Cavendum  est  ante  omnia,'  says  Heineccius,  '  ne  confunda- 
mus  titulum  et  modum  adquirendi,  quippe  qui  toto  coelo  differunt  ; '  and 
he  goes  on  to  assert  that  '  dominium '  can  never  be  gained  without  the  com- 
bination of  a  '  titulus,'  giving  a  '  ius  in  personam '  and  a  '  modus  adqui- 
rendi,' which  superadds  the  '  ius  in  rem.'  These  two  stages  are  undoubtedly 
traceable  in  such  a  transaction  as  a  Roman  contract  of  sale  followed  by  de- 
livery, but  they  are  by  no  means  universally  present  in  the  acquisition  even 
of  real  rights;  and  it  is  now  admitted  that  the  importance  of  the  distinction 
has  been  much  overrated.  (Hein.  Eecit.  ii.  tit.  2,  339.  '  Der  vergebliche 
Versuch  jede  Rechtserwerbung  auf  einen  iustus  titulus  nnd  s.  g.  modus  ad- 
quirendi zuriickzufiihren,  ist  nun  allgemein  auf  gegeben.'  Bbcking  Inst, 
p.  44. 

"  A  right  may  be  conferred  either  by  a  direct  act  of  the  sovereign  power, 
or  by  some  fact  which  brings  a  particular  instance  within  the  operation  of  a 
general  law.    In  the  former  case  the  investitive  fact  would  be  properly  de- 
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In  all  these  cases,^  the  facts  are  given  in  evidence 
by  witnesses;  and,  with  the  exception  of  letters, 

scribed  as  a  '  privilegium,'  in  the  latter  case  as  a  'title.'  The  grant  of  a 
monopoly  would  be  a  fact  of  the  former  kind;  the  death  of  an  ancestor, 
bringing  into  operation  the  law  of  inheritance,  would  be  a  fact  of  the  latter 
kind,  and  would  be  an  instance  of  what  is  described  by  some  writers  as 
'Qualification,'  i.e.,  the  substitution  by  the  course  of  events  of  a  definite 
individual  instead  of  an  '  incerta  persona '  as  the  person  entitled  to  a  right. 
(Austin,  iii.  p.  93-98.) 

"A  'divestitive  fact'  puts  an  end  to  a  right  altogether  ;  so  the  right  of  a 
tenant  terminates  with  the  expiration  of  his  lease,  and  the  right  of  a  cred- 
itor is  at  an  end  when  his  debt  has  been  paid. 

"  Eights  are  more  generally  transferred  than  altogether  extinguished,  so 
that  a  divestitive  fact  is  very  often  capable  of  being  regarded,  from  another 
point  of  view,  as  investitive  also.  A  conveyance  of  land  not  only  terminates 
the  rights  of  the  vendor,  but  also  originates  those  of  the  purchaser.  A  fact 
which  fulfills  this  double  function  is  called  by  Bentham  'translative,'  and 
the  right  which  results  from  such  a  fact  is  said  to  be  acquired  '  derivatively.' 
(Puchta.  Inst.  ii.  p.  325,  points  out  that  in  all  derivative  acquisitions  there  is 
a  legal  relation  between  the  auctor  and  the  person  acquiring,  not  merely  a 
loss  by  one  and  a  gain  to  another,  as  in  usucapio.) 

"  Translative  facts  may  be  regarded  from  several  points  of  view,  and  may 
be  classified  with  reference  to  their  voluntary  or  involuntary  character,  to 
the  persons  between  whom  the  right  passes,  and  to  the  extent  of  the  right 


"  The  fact  may  be  involuntary,  i.  e.,  as  far  as  the  parties  to  the  right  are 
concerned;  it  may  be  a  mere  external  event,  such  as  a  bankruptcy,  the  death 
of  an  intestate,  accession,  adjudication,  escheat;  or  it  may  be  a  voluntary  act 
on  the  part  of  the  person  from  whom  the  right  passes,  such  as  a  contract  of 
sale,  or  a  testament,  in  which  latter  case  it  is  called  '  Alienation ' :  which 
again  may  be  gratuitous,  when  the  resulting  acquisition  is  said  to  be  '  ex- 
lucrativa  causa,'  or  for  an  equivalent.  The  distinction  between  voluntary 
and  involimtary  investitive  facts  is  expressed  by  the  English  law-terms,  '  act 
of  law,'  and  '  act  of  party.' 

"  A  translative  fact  may  operate  wholly  '  inter  vivos,'  or  it  may  pass  a  right 
from  a  deceased  to  a  living  person,  or  from  a  natural  to  an  artificial  person, 
or  from  one  artificial  person  to  another.  The  artificial  person  may  in  some 
cases  be  the  State  itself.  (Dig.  1,  17,  175,  1.)  But  Casaregis  would  substi- 
tute in  mercantile  transfers  the  principle  'possession  vant  titre.'  This 
theory  seems  to  have  been  carried  very  far  in  the  interests  of  commerce,  by 
recent  German  decisions.  Vierteljahrschrift  fUr  Eechtswissenschaft,  <fec., 
N.  F.  vli.  p.  204."— Holland's  Jurisprudence  (3d  ed.,  Oxford,  18S6),  pp.  132- 
134.) 

1  [There  is,  or  Is  supposed  to  be,  a  distinction  between  matters  of  fact  and 
matters  of  opinion, — see  this  distinction  discussed  (Haight  v.  Hoyt,  19  K.  T. 
468  :  also  in  an  Essay  on  the  Influence  of  Authority  in  Matters  of  Opinion, 
by  George  Comewell  Lewis,  and  a  review  of  that  work,  Edinburgh  Eeview, 
April,  1850  ;  Whateley's  Logic  ;  and  the  distinction  is  noticed,  EootB.  King, 
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written  contracts,  and  other  documentary  evidence, 
their  testimony  consists  chiefly  of  facts,  of  which 
they  have  personal  knowledge  by  their  sight  and 


7  Cow,  629).  In  Lawrence  v.  Wright,  2  Duer,  647,  the  court  speaks  of  "  phys- 
ical facts  :  "  and  in  Mann  v.  Morewood,  5  Sandf.  566,  of  "real  traversable 
facts." 

It  is  a  frequent  subject  of  inquiry  and  debate,  whether  certain  words  or 
phrases  imply  questions  of  fact,  or  questions  of  law,  or  both,  or  are  conclu- 
sions of  law.  The  following  collection  of  decisions  on  the  subject  cannot  fail 
to  be  useful : 

The  following  words  and  phrases  have  been  held  to  imply  Questions  op 
Fact  :  Negligence  (Tobiu  v.  Murison,  5  Moore's  P.  C.  Oas.  110  :  Bern- 
hardt V.  Rensselaer  E.  E.  Co.,  32  Barb.  165  :  affl'd,  23  How.  Pr.  R.  166  : 
Mettlestadt ».  Ninth  Ave.  E.  E.  Co.,  4  Robertson,  377  ;  Ginnon  v.  Harlem 
E.  R.  Co.,  3  Id.  26  ;  Buckingham  v.  Payne,  36  Barb.  81  :  but  see  Purvis  v. 
Coleman,  1  Bosw.  321  ;  Mangam  v.  Brooklyn  E.  R.  Co.,  36  Barb.  237;  Poot 
».  Wiswall,  14  Johns,  304).  Diligent  inquiry  (3  N.  T.  274).  Unlawfully  con- 
verted (Cowell  V.  Hill,  6  N.  T.  381  ;  Decker  v.  Matthews,  12  N.  T.  324  ;  but 
see  Ensign  O.Sherman,  13How.  Pr.  R.  37;  Hid.  422;  Fletcher  b.  Calthrop,  1 
New  Mag.  Cas.  541).  Instigation  and  Request  (Ives  v.  Humphries,  1  E.  D. 
Smith,  200).  Reorganization  (Hyatt  v.  McMahon,  25  Barb.  458).  That  in- 
dorsements on  notes  were  made  "  as  surety  "  (Dow  v.  Platner,  16  N.  T.  567). 
Necessity  (McCullough  v.  Moss,  5  Denio,  507).  Possession  (Parsons  v.  Brown, 
15  Barb.  593).  That  a  vessel  "  was  not  engaged  in  any  illicit  trade"  (Ocean 
Ins.  Co.  V.  Francis,  2  Wend,  72).  That  "  a  bill  was  presented  for  payment 
and  payment  demanded  "  (Graham  v.  Machado,  6  Duer,  514).  That  plain- 
tiff became  the  owner  by  purchase  (Prindle  v.  Caruthers,  15  N.  T.  427).. 
That  plaintiff  was  seized  as  of  fee  (Vigers  v.  Dean  of  St.  Paul's,  14  Jm-,  1017). 
That  a  woman  is  the  widow  of  a  particular  man,  naming  him,  or  that  a  per- 
son is  the  son  of  another  man,  naming  him  (Semble,  Reg.  v.  Inh.  of  Aber- 
daron,  1  New  Mag.  Cas.  51).  Reputed  ownership  (Edwards  v.  Scott,  1  M,  & 
G.  962  :  2  Sc.  N.  E.  266).  Sound  or  unsound  (Lewis  v.  Peake,  7  Taunt.  153. 
What  is  actual,  and  what  constructive,  possession  (O'Callaghan  v.  Booth,  6 
Cal.  63).  Eeasonable  time  (Fry  v.  Hill,  7  Taunt,  397;  Pitt  v.  Shew,  4  B.  & 
Aid.  206;  Facey  v.  Hurdom,  3  B.  &  C.  213;  Tenants.  Bell,  16  Law  Jour. 
Rep.  M.  C.  31;  Burton  v.  Griffiths,  11  M.  &  W.  817;  Sage  v.  Hazard,  6 Barb. 
179:  Conger  v.  Hudson  River  R.  R.,  6  Duer,  375;  Serle  v,  Norton,  2  M.  &  Rob. 
401;  se  Van  Trot  v.  McCulloch,  2  Hilton,  272;  Gallagher  v.  White,  31  Barb. 
92;  Green  v.  Haines,  1  Hilton,  254;  Lawrence  v.  Ocean  Insurance  Co.,  11 
Johns  241;  and  see  9  Abb  Pr.  Eep.  116,  124).  Whether  a  sale  was  co?n»- 
pleted  or  not  (De  Bidder  ».  McKnight,  13  Johns,  294).  Whether  or  not  rea- 
sonable search  has  been  made  for  a  lost  document  to  authorize  secondary 
evidence  of  its  contents  (Clarke  v.  Owens,  18  N.  T.  435.  When  an  undated 
instrument  was  made  (Coons  v.  Chambe/s,  1  Abb.  Pr,  R.  165).  Usual  cove- 
nants (Bennett  v.  Womack,  3  Car.  &  P.  96.  Whether  an  abandonment  was 
or  was  not  accepted  (Bell  v.  Smith,  2  Johns,  98).  Ordmarycare  (Aymare, 
Astor,  6  Cow.  267.    Seaworthy  or  not  (Sherwood  ».  Euggles,  2  Sand.  55;  Pat- 
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hearing  ;  and  the  foundation  of  this  testimony  nec- 
essarily is,  the  witnesses'  original  perception  of  the 
things  seen  and  heard,  the  impression  they  made 
on  their  minds,  and  their  present  remembrance  of 
them. 


rick  V.  Hallett,  1  Johns.  241;  Clifford  v.  Hunter,  3  Car.  &  P.  16.  Deviation 
(Child  v.  Sun.  Mut.  Ins.  Co.,  3  Sand.  26).  Necessary  furniture  (Wilson  v. 
Ellis,  1  Denio,  462 ;  WMtmarsh  ».  Angle,  3  Code  Rep.  53).  Fraud  (Erwln 
V.  Voorhies,  26  Barb.  127  ;  but  see  Questions  of  Law,  Fraud).  Usual  length 
of  a  voyage  (Mackay  d.  Rhinelander,  1  Johns,  Cas.  408.) 

The  following  words  and  phrases  have  been  held  to  imply  Questions  op 
Law.  What  constitutes  an  account  stated  (Lookwood  i>.  Thorn,  11  N.  Y. 
170).  The  sufficiency  of  the  notice  of  the  dishonor  of  a  note,  where  there  is 
no  dispute  about  the  facts  (The  Cayuga  Co.  B'k  v.  Warden,  6  N.  Y.  29;  Dole 
V.  Gold,  2  Barb.  490;  Farmers'  B'k  ».  Vail,  21  N.  Y.  487).  Probable  cause, 
reasonable  cause  (Bulkley  ».  Keteltas,  1  Hilton,  45;  6  N.  Y.  384;  Eansford 
V.  Copeland,  6  Adol.  &  El.  482).  That  a  written  instrument  is  or  is  not  a 
mortgage  (Fairbanks  o.  Bloomfield,  2  Duer,  353).  Seasonable  times  (Bell  v. 
Warden,  2  Willes,  204).  Reasonable  notice  (Tindall  v.  Brown,  1  T.  R.  167; 
Williams  b.  Smith,  2  B.  &  Aid.  496  ;  Schiebel  v.  Fairbairn,  1  Bos.  &  Pul. 
388).  Whether  a  receipt  is  a  bailment  or  sale  (Wadsworth  ».  AUcott,  6  N.  Y. 
64).  Whether  a  contract  has  been  rescinded  or  not  (Healey  v.  TJlty,  1  Cow. 
34.5).  Fraud  (Sturtevant  u.  Ballard,  9  Johns,  337  ;  Jennings  v.  Carter,  2 
Wend.  446  ;  Gage  ».  Parker,  25  Barb.  141  ;  Erwin  v.  Voorhies,  26  Barb.  127; 
Edgell  B.  Hart,  9  N.  Y.  213). 

The  following  words  and  phrases  have  been  held  to  imply  Questions 
MIXED  OF  Law  and  Fact;  Necessaries  or  not  necessaries  (Wharton  v. 
McKenzie,  5  Q.  B.  606).  Due  diligence  (Carroll  o.  Upton,  3  N.  Y.  272). 
That  the  company  was  illegally  associated  (Ransford  v.  Copeland,  6  Adol. 
&  El.  482).  Duly  (Gillet  v.  Fairchild,  4  Denio,  83;  Beach  v.  King,  17  Wend. 
17;  White  v.  Joy,  13  N.  Y.  86).  "Duly  convened"  implies  regularly. con- 
vened (The  People  v.  Walker,  2  Abb.  Pr.  Rep.  422).  Flagrant  nuisance 
(Hartz  V.  Long  Island  R.  R.  Co.  13  Barb.  647,  657).  Negligence  (Purvis  v. 
Coleman,  1  Bosw.  321;  but  see  Questions  of  Fact,  ante).  Whether  or 
not  defects  in  articles  sold  were  visible  (Birdseye  v.  Frost,  34  Barb.  367). 
Due  course  of  law  (Backus  v.  Shepherd,  11  Wend.  629;  Pennimant).  Hudson, 
14  Barb.  579;  Thomas  v.  Woods,  4  Cow.  173;  Cumpston  s.  McNair,  1  Wend. 
457). 

The  following  words  and  phrases  have  been  held  to  be  Conclusions  op 
Law:  That  one  is  owner  (Adams  v.  HoUey,  12  How.  Pr.  R.  330;  Thomas  ». 
Desmond,  Id.  321;  contra,  see  Davis  v.  Hoppock,  6  Duer,  256;  Walter  t>. 
Lockwood,  23  Barb.  233).  That  one  is  holder  and  owner  (Brown  v.  Ryck- 
man,  12  How.  Pr.  R.  313;  Witherspoon  o.  Van  Dolar,  15  Id.  226).  Tliat 
certain  goods  are  the  property  of  A.  (Id.)  That  one  is  indebted,  or  remains 
indebted  (Chamberlain  o.  Kaylor,  2  E.  D.  Smith,  139;  Hall  v.  Southmayd,  15 
Barb.  32 ).    That  it  was,  or  is,  the  duty  of  a  party  to  do  or  forbear  an  act 
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These  sources  of  the  witnesses'  knowledge,  the 
examination  they  undergo  to  extract  and  learn  their 
evidence,  and  several  other  topics  connected  with 
testimony,  and  an  inquiry  before  a  jury,  are  the 
subjects  of  the  following  chapters. 


(City  of  Buffalo  v.  HoUoway,  7  N.  T.  493;  Eex  v.  Everett,  8  B.  &  C.  114). 
That  a  settlement  had  "  no  reference  to  this  claim,  nor  was  the  same  in  any 
way  released  or  affected"  (Jones  v.  Phoenix  Bank,  8  N.  Y.  235).  That  "he 
had  fully  determined  to  proceed"  (Id.).  That  "he  had  failed  to  fulfil  his 
ohligations"  (Van  Shaack  ».  Winne,  16  Barb.  95).  "Lawful  title,"  and 
"  unlawfully  withholds  "  (Lawrence  v.  Wright,  2Duer,  674;  see,  however, 
Walter  ».  Lockwood.  23  Barb.  233;  Ensign  v.  Sherman,  14  How.  Pr.  Kep. 
439;  overruling  s.  c.  13  Id.  35).  "In  violation"  (Schenk  v.  Nalor,  2  Duer, 
678).  "Duly  authorized"  (Myers  v.  Machado,  6  Abb.  Pr.  Rep.  198).  That 
one  is  "liable"  (Eex  u.  Upton-on-Sevem,  6  C.  &  P.  133).  "Repeated  ac- 
knowledgments" (Bloodgood  V.  Bruen,  8  N.  Y.  366).  "That  a  note  had  no 
Talidity "  (Burrall  v.  Bowen,  21  How.  Pr.  E.  378).  That  he  did  not,  by  his 
agreement,  "  imdertake  to  convey  the  land  free  from  all  incumbrances " 
(Warner  v.  Hatfield,  4  Blackf.  394).  That  actions  "were  discontinued" 
(Hatch  I).  Peet,  23  Barb.  583).  That  the  defendants  have  acted  contrary  to 
the  act  [statute]  (Smith  b.  Lockwood,  13  Id.  209).  That  the  defendant  "was 
hound  to  repair"  (Casey  v.  Mann,  5  Abb.  Pr.  E.  91).  That  one  is  the  "law- 
ful holder"  (Beach  v.  Gallup,  2  Code  E.  66;  but  see  Taylor  v.  Corbiere,  8 
How.  Pr.  E.  387).  "  Bona  fide  holder  and  owner  "  (White  v.  Brown,  14  Id. 
282).  "Sole  owner"  (Thomas  v.  Desmond,  \2  Id.  321;  see,  however,  Hol- 
stein  ».  Rice,  15  Id.  1).  "As  such  attorney"  (Ex  parte  Webb,  1  New  Prac. 
Cas.  213).  That  a  party  "did  execute  a  release  in  full"  (Hatch  v.  Peet,  23 
Barb.  575).  That  one  party  is  "nearer  of  kin"  than  another  (Public  Adm. 
B.  Watts,  1  Paige,  348).  That  an  act  is  "unjust"  (Be  Prime,  1  Barb.  3.52). 
That  a  certain  sum  is  "due"  (McKyring  v.  Bull,  16  N.  Y.  303;  and  see 
Allen  V.  Patterson,  7  N.  Y.  480).  That  a  sum  is  "due  and  owing"  (Ketel- 
tas  V.  Myers,  3  E.  D.  Smith,  83).  That  a  note  never  had  any  validity  (Bur- 
rall V.  Bowen,  21  How.  Pr.  R.  378).  Adverse  possession  (Monroe  ».  Merchant, 
36  Barb.  383;  Bowie  v.  Brahe,  3  Duer,  35).  Assent  (Moore  ».  Westervelt,  2 
Duer,  59;  1  Bosw.  357;  21  N,  Y.  103;  and  see  Keneys  ».  Richards,  11  Barb. 
312).  Whether  a  carrier  is  bound  to  know  the  contents  of  packages  (Birley 
».  Newton,  10  Abb.  Pr.  E.  490).  What  is  the  meaning,  validity,  and  effect 
of  a  contract  (Latham  v.  Westervelt,  26  Barb.  256;  Chapin  v.  Potter,  1  Hil- 
ton, 366).  That  an  indebtedness  "arose  out  of  the  transaction"  (Brown  v. 
Buckingham,  11  Abb.  Pr.  E.  387).] 
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CHAPTER  II. 

OF  PEECEPTION. 

A  peeson's  right  perception  of  an  object  seen  by 
him  may  depend  on  his  situation  relative  to  the 
object  viewed — his  nearness  to,  or  distance  from  it ; 
also  on  his  capacity  to  see  with  perfect  or  sufficient 
distinctness  an  object  far  off:  he  may  be  able  to 
discern  clearly  things  at  a  great  distance  from  him; 
or  to  see  distinctly  only  objects  near  to  him;  that 
is,  he  may  be  either  far-sighted,  or  near-sighted. 
His  right  perception  of  the  object  may  also  depend 
on  the  light  by  which  it  is  seen,  and  therefore  on 
the  time — whether  day  or  night.  It  may  depend, 
also,  on  the  length  or  shortness  of  the  time  he  has 
in  which  to  view  the  object,  also  on  the  freedom  of 
his  view  from  all  obstruction  at  the  time,  from  what- 
ever cause,  or  however  momentary.-^  The  sun  shin- 
ing full  in  the  face  of  a  person  may  very  much  ob- 
struct his  sight.  And  the  same  effect  may  be  pro- 
duced by  falling  snow,  or  dense  rain,  or  smoke.^ 

"  The  sheriff  anxiously  interrogated  these  men 
whether  any  boats  had  left  the  vessel.     They  could 


1  (There  Is  a  familiar  optical  illusion,  frequently  observed  in  the  tropics, 
and  occasionally  known  in  higher  latitudes,  caused  by  unequal  refraction  in 
the  lower  strata  of  the  atmosphere,  by  which  remote  objects  on  the  sea  or 
the  land  appear  to  be  double,  as  if  reflected  in  a  muTor,  or  to  be  suspended 
in  the  air.  When  the  effect  is  confined  to  apparent  elevation  it  is  termed 
by  mariners  looming;  when  inverted  images  are  formed  the  Italians  give  it 
the  name  Fata  Morgana.) 

2  Virg.  iEneis,  viii.  251. 
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not  say — they  had  seen  none — ^but  they  might  have 
put  oif  in  such  a  direction  as  placed  the  burning 
vessel,  and  the  thick  smoke  -which  floated  landward 
from  it,  between  their  course  and  the  witnesses' 
observation,"  1 

"  Louis  gained  an  opportunity  to  ask.  Quentin 
privately — '  My  bonny  Scot,  thou  has  an  eye,  I  see; 
canst  thou  tell  me  who  helped  the  Cardinal  to  a 
palfrey?  Some  stranger,  I  should  suppose;  for,  as 
I  passed  without  stopping,  the  courtiers  would 
likely  be  in  no  hurry  to  do  him  such  a  timely  good 
turn.'  '  I  saw  those  who  aided  his  Eminence  but 
'an  instant.  Sire,'  said  Quentin;  '  it  was  only  a  hasty 
glance,  for  I  had  been  unluckily  thrown  out,  and  was 
riding  fast  to  be  in  my  place;  but  I  think  it  was  the 
Ambassador  of  Burgundy  and  his  people.'  "^ 

"  I  know  not  how  long  I  might  have  been  in  bed, 
perhaps  two  hours,  when  I  was  partially  awakened 
by  a  light  shining  upon  my  face;  whereupon,  un- 
closing my  eyes,  I  perceived  the  figure  of  a  man, 
with  a  candle  in  one  hand,  staring  at  my  face, 
whilst,  with  the  other  hand,  he  held  back  the  cur- 
tain of  the  bed.  As  I  have  said  before,  I  was  only 
partially  awakened;  my  power  of  perception  was 
consequently  very  confused;  it  appeared  to  me, 
however,  that  the  man  was  dressed  in  a  green  coat; 
that  he  had  curly  brown  or  black  hair,  and  that 
there  was  some  thing  peculiar  in  his  look.  Just  as 
I  was  beginning  to  recollect  myself,  the  curtain 
dropped."^ 

Light  may  give  one  person  a  great  advantage  over 
another  in  discerning  objects : — Lord  Lovat,  in  relat- 

1  Guy  Mannering.  a  Quentin  Durward. 

^  Borrow's  Eomany  Eye,  Vol.  II.  p.  59. 
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ing  an  attack,  which  in  the  darkness  of  evening,  he 
and  his  followers  made  against  Lord  Athol's  troops 
in  Scotland,  in  1698,  the  latter,  acting  under  an 
order  of  Government  to  capture  Lord  Lovat,  re- 
counts, that  Lord  Athol's  troops,  having  lighted  a 
number  of  fires,  and  begun  to  prepare  their  supper, 
and  Lord  Lovat  having  marched  his  men  within 
musket-shot  of  the  enemy,  the  men  fired,  and  im- 
mediately threw  themselves  upon  their  bellies.  The 
Athol  troops  instantly  formed  themselves  behind 
their  fires.  He  then  adds,  "  If  Lord  Lovat  at  this 
moment  had  had  his  whole  force  with  him,  the 
enemy  might  have  been  all  cut  to  pieces,  without 
the  expense  of  ten  men.  He  could  observe  their 
slightest  movement  by  the  light  of  their  fires;  and 
they  were  unable  to  perceive  Lord  Lovat  or  any  of  • 
his  men  at  the  distance  of  twenty  paces." ^ 

A  person's  immediate  right  perception  of  an  ob- 
ject seen  by  him  may  depend  on  his  previous  knowl- 
edge or  ignorance  of  the  kind  of  object  he  sees.  If 
he  has  before  seen  any  thing — an  animal,  a  machine, 
an  instrument,  of  the  same  kind  as  that  he  now  be- 
holds^he  will  probably  at  once  see  the  nature  of 
it,  and  determine  in  his  mind  what  it  is.  This  was 
Gulliver's  case,  when  from  the  shore  he  discovered 
an  island  afar  off,  whilst  his  companion,  the  sorrel 
nag,  was  much  slower  in  finding  out  it  was  an 
island  at  all.^    "  I  got,"  he  says,  "  upon  a  height,  and 

1  Memoirs  of  the  Life  of  Simon  Lord  Lovat,  p.  84,  ed.  1797. 

^  ("  It  would  be  wrong  to  draw  inferences  on  this  point  from  the  actions  of 
the  lower  animals;  for  in  the  cases  in  which  the  young  are  dependent  from 
the  first  on  the  exertions  of  their  own  powers,  it  is  obvious  that  they  have  a 
larger  range  of  Instinctive  perceptions  than  is  possessed  by  those  which  de- 
rive their  early  sustenance  from  their  parents.  Many  of  them,  for  example, 
manifest  a  guiding  appreciation  of  direction  and  distance,  which  Man  can 
only  gain  by  long  experience.    Thus  a  Fly-catcher  just  come  out  of  its  shell, 
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looking  upon  every  side  into  the  sea,  fancied  I  saw 
a  small  island  toward  the  northeast.  I  took  out  my 
pocket-glass,  and  could  then  clearly  distinguish  it 
about  five  leagues  off,  as  I  computed;  but  it  appeared 
to  the  sorrel  nag  to  be  only  a  blue  cloud:  for,  as  he 
had  no  conception  of  any  country  besides  his  own, 
so  he  could  not  be  as  expert  in  distinguishing  re- 
mote objects  at  sea  as  we  who  so  much  converse 
in  that  element."  ^ 

Dr.  Johnson,  in  the  course  of  his  journey  in  the 
Hebrides,  met  with  some  hills  of  which  he  says: 
"  Of  the  hills  which  our  journey  offered  to  the  view 
on  either  side,  we  did  not  take  the  height,  nor  did 
we  see  any  that  astonished  us  with  their  loftiness. 
Toward  the  summit  of  one  there  was  a  white  spot, 
which  I  should  have  called  a  naked  rock,  but  the 
guides  who  had  better  eyes,^  and  were  acquainted 

has  been  seen  to  peck  at  and  capture  an  Insect,  with  an  aim  as  perfect  as  if 
it  had  been  all  its  life  engaged  in  learning  the  art.  Still  more  remarkable  is 
the  perception  that  guides  the  actions  of  a  little  Fish,  the  Choetodon  rostratus, 
which  shoots  out  drops  of  fluid  from  its  prolonged  snout,  so  as  to  strike  In- 
sects that  happen  to  be  near  the  surface  of  the  water,  thus  causing  them  to 
fall  in,  and  to  be  brought  within  its  reach.  Now  by  the  refraction  of  light, 
the  real  place  of  the  Insect  in  the  air  will  not  be  that  at  which  it  ap- 
pears to  the  Fish  in  the  water,  but  will  be  a  little  below  its  apparent  place ; 
and  to  this  point  the  aim  must  be  directed.  The  difference  between  the  real 
and  the  apparent  place,  moreover,  will  not  be  constant;  for  the  more  per- 
pendicularly the  rays  enter  the  water,  the  less  will  be  the  variation :  and,  on 
the  other  hand,  the  more  oblique  the  direction,  the  greater  will  be  the  differ- 
ence."— Carpenter's  Mental  Physiology,  p.  179.) 

1  Gulliver's  Voyage  to  the  Houyhnhnms,  ch.  x. 

2  ("One  evening,  at  a  house  in  the  Chauss^e  d'Antin,  and  at  the  end  of  a 
performance  which  had  been  as  successful  as  it  was  loudly  applauded,  I 
remembered  that  while  passing  through  the  next  room  to  the  one  we  were 
now  In,  I  had  begged  my  son  to  cast  a  glance  at  the  library,  and  remember  the 
titles  of  some  of  the  books,  as  well  as  the  order  they  were  arranged  in.  No 
one  had  noticed  this  rapid  examination. 

'■  •  To  end  the  second-sight  experiment,  sir,'  I  said  to  the  master  of  the 
house,  'I  will  prove  to  you  that  my  son  can  read  through  a  wall.  Will  you 
lend  me  a  book?' 

'  1  was  naturally  conducted  to  the  library  in  question,  which  I  pretended 
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with  the  phenomena  of  the  country,  declared  it  to 
be  snow."  ^ 

It  is  very  common  to  ask  a  witness  whether  he 
must  have  seen  such  or  such  a  thing  done,  if  it  had 
been  done :  as,  for  instance,  a  blow  struck ;  and  a 
usual  reply  is,  "  I  think  I  must  have  seen  it;  it  could 
not  have  been  without  my  seeing  it."  In  many 
such  cases,  no  doubt,  what  the  witness  says  may  be 
a  just  ground  for  the  inference  that  the  blow  was 
not  struck,  and  yet  it  is  possible  that  it  was.  The 
possibility  is  proved,  if  proof  be  needed,  by  the  re- 
markable circumstances  attending  the  assassination 
of  the  Duke  of  Buckingham,  as  thus  related  by 
Clarendon : 

"  This  morning  of  St.  Bartholomew,  the  Duke  had 
received  letters  in  which  he  was  advertised  that 
Eochel  had  relieved  itself;  upon  which  he  directed 
that  his  breakfast  might  speedily  be  made  ready, 
and  he  would  make  haste  to  acquaint  the  king  with 
the  good  news.  The  chamber,  wherein  he  was 
dressing  himself,  was  fuU  of  company,  of  persons  of 
quality  and  oflBcers  of  the  fleet  and  army.     .     .     . 


now  to  see  for  the  first  time;  and  I  laid  my  finger  on  a  book. 

" '  Emile,'  I  said  to  my  son,  '  what  is  the  name  of  this  work  ? ' 

"  '  It  is  Bufton,'  he  replied,  quickly. 

"  'And  the  one  by  its  side  ?',  an  incredulous  spectator  hastened  to  ask. 

'"On  the  right  or  the  left  ? '  my  son  asked. 

"  '  On  the  right,'  the  speaker  said,  having  a  good  reason  for  choosing  this 
book,  for  the  lettering  was  very  small. 

"'The  Travels  of  Anacharsis  the  Younger,'  the  boy  replied.  'But,' he 
added,  '  had  you  asked  the  name  of  the  book  on  the  left,  sir,  I  should  have 
said  Lamartine's  Poetry;  a  little  to  the  right  of  this  row,  I  see  Cr^illon's 
Works;  below,  two  volumes  of  Fleury's  Memoirs; '  and  my  son  thus  named 
a  dozen  books  before  he  stopped. 

"  The  spectators  had  not  said  a  word  during  this  description,  as  they  felt 
so  amazed;  but,  when  the  experiment  had  ended,  they  all  complimented  us 
by  loud  plaudits." — Autobiography  of  Robert  Houdin,  p.  206.) 

1  Journey  to  the  Western  Islands  of  Scotland,  p.  60,  ed.  Edinb.  1798. 
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He  being  ready,  and  informed  that  his  breakfast 
was  ready,  drew  towards  the  door,  where  the  hang- 
ings were  held  up  ;  and  in  that  very  passage, 
turning  himself  to  speak  with  Sir  Thomas  Fryar,  a 
colonel  of  the  army,  who  was  then  speaking  near 
his  ear,  he  was  on  the  sudden  struck  over  his  shoul- 
der upon  the  breast  with  a  knife;  upon  which  he 
fell  down  dead,  the  knife  having  pierced  his  heart. 
No  man  had  seen  the  blow,  or  the  man  who  gave 
it."  1 

When  the  eye  perceives  an  object,  or  the  ear  a 
sound,  it  is  very  often  on  a  sudden.  So,  in  their 
famed  retreat,  did  Xenophon  and  his  ten  thousand 
descry  the  wished-for  sea.^ 

"  The  sea  at  last  from  Colehian  mountains  seen, 
Kind-hearted  transport  round  their  captains  threw 
The  soldiers'  fond  embrace  ;  o'erflowed  their  eyes 
With  tender  floods,  and  loosed  the  general  voice 
To  cries  resounding  loud — The  sea  !    The  sea  !  ^ 

So  burst  on  Caesar's  gladdened  eye  the  march  of 
Pompey's  army  to  Pharsalia's  plains.* 

"Things  in  motion  sooner  catch  the  eye 
Than  what  not  stirs."  ' 

The  shining  of  the  eye  of  a  person  lying  in  con- 
cealment is  apt  suddenly  to  betray  him  : 

"  Bertram  suspends  his  purpose  stem 
And  couches  in  the  brake  and  fern, 
Hiding  his  face,  lest  foeman  spy 
The  sparkle  of  his  swarthy  eye."  ^ 

To  these  lines  Sir  W.  Scott  adds  this  note :  "  After 
one  of  the  recent  battles  in  which  the  Irish  rebels 


1  Clarendon's  History  of  the  Kebellion,  Vol.  I,  p.  28,  ed.  ITOT. 

2  Anabasis,  iv.  7.  '  Thomson's  Liberty,  part  II. 

*  Lucan,  Phars.  vii.  235.  ^  Trollus  and  Cress.  A.  iii.  S.  3. 

*  Eokeby,  canto  iii. 

2 
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Were  defeated,  one  of  their  most  active  leaders  was 
found  in  a  bog  in  which  he  was  immersed  up  to  the 
shoulders,  while  his  head  was  concealed  by  an  im- 
pending ledge  of  turf.  Being  detected  and,  seized 
notwithstanding  his  precaution,  he  became  solicitous 
to  know  how  his  retreat  had  been  discovered.  '  I 
caught,'  answered  the  Sutherland  Highlander,  by 
whom  he  was  taken,  '  the  sparkle  of  your  eye.' 
Those  who  are  accustomed  to  mark  hares  upon  their 
form,  usually  discover  them  by  the  same  circum- 
stance." 1 

Sometimes  perception  by  the  eye  or  ear  is  pre- 
ceded by  a  voluntary  and  active  operation  of  the 
mind,  exercising  its  desire  to  perceive  the  object ;  as 
when  one  watches  to  see  something,  or  listens  to 
iear  a  voice  or  other  sound. 

"  Presently  a  loud  and  furious  hiss, 
Caused  me  to  stop  and  to  exclaiin,  '  Wliat's  this  ?' 
When  lo  I  upon  the  threshold  met  my  view 
With  head  erect,  and  eyes  of  fiery  hue, 
A  viper."  ^ 

"List,  list:  I  hear 
Some  far-off  hallo  hreak  the  silent  air."  ' 

*  »  *  0  * 

•"  Look  where  Beatrice,  like  a  lapwing,  runs 
Close  by  the  ground  to  hear  our  conference."  * 

*'As  the  sentinel  directed  his  solitary  walk  be- 
twixt the  two  entrances  which  formed  the  bound- 
ary of  his  duty,  he  was  startled  by  a  strain  of  music, 
which  was  suddenly  waked,  and  which,  at  least  to 
his  imagination,  was  a  combination  of  the  same  lute 
and  voice  by  which  he  had  been  enchanted  on  the 
preceding  day.    Planted  on  the  spot  where  his  ear 

1  Men  take  woodcock  by  their  eyes.— fl«di6ras. 

*  Cowper's  Colubriad.  »  Comus. 

^  Much  Ado  About  Nothing,  A.  iii.  S.  1" 
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could  most  conveniently  drink  in  the  sounds,  Quen- 
tin  remained  -with  his  harquebus  shouldered,  his 
mouth  half  open,  ear,  eye,  and  soul  directed  to  the 
spot,  without  any  other  idea  than  that  of  catch- 
ing, if  possible,  each  passing  sound  of  the  dulcet 
melody."! 

"  Behind  one  of  the  old  oaks,  shrouding  himself 
from  observation,  like  a  hunter  watching  for  his 
game,  or  an  Indian  for  his  enemy,  Tyrrel  lay  on  his 
breast  near  the  Buck-stane,  his  eye  on  the  horse- 
road,  which  winded  down  the  valley,  and  his  ear 
alertly  awake  to  every  sound,  which  mingled  with 
the  passing  breeze,  or  with  the  ripple  of  the  brook."  ^ 

"  Going  to  the  cart,  I  removed  two  or  three  things 
from  it;  I  then  lifted  up  the  shafts,  and  was  just  going 
to  call  the  pony  to  come  and  be  fastened  to  them, 
when  I  thought  I  heard  a  noise.  I  stood  stock  still, 
supporting  the  shaft  of  the  little  cart  in  my  hand,  and 
bending  the  right  side  of  my  face  slightly  toward  the 

ground,  but  I  could  hear  nothing 

There,  I  heard  it  again,  a  sound  very  much  resembling 
the  grating  of  a  wheel  amongst  gravel.  .  .  .  Again 
I  listened,  and  now  I  distinctly  heard  the  sound  of 
wheels  ;  nearer  and  nearer  they  drew,  and  presently 
the  sound  of  wheels  was  blended  with  the  murmur  of 

voices Leaving  my  cart,  I  came  foward 

and  placed  myself  near  the  entrance  of  the  open  space, 
with  my  eyes  fixed  on  the  path,  down  which  my  unex- 
pected visitors  were  coming.  Presently  I  heard  a 
stamping  or  sliding,  as  if  of  a  horse  in  some  difficulty  ; 
the  next  moment  appeared  a  man  and  a  horse  and  cart ; 
the  former  holding  the  head  of  the  horse  up  to  prevent 


1  Quentin  Durward.  '  St.  Eonan's  Well. 
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him  from  falling,  of  which  he  was  in  danger,  owing  to 
the  precipitous  nature  of  the  path."  ^ 

To  put  the  ear  close  to  the  ground  is  an  approved 
way  of  listening  for  footsteps.^  Prince  Henry  tells 
FalstaflF, — "  Peace,  ye  fat-guts  !  lie  down ;  lay  thine 
ear  close  to  the  ground,  and  list  if  thou  canst  hear  the 
tread  of  travelers."  ^ 

The  eye  has  capacity  to  see  many  objects  at  one 
time.  When  in  the  presence  of  numerous  objects,  it 
may  not  see  all,  but  it  will  of  necessity  see  a  great 
number  of  them.  A  man  looking  at  a  crowd  of 
people  necessarily  sees  at  once  many  persons  in  it, 
although  probably  he  will  see  only  a  few  distinctly, 
and  the  rest  after  a  confused  manner.* 

So  the  ear  has  capacity  to  hear  many  sounds  at  one 
time  ;  as  many  voic  of  persons  simultaneously  speak- 
ing ;  many  songs  of  birds  in  a  grove.s  And  of  the  many 
sounds,  the  ear  cannot  avoid  hearing  some  of  them  ; 


^  Borrow's  Lavengro,  Vol.  III.  ch.  xviii. 
^  Borneo  and  Juliet,  A.  v.  Sc.  3: 

"Lay  thee  all  along. 
Holding  thine  ear  close  to  the  hollow  ground, 
So  shall  no  foot  upon  the  churchyard  tread 

*  «  »  *  » 

But  thou  Shalt  hear  it." 

s  Henry  IV.  Part  I.  A.  ii.  Sc.  2. 

*  [Houdin,  the  celebrated  prestidigitateur,  relates  how  he  and  his  son 
for  the  purposes  of  their  profession,  cultivated  the  art  of  rapid  visxial  observa- 
tion, by  walking  past  store  windows  and  then  ascertaining  how  many  objects 
they  could  enumerate  and  describe  from  this  passing  glance. — Memoirs  of 
Houdin,  256.] 

5  (Thus,  for  an  example,  in  listening  to  the  music  of  an  orchestra,  one 
hears  some  instruments  with  distinctness  and  others  faintly,  or  not  at  all  the 
resultant  of  all  the  sounds  being,  however,  the  music  rendered.  So,  also,  one 
may  hear  an  ohligato,  whether  of  the  flute  or  voice,  with  uttermost  distinct- 
ness, although  the  volume  of  sound  produced  by  the  accompaniment  be 
many  times  greater.) 
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as  some  of  the  voices  or  songs  ;  but  it  will  not  hear 
all  with  equally  distinctive  clearness.^ 

"  I  remember  a  mass  of  things,  but  nothing  distinct- 
ly ;  a  quarrel,  but  nothing  wherefore,"  2  was  the  state 
of  Cassio's  recollection,  so  soon  as  he  recovered  from 
his  drunkenness,  in  which  he  had  quarreled  and  fought 
with  Montano.  So,  in  the  case  of  a  riot  or  tumult, 
especially  if  sudden,  it  naturally  happens  that  the 
minds  of  many,  perhaps  of  most,  persons  present  are 
very  much  confused,  and  observe  nothing  distinctly. 
Their  minds  are  rapidly  withdrawn  from  one  object  to 
another,  so  that  they  observe  the  scene  rather  in  one 
mixed  and  indistinct  mass,  than  in  separate  defined 
portions.  They  look  here  and  there,  on  this  side  and 
that ;  in  turn  see  difierent  parts  of  what  is  going  on  ; 
and  there  is  very  little  that,  separately  from  the  mass, 
makes  much  impression  on  their  minds. 

In  the  crowd,  however,  there  may  be  some  persons 
who  have  composure  enough  to  prevent  their  minds 
being  distracted  by  a  multiplicit;f  of  objects,  and  can 
confine  and  fix  their  attention  to  particular  matters 
only.     And  when  the  eye  of  the  spectator  has  been 


1  ("When  the  attention  is  directed,  however,  to  the  sonorous  impressions 
(as  when  we  are  listening  for  the  striking  of  the  clock),  or  when  it  is  not  so 
closely  fixed  on  any  other  object  as  to  prevent  it  from  being  attracted  by  the 
sense-impressions,  the  sounds  are  not  only  recognized  as  proceeding  from  an 
external  source,  which  is  a  simple  act  of  Perception,  but  the  sensations  we 
perceive  are  discriminated  from  all  others  of  like  nature,  and  it  is  by  this 
kind  of  mental  intensification  of  the  perceptive  change  to  which  they  give 
rise  that  the  sensations  themselves  are  impressed  with  so  much  additional 
force  on  our  consciousness,  as  to  be  extraordinarily  increased  in  acuteness. 
Although  we  are  accustomed  to  see  this  chieily  in  cases  where  some  particu- 
lar kind  of  perceptive  acuteness  has  been  acquired  by  habit,  yet  we  may  learn 
from  certain  phenomena  of  somnambulism  (both  spontaneous  and  artificial), 
that  nothing  more  is  needed  than  that  concentration  of  the  whole  mind  upon 
the  Sensorial  indications  which  is  the  natural  state  of  the  Infant." — Carpen- 
ter's Mental  Physiology,  p.  183,  184.) 

2  Othello,  A.  ii.  Sc.  3. 
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attracted  to  some  one  thing,  he  may,  for  an  especial 
reason — as,  for  instance,  an  interest  he  takes  in  what 
some^one  present'may  say  or  do — fasten  his  attention 
on  this  paricular  object,  to  the  exclusion  of  others 
calculated  to  excite  his  notice.  But  in  the  absence 
of  any  such  cause  of  exclusive  attention,  the  objects 
which  will  most  attract  the  eye  will  naturally  be 
those  which  are  the  most  prominent  in  the  scene. 
And  it  is  certain  that  during  a  riot  or  tumult  it  is 
quite  impossible  for  any  one  person  to  see  distinctly 
all  that  takes  place,  since  while  he  is  looking  in  one 
direction,  something  else  will  surely  be  going  on  in 
another  ;  and  as  different  people  may  see  different 
things,  so  this  thing  may  escape  the  notice  of  one 
person,  and  that  of  another.  And  under  such  circum- 
stance, a  prudent  man  interrogated  on  the  subject, 
after  he  has  exhausted  all  he  considers  he  can  positive- 
ly speak  to,  will,  if  urged  or  asked  to  say  more,  be  in- 
clined to  say,  as  witnesses  often  have  said,  "I  know 
nothing,  further  ;  that  is  all  I  saw  of  the  business  ; 
I  cannot  pretend  to  say  what  passed  besides." 

When  an  object  is  at  a  great  distance  from  a 
person  looking  at  it,  his  perception  of  it  may  be 
very  different  from  what  it  would  be  if  the  object 
were  near  to  him. 

"  Wordsworth  has  brought  many  a  truth  into  life, 
both  for  the  eye  and  for  the  understanding,  which 
previously  had  slumbered  indistinctly  for  all  men.^ 


1  ( "  Undoubtedly  there  is  a  right  way  of  reading  so  it  be  sternly  subordinated. 
Man  Thinking  must  not  be  subdued  by  his  instruments.  Books  are  for  the 
scholar's  idle  times.  When  he  can  read  God  directly,  the  hour  is  too  precious 
to  be  wasted  in  other  men's  transcripts  of  their  readings.  But  when  the 
Intervals  of  darkness  come,  as  come  they  must — when  the  sun  is  hid,  and 
the  stars  withdraw  their  shining— we  repair  to  the  lamps  which  were  kindled 
by  their  ray  to  guide  our  steps  to  the  East  again,  where  the  dawn  is.    We 
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For  instance,  as  respects  the  eye,  who  does  not  ac- 
knowledge instantaneously  the  magical  strength  of 
truth  in  his  saying  of  a  cataract,  seen  from  a  station 
two  miles  off,  that  it  was  '  frozen  by  distance '  ?  In 
all  nature  there  is  not  an  object  so  essentially  at 
war  with  the  stiffening  of  a  frost  as  the  headlong 
and  desperate  life  of  a  cataract  ;  and  yet  notoriously 
the  effect  of  distance  is  to  lock  up  this  frenzy  of 
motion  into  the  most  petrific  column  of  stillness. 
This  effect  is  perceived  at  once  when  pointed  out, 
but  how  few  are  the  eyes  that  ever  would  have  per- 
ceived it  for  themselves  !  "  ^ 

A  person  viewing  an  object  approaching  from  a 
great  distance  gradually  discovers  the  form  and  nature 
of  it. 

"Far  OR  the  horizon's  verge  appears  a  speck, 
A  spot  — a  mast — a  sail — an  armed  deck."  * 

"  I  was  somewhat  struck  when  I  saw  one  of  my 
countrymen  making  his  way  across  the  wilderness. 
At  first  there  was  a  mere  moving  speck  in  the  hori- 


hear,  that  we  may  speak.     The  Arabian  proverb  says  :  '  A  fig  tree  looking 
on  a  fig  tree,  becometh  fruitful.' 

"It  is  remarkable,  the  character  of  the  pleasxire  we  derive  from  the  best 
books.  They  impress  us  with  the  conviction  that  one  nature  wrote  and  the 
same  reads.  We  read  the  verses  of  one  of  the  great  English  poets,  of 
Chaucer,  of  Marvell,  of  Drydeu,  with  the  most  modem  joy, — with  a  pleasure,  I 
mean,  which  is  in  great  part  caused  by  the  abstraction  of  all  time  from  their 
verses.  There  is  some  awe  mixed  with  the  joy  of  <Jur  surprise,  when  this 
poet  who  lived  in  some  past  world,  two  or  three  hundred'years  ago,  says  that 
which  lies  close  to  my  own  soul,  that  which  I  also  had  well-nigh  thought  and 
said.  But  for  the  evidence  thence  afforded  to  the  philosophical  doctrine  of  the 
identity  of  all  minds,  we  should  suppose  some  pre-established  harmony, 
some  foresight  of  souls  that  were  to  be,  and  some  preparation  of  stores  for 
their  future  wants,  like  the  fact  observed  in  insects  who  lay  up  food  before 
death  for  the  young  grub  they  shall  never  see." — Emerson's  "  American 
Scholar,"  p.  87.) 

1  De  Quincey's  Sketches  (Paper  on  Wordsworth's  Poetry),  p.  260,  ed. 
1857. 

2  The  Corsair,  canto  iii. 
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zon  ;  soon  it  appeared  that  three  laden  camels  were 
approaching,  and  that  two  of  them  carried  riders  ; 
in  a  little  while  we  saw  that  one  of  the  riders  wore 
the  European  dress  ;  and  at  last  the  travellers  were 
pronounced  to  be  an  English  gentleman  and  his 
servant."  ^ 

Many  of  the  observations  before  made  on  sight  are 
also  applicable  to  the  sense  of  hearing.  A  person's 
right  perception  of  a  sound  heard  by  him  may 
depend  on  his  situation  relative  to  the  sound  at  the 
time  of  hearing,  his  nearness  to  or  distance  from  it, 
also  on  his  capacity  to  hear  with  perfect  or  suffi- 
cient distinctness  a  sound  far  off ;  it  may  depend  on 
the  freedom  of  his  sense  of  hearing  from  all  obstruc- 
tion at  the  time,  from  whatever  cause,  or  however 
momentary. 

The  air  of  night  ^  is  more  favorable  than  that  of  the 
day  for  the  transmission  of  sound.^  Gray  puts  down 
in  his  journal,  while  visiting  Keswick  and  its  neigh- 
borhood, "  In  the  eveningi  walked  down  to  the  lake 

by  the  side  of  Cro-park,  after  sunset 

At  a  distance  were  heard  the  murmurs  of  many 
water-falls,  not  audible  in  the  daytime."  ^ 

•'  This  is  certain,  that   whatever  alterations  are 


1  Eothen,  eh.  xvii. 

2  (It  is  a  common  Observation  that  acoustic  clearness  is  not  a  necessary 
incident  of  optical  or  atmospheric  clearness.  Sometimes  on  a  clear  day  we 
may  not  hear  distinct  sounds  as  perfectly  as  on  other  days  not  so  clear.  So, 
too,  in  a  fog,  when  sight  is  obstructed,  sounds  may  proceed  with  exceeding 
distinctness.  This  phenomenon  is  observable  at  sea,  or  on  the  sea-shore, 
or  in  a  London  fog.) 

'  [Dark  night,  that  from  the  eye  his  function  takes, 
The  ear  more  quick  of  apprehension  makes; 
Wherein  it  doth  impair  the  seeing  sense, 
It  pays  the  hearing  double  recompense. 

Mids.  iVijfWs  Dream,  A.  lii,  sc.  2.] 
*  Gray's  Works,  Vol.  II.  p.  266,  ed.  1807. 
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made  in  the  body,  if  they  reach  not  the  mind — what- 
ever impressions  are  made  on  the  outward  parts,  if 
they  are  not  taken  notice  of  within — there  is  no  per- 
ception   How  often  may  a  man  ob- 
serve in  himself,  that  whilst  his  mind  is  intently 
employed  in  the  contemplation  of  some  objects,  and 
curiously  surveying  some  ideas  that  are  there,  it 
takes  no  notice  of  impressions  of  sounding  bodies 
made  upon  the  organ  of  hearing,^  with  the  same 
alteration  that  uses  to  be  for  the  producing  the  idea 
of  sound.  A  sufficient  impulse  there  may  be  on  the 
organ,  but  it  not  reaching  the  observation  of  the 
mind,  there  follows  no  perception  ;  and  though  the 
motion  that  uses  to  produce  the  idea  of  sound  be  made 


1  ("  We  have  seen  that,  for  the  production  of  a  Sensation,  a  conscious  state  of 
Mind  is  all  that  is  required;  whilst,  on  the  other  hand,  for  the  exercise  of  the 
perceptive  power,  a  certain  degree  ot  Attention  is  requisite;  or,  in  other 
words,  the  mind  must  be  directed  towards  the  sensation.  And  tliaa  it  hap- 
pens that,  when  the  Mind  is  either  inactive,  or  is  completely  engrossed  by 
some  other  subject  of  thought,  the  Sensation  may  neither  be  perceived  nor 
remembered,  notwithstanding  that  we  have  evidence,  derived  from  the 
respondent  movements  of  the  body,  that  it  has  been  felt.  Thus  a  person  in 
a  state  of  imperfect  Sleep,  may  start  at  a  loud  sound,  or  may  turn  away  from 
a  light  shining  on  his  face;  being  conscious  of  the  Sensation,  and  acting 
automatically  upon  it,  but  forming  no  kind  of  appreciation  of  the  externality 
of  its  source.  And,  in  like  manner,  a  person  in  a  state  of  profound  abstrac- 
tion may  perform  many  automatic  movements,  which  cannot  (so  far  as  we 
know)  be  excited  otherwise  than  through  the  medium  of  Sensation;  and  yet 
the  exciting  sensations  are  neither  perceived  by  him  at  the  time,  nor  are 
they  afterwards  remembered ;  so  that  when  he  is  aroused  from  his  reverie,  he 
may  be  astonished  to  find  himself  in  circumstances  altogether  different  from 
those  under  which  he  passed  into  it.  Sometimes,  however,  the  Sense- 
impression  may  excite  a  sort  of  imperfect  Perception,  which  is  subsequently 
remembered  and  completed.  For  example,  the  Student  who  does  not  hear 
the  repeated  strokes  of  the  clock,  when  his  mind  is  entirely  given  up  to  his 
object  of  pursuit,  may  have  a  sort  of  vague  consciousness  of  them  if  his 
attention  be  less  completely  engrossed  by  his  studies;  and  although  the 
sounds  may  not  suggest  at  the  moment  any  distinct  idea  of  the  passage  of 
time,  yet,  when  he  subsequently  gives  his  attention  to  the  Sensorial  impres- 
sion, he  may  remember  to  have  heard  the  clock  strike,  and  may  even  be  able 
to  retrace  the  number  of  strokes." — Carpenter's  Mental  Physiology,  p.  182- 
183.) 
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in  the  ear,  yet  no  sound  is  heard.^  Want  of  sensation, 
in  this  case,  is  not  through  any  defect  in  the  organ, 
or  that  the  man's  ears  are  less  affected  than  at  other 
times,  when  he  does  hear  ;  but  that  which  uses  to 
produce  the  idea,  though  conveyed  in  by  the  usual 
organ,  not  being  taken  notice  of  in  the  understanding, 
and  so  imprinting  no  idea  on  the  mind,  there  follows 
no  sensation."^- 

In  Scott's  "  Rokeby,"  canto  i.,  are  these  lines  : 

"Far  town  ward  sounds  a  distant  tread, 
And  Oswald,  starting  from  his  bed, 
Hath  caught  it,  though  no  human  ear, 
Unsharpened  by  revenge  and  fear, 
Could  e'er  distinguish  horse's  clank, 
Until  it  reached  the  castle's  bank." 

To  these  lines  Sir  Walter  has  ^dded  the  note,  "  I 
have  had  occasion  to  remark,  in  real  life,  the  effect  of 
keen  and  fervent  anxiety  in  giving  acuteness  to  the 
organs  of  sense. "  ' 

A  person  may  catch  some  only  of,  and  not  all  the 
words  which  another  speaks,  and  a  consequence  may 
be  that  the  words  caught  do  not  express  the  speaker's 


1  (The  learned  reader  will  recall  the  vivid  description  in  the  Somnium  Scipi- 
onis  of  the  music  of  the  spheres.  This  was  a  favorite  fiction  of  the  ancients. 
It  was  the  harmony  supposed  by  the  Platonists  to  be  produced  by  the  revolu- 
tion of  the  celestial  orbs,  or  rather  of  the  crystal  orbs  in  which  they  consid- 
ered that  the  heavenly  bodies  moved.  This  music,  they  assumed,  was  so 
loud,  so  various  and  so  sweet  as  to  exceed  the  aptitude  or  capability  of  the 
human  ear,  and  therefore  could  not  be  heard  by  mortal  men.) 

2  Locke  on  the  Understanding,  Book  II,  ch.  ix.  [Persons  accustomed 
to  sit  in  a  room  in  which  is  a  striking  clock,  very  seldom  are  conscious  of 
hearing  it  strike.] 

'  [An  illustration  of  this  is  the  case  of  Jessie  Brown,  at  the  siege  of 
Lucknow.  This  young  woman  was  in  the  besieged  garrison,  the  expected 
relief  failed  to  arrive,  the  prospect  of  capitulating  drove  her  frantic,  but  she 
heard  long  before  any  other  of  the  besieged  the  music  played  by  the  band 
accompanying  the  soldiery  approaching  to  relief  of  the  garrison.  When  she 
called  attention  to  the  sound,  it  was  regarded  as  a  delusion  of  her  distempered 
imagination.] 
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meaning.  A  ludicrous  instance  -^  of  this  is  contained 
in  a  story  thus  told  by  Hume  : 

"  Some  young  gentlemen  of  Lincoln's  Inn,  heated 
by  their  cups,  having  drunk  confusion  to  the  Arch- 
bishop ( Laud ),  were,  at  his  instigation,  cited  before 
the  Star  Chamber.  They  applied  to  the  Earl  of  Dorset 
for  protection.  '  "Who  bears  witness  against  you  ? ' 
said  Dorset,  '  One  of  the  drawers,'  they  replied. 
'  Where  did  he  stand  when  you  were  supposed  to 
drink  this  health  ?  '  subjoined  the  Earl.  '  He  was  at 
the  door,'  they  replied, '  going  out  of  the  room, ' 
'  Tush  ! '  cried  he  ;  '  the  drawer  was  mistaken.  You 
drank  to  the  confusion  of  the  Archbishop  of  Canter- 
bury's enemies,  and  the  fellow  was  gone  before  you 
pronounced  the  last  word, '  "  ^ 

Frequently  it  is  the  latter  part  of  what  is  said  that 
is  heard,  and  not  the  beginning.  A  variety  of  causes 
may  occasion  this,  as  noise  at  the  commencement,  the 
low  tone  of  the  speaker's  voice  at  that  time,  or  the 
circumstances  that  the  hearer's  attention  was  not 
attracted  to  the  speaker  until  he  had  advanced  in 
what  he  was  saying. 

"Writers,  ancient  and  modern,  agree  that  the  eye 
perceives*  quicker  and  better  than  the  ear.* 


1  (See  Richard  Grant  White's  "Words  and  their  Uses,"  (oth  ed.,  Boston, 
1882,),  p.  176  et  seq,  and  particularly  178, 179.) 

2  Hume's  Hist.  Vol.  VI,  p.  251,  ed.  1763. 

3  (It  is  in  recognition  of  this  fact  that  a  jury  is  frequently  permitted  under 
escort  of  the  sheriff  to  view  the  place  where  a  crime  is  alleged  to  have  been 
cominitted;  and  upon  similar  considerations  that  photographic  views  of 
places  where  crimes  have  been  committed  are  admissible  in  evidence.) 

*  "  The  business  of  the  drama  must  appear 
In  action  or  description.    What  we  hear, 
With  weaker  passion  will  affect  the  heart. 
Than  when  the  faithful  eye  beholds  the  part." — Francis. 

Cic.  De  Orat.  ii,  87.  Hor.  De  Art.  Poet.  180.     Ovid  De  Ponto,  lib.  ill.  el  4,  21. 
[The  testimony  of  the  senses  is  ever  true  (Theory  of  Pres.  Proof,  22)  ;  but 
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Hooker  remarks,  "  That  -which,  we  drink  in  at  our 
ears  doth  not  so  piercingly  enter  as  that  which  the 
mind  doth  conceive  by  sight."  ^  Hooker  also  says 
of  the  eye,  that  it  is  "the  liveliest  and  the  most 
apprehensive  sense  of  all  other;"  and  he  thinks  that 
things  presented  to  the  eye  are  more  fit  than  words 
to  make  a  deep  and  strong  impression — that  actions 
are  better  remembered  than  words  2 — and  to  this 


of  all  the  human  senses,  that  of  smell  Is  the  most  uncertain,  the  most  vari- 
able, and  the  most  fallacious  (Id.  36).] 

Simonides,  or  some  one  else,  has  observed  that  those  things  are  most  fixed 
in  the  memory  which  our  senses  have  conveyed  there,  and  that  sight  is  the 
most  acute  of  all  our  senses ;  and,  for  this  reason,  what  we  have  heard  we 
can  best  remember  when  the  hearing  was  accompanied  by  sight.  [In  the  re- 
port of  the  trial  of  Saurin  v.  Starr,  known  as  The  Great  Nunnery  Case,  the 
reporter  has  this  note  to  the  proceedings  on  the  ninth  day  of  the  trial :  To- 
day the  principal  sensation  was  caused  by  the  production  of  the  worn-out 
stockings  and  other  clothing  brought  by  the  plaintiff  from  the  convent  in 
Yorkshire,  and  of  various  articles  mentioned  in  the  evidence.  On  the  oc- 
currence of  this  spectacular  incident,  there  was  very  noticeable  excitement 
in  court.  Kealism  seldom  fails  to  heighten  the  effect  of  language,  even  when 
those  to  whom  the  double  argument  is  addressed  are  men  of  intellect  and  cul- 
ture. If  proof  were  needed  that  ocular  illustration  commands  a  readier  and 
more  attentive  notice,  from  the  high  as  well  as  the  low  mental  condition, 
than>  the  clearest  statement  or  most  forcible  appeal  that  words  will  carry, 
such  proof  was  this  day  given  in  the  Court  of  Queen' s  Bench. 

David  Paul  Brown,  narrating  an  interview  with  a  prisoner  he  was  retained 
to  defend,  says:  "I  asked  him  (the  accused)  how  the  deceased  was  dressed 
at  the  time  of  the  blow.  He  said,  in  black.  I  observed  that  was  better  than 
if  the  dress  had  been  white.  The  prisoner  asked  what  difference  that  could 
make.  The  reply  was  :  No  difference  in  regard  to  your  offence,  but  consid- 
erable difference  as  to  the  effect  upon  the  jury  by  the  exhibition  of  the  gar- 
ments :  and  so  upon  the  trial  it  turned  out.  The  black  dress  was  presented 
to  the  jury,  the  punctures  through  the  bosom  pointed  out,  but  no  stain  was 
observable,  and  no  excitement  was  produced.  At  last  were  produced  the 
white  under-garments,  all  besmeared  with  blood.  On  this  exhibition  there 
was  not  a  dry  eye  in  the  court-house,  and  the  current  of  opinion  from  that 
moment  continued  to  run  against  the  defendant"  (The  Forum,  Vol.  2,  p. 
449).  And  the  learned  reader  will  remember  the  effective  use  made  by  Mark 
Antony  of  the  blood-stained  and  dagger-rent  garments  of  Csesar  (Julius  Csesar, 
A.  iii.  sc.  2).] 

1  Hooker's  Sermon  on  the  Nature  of  Pride,  Vol.  III.  of  his  Works,  p.  391, 
ed.  1822. 

^  (Demosthenes  defined  oratory  as  "  action,"  and  it  is  matter  of  common 
observation  that  all  are  Impressed  more  by  seeing  than  by  hearing  or  read- 
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cause  he  refers  the  use  of  ceremonies  performed  on 
many  occasions.  "  "We  must  not  think,"  he  says, 
*'  but  that  there  is  some  ground  of  reason,  even  in 
nature,  whereby  it  cometh  to  pass  that  no  nation 
under  heaven  either  doth,  or  ever  did,  some  public 
actions  which  are  of  weight,  whether  they  be  civil 
and  temporal,  or  else  spiritual  and  sacred,  without 
some  visible  solemnity,  the  very  strangeness  where- 
of, and  difference  from  that  which  is  common,  doth 
cause  popular  eyes  to  observe  and  to  mark  the 
same.  Words,  both  because  they  are  common,  and 
do  not  so  strongly  move  the  fancy  of  man,  are  for 
the  most  part  but  slightly  heard;  and  therefore, 
with  singular  wisdom  it  hath  been  provided,  that 
the  deeds  of  men,  which  are  made  in  the  presence 
of  witnesses,  should  pass  not  only  with  words,  but 
also  with  certain  sensible  actions,  the  memory  where- 
of is  far  more  easy  and  durable  than  the  memory  of 
speech  can  be."  ^  Corresponding  with  what  Hooker 
says,  is  this  observation  of  Dr.  Johnson  on  nations 
"  where  there  is  hardly  the  use  of  letters:  "  "  Their 
only  registers  are  stated  observances  and  practical 
representations.  For  this  reason,  an  age  of  igno- 
rance is  an  age  of  ceremony.  Pageants,  and  proces- 
sions, and  commemorations  gradually  shrink  away, 
as  better  methods  come  into  use  of  recording  events 
and  preserving  rights."  ^ 


ing.  The  instruction  of  children  proceeds  upon  that  assninption,  from  the 
Kindergarten  to  the  University,  and  in  every  relation  of  life,  in  the  pagean- 
try of  the  church,  in  the  pomp  and  circumstance  of  the  court,  in  the  form 
and  ceremony  of  tribunals  of  justice,  at  the  theatre,  and  in  the  lecture-room, 
men  act  upon  the  theory  that  the  eye,  rather  than  ear,  conveys  the  clearest 
impression  to  the  mind,  so  that,  involuntarily,  one  is  surprised  that  the  blind 
can. attain  to  proficiency  in  any  sort  of  undertaking.) 

1  Hooker's  Eccles.  Pol.  B.  IV,  Vol.  I,  of  his  Works,  p.  303,  ed.  1822. 

2  Journey  to  the  Hebrides,  p.  108,  ed.  Edinb.  1798.     [Mr.  Mayne  in  his 
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Bishop  Lowth,  in  his  lectures  on  Hebrew  poetry, 
thus  speaks  of  the  eye  :  "  of  the  assemblage  of 
images,  which  the  human  mind  collects  from  all 
nature,  the  least  clear  and  evident  are  those  which 
are  explored  by  reason  and  argument ;  the  more 
evident  and  distinct  are  those  which  are  formed 
from  the  impressions  made  by  external  objects  on  the 
senses  ;  and  of  these,  the  clearest  and  most  vivid 
are  those  which  are  perceived  by  the  eye.  Hence, 
poetry  abounds  most  in  those  images  which  are  fur- 
nished by  the  senses,  and  chiefly  those  of  the  sight, 
in  order  to  depict  the  obscure  by  the  more  manifest, 
the  subtile  by  the  more  substantial."  ^ 

Professor  Wilson's  "  Noctes  "  contains  this  pas- 
sage on  sight  and  hearing  : 

"The  memory  seems  to  have  more  command  over 
sights  than  over  sounds.  We  can  shut  our  eyes,  yet 
see  all  nature.  But  music,  except  when  it  breathes, 
has  no  residing  place  within  the  cells  of  the  ear. 
So  faint,  so  dim  the  dream,  it  hardly  can  be  said  to 
be,  till  one  single  note  awakes,  and  then  the  whole 
tune  is  suddenly  let  loose  upon  the  soul."  ^ 

Some  persons  are  gifted  with  an  extraordinary 
power  of  seeing  objects  afar  off".  "  The  Bedouin,  so 
often  engaged  in  irregular  warfare,  strains  his  eyes 
to  the  horizon  in  search  of  a  coming  enemy,  just  as 
habitually  as  the  sailor  keeps  his  '  bright  look-out ' 
for  a  strange  sail.  In  the  absence  of  telescopes,  a 
far-reaching  sight  is  highly  valued,  and  Lady  Hester 
(Stanhope)  possessed  this  quality  to  an  extraordinary 

Treatise  on  Anoient  Law  (p.  280,  English  ed.)  speaks  of  the  "  perplexed  cer- 
emonies in  which  ancient  law  delights."] 

1  Lowth' s  Lectures  on  the  Sacred  Poetry  of  the  Hebrews,  part  ii,  sec.  v.  T>. 
67,  ed.  1847. 

^  Wilson's  Noctes  Ambrosianee,  Vol.  II,  p.  256,  ed.  1855. 
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degree.^  She  told  me  that  on  one  occasion,  when 
there  was  good  reason  to  expect  hostilities,  a  far- 
seeing  Arab  created  great  excitement  in  the  camp, 
by  declaring  that  he  could  just  distinguish  some 
moving  objects  upon  the  very  farthest  point  within 
the  reach  of  his  eyes  :  Lady  Hester  was  consulted, 
and  she  instantly  assured  her  comrades  in  arms, 
that  there  were  indeed  a  number  of  horses  within 
sight,  but  that  they  were  without  riders  ;  the  asser- 
tion proved  to  be  correct,  and  from  that  time  forth 
her  superiority  over  all  others,  in  respect  of  far  sight, 
remained  undisputed."  ^ 


1  (So  in  the  TTnited  States  it  may  be  observed  that  dwellers  in  cities  are,  as 
a  class,  less  able  to  see  clearly  at  a  distance  than  country  folk.  The  eye 
trained  to  look  only  to  short  distances  accustoms  itself  to  near-by  vision. 
This  is  the  case  with  persons  who  live  in  towns  and  who  have  little  occasion 
to  try  to  discern  objects  at  a  distance.  On  the  contrary,  the  farmer  or 
planter,  whose  range  Of  view  is,  as  of  course,  more  extended,  can  see  clearly 
to  a  much  greater  distance.  One  need  only  to  make  a  few  experiments  to 
satisfy  himself  of  the  truth  of  this  statement.} 

a  Eothen,  ch.  viii,  p.  93,  5th  ed. 
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CHAPTER  III. 

OF    IMPRESSION. 

There  is  a  capability  in  the  mind  to  receive  on  it 
an  impression  of  things  it  perceives.  Whenever  a 
man  sees  or  hears  any  thing,  what  he  sees  or  hears 
probably  makes  some  impression  on  his  mind  ;  but 
often  the  impression  is  so  slight  and  transitory,  that 
all  trace  of  it  is  soon  gone.^  The  mind  is  attentive 
to  what  it  sees  or  hears,  more  or  less,  according 
to  circumstances  ;  and  in  dependence  on  them,  the 
impression  of  it  is  strong  or  weak,  clear  or  obscure.^ 
The  strength  or  clearness  of  the  impression  may  also 
depend  on  the  power  or  fitness  of  the  eye  or  ear  to 
receive  it.  The  language  of  Locke,  when  speaking 
of  the  causes  of  obscurity  in  ideas,  seems  here  to  be 
applicable.  "  If,"  he  says,  "  the  organs  or  faculties 
of  perception,  like  wax  over-hardened  with  cold,  will 


1  ["  Impressions  derived  from  tlie  exterior  and  dress  of  persons  are  often 
Indistinct,  especially  in  minor  particulars,  and  different  observers  will  receive 
different  impressions  from  a  view  of  the  same  person,  at  or  abotit  the  very 
same  time.  Place  is  another  fundamental  circumstance,  of  which  the  mind 
is  usually  content  to  receive  a  general  idea,  especially  if  there  are  no  strik- 
ingly visible  objects  at  hand  to  give  it  precision.  Instance  in  its  relation  to 
place,  is  almost  necessarily  observed  without  exactness  ;  for  men  rarely 
measure  space  accurately,  without  some  immediate  motive."  Burrill  Circ. 
Ev.  101.] 

"  ("  But  it  appears  to  the  writer  ....  that  the  operations  of  the  cerebrum 
are  in  themselves  as  automatic  as  are  those  of  other  nerve-centres,  and  that 
the  volitional  control  which  we  exercise  over  our  thoughts,  feelings,  and 
actions,  operates  through  the  selective  attention  we  determinately  bestow 
upon  certain  of  the  impressions  made  upon  the  sensorium,  out  of  the  entire 
aggregate  brought  thither  by  the  'nerves  of  the  internal  senses.'  " — Carpen- 
ter^ s  Mental  Physiology,  108,  109.) 
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not  receive  the  impression  of  the  seal,  from  the 
usual  impulse  wont  to  imprint  it ;  or,  like  wax  of  a 
temper  too  soft,  will  not  hold  it  well  when  well  im- 
printed ;  or  else,  supposing  the  wax  of  a  temper  fit, 
but  the  seal  not  applied  with  a  sufficient  force  to 
make  a  clear  impression  ;  in  any  of  these  cases,  the 
print  left  by  the  seal  will  be  obscure."  ^ 

One  man  may  pass  another,  and  in  passing  see 
him,  and  yet  the  sight  of  him  may  make  little  im- 
pression on  his  mind.  He  may  have  but  a  very 
slight  impression  of  his  features,  height,  or  dress., 
But  if  he  look  at  him  purposely  to  inform  himself 
of  his  features,  stature,  or  dress,  then  probably  the 
impression  will  be  deep.  A  man  met  on  an  un- 
frequented path  attracts  attention  ;  while,,  if  en- 
countered on  a  high-road,  he  might  pass  unregarded. 
An  unusual  gait,  manner,  or  dress  of  a  person 
excites  notice.  An  unusual  sight  or  sound  may  be 
deeply  impressed  on  the  mind ;  as  the  sight  of  a 
wounded  man,  or  a  shriek  of  alarm.  If  a  pistol, 
knife,  or  other  formidable  weapon,  is  seen  in  the 
hand  of  a  man,  in  a  place,  or  at  a  time,  which  does 
not  sort  with  his  armed  appearance,  attention  is 
drawn  to  him. 

"  Upon  that  night  (a  peasant's  is  the  tale) 
A  serf  that  crossed  the  intervening  vale, 
When  Cynthia's  light  almost  gave  way  to  mom, 
And  nearly  veiled  in  mist  her  waning  horn  ; 
A  serf,  that  rose  betimes  to  tread  the  wood, 
And  hew  the  bough  that  bought  his  children's  food, 
Pass'd  by  the  river  that  divides  the  plain 
Of  Otho's  lands  and  Lara's  broad  domain  ; 
He  heard  a  tramp — a  horse  and  horseman  broke 
From  out  the  wood — before  him  was  a  cloak 
Wrapt  round  some  burden  at  his  saddle-bow, 
Bent  was  his  head,  and  hidden  was  his  brow. 


1  Locke  on  the  Understanding,  Book  II,  ch.  xxix. 
3 
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Boused  by  the  sudden  sight  at  such  a  time, 
And  some  foreboding  that  it  might  be  crime, 
Himself,  unheeded,  watched  the  stranger's  course."  * 

It  may  be  strongly  impressed  on  the  mind,  that 
among  an  assemblage  of  persons,  some  distinguished 
man,  one  eminent  by  his  rank,  by  his  military  ser- 
vices, or  by  his  scientific  knowledge,  was  one  of  the 
persons  assembled.  So  it  may  make  an  impression, 
that  a  person  was  there,  about  whom  there  was 
something  remarkable,  as  language  or  dress  seldom 
heard  or  seen.  In  like  manner,  there  may  be  im- 
pressed on  the  mind  a  particuliar  conversation  in  a 
■company  :  one  embracing  a  novel  view  of  a  subject ; 
a  narrative  rivetting  attention  by  its  unusual  inci- 
dents. 

"  Me  in  particular  (to  whom  the  Irish  leaders  of 
society  were  as  yet  entirely  unknown  by  sight)  it 
gratified  highly  to  see  persons  of  historical  names — 
names,  I  mean,  historically  connected  with  the  great 
•events  of  Elizabeth's  or  Cromwell's  era — attending 
:at  the  Phoenix  Park.  But  the  persons  whom  I  re- 
member most  distinctly  of  all  whom  I  was  then  in 
the  habit  of  seeing,  were  Lord  Clare,  the  Chancellor, 
the  late  Lord  Londonderry  (then  Castlereagh),  at 
"that  time  the  Irish  Chancellor  of  the  Exchequer, 
and  the  Speaker  of  the  House  of  Commons  (Mr. 
Foster)."  2 

When  we  see  a  friend,  who  from  any  cause  has 
become  altered  in  his  appearance  since  we  saw  him 
last,  this  change  is  likely  to  make  a  deep  impres- 
ision  on  the  mind.  LOrd  Malmesbury,  in  his  Diary, 
thus  mentions  the  impression  made  on  him  by  Mr. 
Pitt's  altered  appearance  the  last  time  he  saw  him: 


'  Lara,  canto  li,  St.  24. 

2  De  Quincey's  Autobiographic  Sketches,  p.  225,  ed.  1853. 
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"  On  3d  November  [1805]  he  and  Lord  Mulgrave 
came  to  me  in  Spring  Gardens  with  a  Dutch  news^ 
paper,  in  which  the  capitulation  of  Ulm  was  inserted 
at  full  length.  As  they  neither  of  them  understood 
Dutch,  they  came  to  me  to  translate  it,  which  I  did 
as  well  as  I  could;  and  I  observed  but  too  clearly 
the  eflfect  it  had  on  Pitt,  though  he  did  his  utmost 
to  conceal  it.  This  was  the  last  time  I  saw  him.  He 
promised  me  to  come  for  a  few  days  to  Park  Place, 
on  his  return  from  Bath,  where  he  was  then  going, 
but  was  too  ill  to  keep  his  word.  This  visit  has  left 
an  indelible  impression  on  my  mind,  as  his  manner 
and  look  were  not  his  oww,  and  gave  me,  in  spite, of 
myself,  a  foreboding  of  the  loss  with  which  we  were 
threatened."^ 

When  one  person  hears  another  speak,  the  im- 
pression which  the  words  uttered  make  on  the  mind 
of  the  hearer  is  frequently,  not  that  of  the  very 
words,  but  of  the  sense  or  import  of  them.  A  wit- 
ness, asked  what  he  heard  a  person  say,  does  in 
reply  often  mention  particular  words,  but  qualifies 
them  by  adding,  '"or  something  of  that  sort;"  or 
"  some  such  terms; "  or  "  words  to  that  effect;  "  or 
"  some  expression  of  that  description;"  "  I  don't 
pledge  myself  for  the  exact  words,  but  certainly  to 
that  effect;"  "  I  heard  A.  speak  to  B.  to  this  effect: 
"  I  think,'  &c,  I  do  not  pretend  to  state  A.'s  words, 
but  the  substance  I  believe  I  am  correct  in." 

It  very  often  happens  that  words  heard  make  no 
lasting  impression: 

"  I  have  slight  memory  of  that,  walk — 
Argyle,  I  think,  spoke  earnestly 
On  state  affairs,  but  of  his  talk 
Not  any  word  remains  with  me."  ^ 


1  Diaries  of  the  First  Earl  of  Malmesbury,  Vol.  IV.  p.  310,  ed.  1844. 

2  Aytoun's  Bothwell,  Part  IH. 
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An  aid  to  impression  is  contemplation,  by  which 
we  keep  for  some  time  actually  in  view  any  thing 
we  see.^ 

"  The  traveler  who,  with  a  heart  at  ease, 
Had  seen  the  goodly  vision,  would  have  loved 
To  linger,  seeking  with  insatiate  sight 
To  treasure  up  its  image,  deep  impress' d 
A  joy  for  years  to  come."  ^ 

It  generally,  perhaps,  happens  that  when  a  person 
by  his  sight  or  hearing  perceives  something  and  its 
concomitant  circumstances,  his  mind  is  chiefly  at- 
tentive to  the  thing  seen  or  heard,  which,  therefore, 
is  more  deeply  impressed  on  the  mind  than  the  ac- 
companying circumstances  are.  If  the  thing  be  the 
launch  of  a  vessel,  the  launch  itself  will  be  fixed 
more  deeply  in  the  mind  than  the  circumstances 
attending  it :  as,  the  time,  the  day  or  year  of  the 
launch,  even  the  name  of  the  vessel,  the  presence 
of  particular  persons  assembled  on  the  occasion. 
"  So  easily  does  mere  external  pomp  slip  out  of  the 
memory,  as  to  all  its  circumstantial  items,  leaving 
behind  nothing  beyond  the  general  impression,  that, 
at  this  moment,  I  remember  no  one  incident  of  the 
whole  ceremonial  [Installation  of  the  knights  of  St. 
Patrick],  except  that  some  foolish  person  laughed 
aloud  as  the  knights  went  up  with  their  offerings  to 
the  altar;  the  object  of  this  unfeeling  laughter  being 
apparently  Lord  Altamont,  who  happened  to  be 
lame — a  singular  instance  of  levity  to  exhibit  with- 
in the  walls  of  such  a  building  [Cathedral  of  St. 
Patrick  at  Dublin],  and  at  the  most  solemn  part  of 
such  a  ceremony."  * 


1  Locke  on  the  Understanding,  Book  II,  c.  x. 

2  Southey's  Roderick,  canto  v. 

"  De  Quincey's  Autobiographic  Sketches,  p.  226,  ed.  1853.     ["  Complete- 
ness and  accuracy  of  observation  may  be  said  to  depend  upon  the  following 
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Any  cause  of  abstraction  of  attention  from  an  ob- 
ject may  occasion  that  the  object  make  a  very  small, 
or  even  perhaps  no,  impression  on  the  mind. 

"  In  a  gambling  house  of  that  class  where  you  are 
at  liberty  to  sit  down  to  a  splendid  banquet,  anxiety 
probably  prevents  your  sitting  down  at  all;  but  if 
you  do,  the  same  cause  prevents  your  noticing  what 
you  eat."i 

"  She  sate  upon  the  galley's  prow, 
And  seem'd  to  mark  the  waves  below  ; 
Nay,  seem'd  so  fix'd  her  look  and  eye, 
To  count  them  as  they  glided  by. 
She  saw  them  not — 'twas  seeming  all —   , 
Par  other  scene  her  thoughts  recall, — 
A  sun-scorch' d  desert,  waste  and  bare, 
Kor  waves,  nor  breezes,  murmur' d  there  ;  . 
There  saw  she — where  some  careless  hand 
O'er  a  dead  corpse  had  heap'd  the  sand. 
To  hide  it  till  the  jackals  come. 
To  tear  it  from  the  scanty  tomb."  ^ 

Suppose  A.  to  be  speaking  in  public,  and  B.,  One 
of  has  hearers,  looks  for  a  minute  or  so  attentively 
at  A.  for  a  particular  purpose,  as  to  observe  his  ac- 
tion, or  to  ascertain  whether  he  is  speaking  wholly 
ex  tempore,  or  from  notes,  it  is  extremely  probable 
that  what  A,  says  in  this  space  of  time,  so  employed 


considerations  :  first,  the  quality  of  the  occurrence  or  fact  observed,  to 
attract  and  fix  attention  ;  secondly,  the  length  of  time  during  which  it 
remains  before  the  senses  of  the  observer  ;  thirdly,  the  situation  of  the 
observer  himself,  in  regard  to  time,  leisure,  and  opportunity  of  observation  ; 
and,  fourthly,  the  character  of  the  observer,  as  possessing  in  a  greater  or  less 
degree  the  faculty  of  observation,  and  the  disposition  to  exercise  it.  Hence 
it  is  possible  that  a  circumstance  of  the  most  commonplace  and  unimpressive 
character,  may,  from  some  peculiarity  accidentally  attending  it,  or  having  its 
seat  in  the  observer  himself,  become  the  subject  of  as  minute  and  accurate 
observation  as  if  it  had  actually  worn  a  criminal  or  suspicious  aspect." — 
Burrill  Circ.  Ev.  103.] 

1  De  Quincey's  Miscellanies,  the  Casuistry  of  Boman  Meals,  p.  267,  ed. 
1854. 

2  Marmion,  canto  ii. 
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by  B.,  will  be  nearly  wholly  lost  upon  B.,  very 
slightly  impressed  on  his  mind,  although,  perhaps, 
necessarily  the  words,  or  rather,  perhaps,  the  sound 
of  the  words,  were  heard  by  him. 

One  sound  may  drown  another.  "  When  I  say 
firing,"  observed  a  witness  on  Frost's  trial,  "  really 
the  noise  and  din  of  breaking  in  the  windows  in  the 
room  where  I  was,  was  so  great,  that,  although  firing 
actually  occurred,  I  could  not  distinctly  swear  that 
I  heard  any  firing  at  all." ^ 

There  are  persons  who  possess  an  inclination, 
which  sometimes  grows  into  a  habit,  partictdarly  to 
notice  things  which  they  see  or  hear.  Such  notice 
of  them  necessarily  tends  to  strengthen  the  impres- 
sion. The  inclination  may  arise  from  their  judging 
the  things  they  notice  to  be  remarkable,  and  deserv- 
ing of  remembrance.  ^ 

The  same  inclination  may  proceed  from  a  person's 
having  an  object  in  view  in  collecting  in  his  mind 
individual  matters.  Dr.  Johnson  observes  on  Swift's 
"Polite  Conversation"  and  "The  Direction  for  Ser- 
vants " — "These  two  performances  show  a  mind  in- 
cessantly attentive,  and  when  it  was  not  employed 
upon  great  things,  busy  with  minute  occurrences. 
It  is  apparent  that  he  must  have  had  the  habit  of 
noting  whatever  he  observed,  for  such  a  number  of 
particulars  could  never  have  been  assembled  by  the 
power  of  recollection."  3 

Persons  of  a  sensitive  mind  take  an  impression  of 
minute  things  which  they  see  and  hear.     Who  can 


1  Frost's  Trial  (taken  by  Gumey),  p.  193. 

2  See  Eomeo  and  Juliet,  A.  v,  sc.  1  : 

"  I  do  remember  an  apothecary,"  &c. 
*  Johnson's  Life  of  Swift. 
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doubt  that,  not  in  mere  poetic  imagination,  but  in 
reality,  Eogers,  the  poet,  saw  and  heard,  and  took  a 
deep  impression  of  what  he  relates  he  saw  and  heard 
while  standing  in  one  of  the  temples  at  Paestum. 

"  As  alone  I  stand 
In  this,  the  nobler  pile,  the  elements 
Of  earth  and  air  its  only  floor  and  covering, 
How  solemn  is  the  stillness  I    Nothing  stirs 
Save  the  shrill-voiced  cicala  flitting  round. 
On  the  rough  pediment  to  sit  and  sing  ; 
Or  the  green  lizard  rustling  through  the  grass, 
And  up  the  fluted  shaft,  with  short  quick  motion. 
To  vanish  in  the  chinks  that  Time  has  made."  l 


1  Eogers'  "  Lines  written  at  Paestum." 
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CHAPTER  IV. 

or    MEMOBX, 

Theke  is  a  power  in  the  mind  to  retain  an  impres- 
sion of  things  perceived  by  the  eye  or  ear.  Every 
impression  continues  some  portion  of  time.  Of  the 
continuance  there  are  degrees,  varying  from  an  in- 
stant to  many  years.  Numerous  impressions,  prob- 
ably the  greater  number  of  them,  wholly  perish 
so  soon  as  made.  Impressions  which  do  not  thus 
quickly  perish,  have  a  storehouse  in  which  they 
are  kept,  and  which  we  call  Memory,^  There  they  are 
retained  for  alonger  or  shorter  time,  according  to  cir- 
cumstances ;  and  probably  this  time,  in  many  cases, 
is  in  proportion  to  the  depth  of  the  impression.'^ 

Anything  new  or  extraordinary  may  make  a  deep 
impression,  and  so  remain  long  in  the  memory ;  while 
other  things  of  daily  or  common  occurrence,  making 
but  little  impression,  soon  glide  from  it.* 


1  ("  It  is  now  very  generally  accepted  by  physiologists  as  (to  say  the  least)  a 
probable  doctrine,  that  any  idea  which  has  once  passed  through  the  mind, 
may  be  thus  reproduced,  at  however  long  an  interval,  through  the  instru- 
mentality of  suggestive  action;  the  recurrence  of  any  other  state  of  con- 
sciousness with  which  the  idea  was  originally  linked  by  association,  being 
adequate  to  awaken  it  also  from  Its  dormant  or  'latent'  condition." — Car- 
penter's Mental  Physiology,  p.  429.) 

2  Locke  on  the  Understanding,  Book  II,  ch.  x. 

'  Things  of  little  importance,  and  which  happen  every  day,  we  do  not 
remember,  because  scarcely  anything  but  what  is  new  or  surprising  makes 
much  impression  on  the  mind.  But  if  we  see  or  hear  anything  extraordi- 
narily bad  or  good,  something  unusual,  gigantic,  incredible,  or  very  ridiculous, 
this  we  usually  remember  a  long  time.  Things  likewise  of  the  present  day, 
whether  we  see  or  hear  them,  we  generally  forget  ;  but  what  happened  in 
our  boyhood  we  often  remember  exceedingly  well.    And  the  only  reason  for 


OF  MEMOEY.  41 

In  the  course  of  time,  from  a  variety  of  causes, 
many  impressions  escape  out  of  the  memory,  and  are 
forever  lost.  How  many  impressions  of  persons 
and  things  we  have  seen  and  heard  have  entirely 
perished !  How  many  impressions  of  once  most 
familiar  faces,  of  schoolfellows,  fellow-travellers, 
of  even  brothers,  sisters,  children,  parents  ! 
,  "  North.  All  dead — one  after  another — the  friends 
in  whom  lay  the  light  and  might  of  my  life — and 
memory's  self  is  faithless  now  to  the  '  old  familiar 
faces.'  Eyes — brows — lips — smiles — voices — all — 
all  forgotten  !  Pitiable,  indeed,  is  old  age,  when 
love  itself  grows  feeble  in  the  heart,  and  yet  the 
dotard  is  still  conscious  that  he  is,  day  by  day,  let- 
ting some  sacred  remembrance  slip  forever  from  him, 
that  he  once  cherished  devoutly  in  his  heart's  core; 
and  feels  that  mental  decay  alone  is  fast  delivering 
them  all  up  to  oblivion  ! 

Shepherd.  Sittinwi'  rheumy  een,  mumblin  wi'  his 
mouth  on  his  breist,  and  no  kennin  frae  ither  weans 
his  grandchildren,  wha  have  come  to  visit  him  wi' 
their  mother,  his  ain  bricht  and  beautifu'  dauchter, 
wha  seems  to  him  a  stranger  passing  alang  the 
street."  1 

Wesley,  upon  commencing  his  85th  year,  and  en- 
umerating his  infirmities,  says, — "  I  find,  likewise, 
some  decay  in  my  memory  with  regard  to  names  and 


this  difference  can  be,  tliat  the  common  things  of  the  present  day  easily 
escape  from  the  memory,  whereas  things  which  were  new  and  remarkable  In 
boyhood,  made  then  a  deep  impression  on  the  mind.  The  rising  and  setting 
of  the  sun,  and  its  constant  course  in  the  heavens,  cause  no  attention,  for 
this  reason,  that  they  take  place  daily  ;  but  eclipses  of  the  sun  are  taken 
notice  of,  because  they  are  not  so  common  ;  and  eclipses  of  the  sun  are  more 
observed  than  those  of  the  moon,  because  these  are  more  frequent. — Cic-  ad. 
Herennium,  iii,  22. 
1  Wilson's  Noctes  Ambrosianse,  Vol.  Ill,  p.  298,  ed.  1856. 
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things  lately  passed  ;  but  not  at  all  with  regard  to 
what  I  have  read  or  heard  twenty,  forty,  or  sixty 
years  ago."  And  again,  upon  his  86;t)h  birthday,  he 
says,-^"  My  memory  of  names,  whether  of  persons 
or  places,  is  decayed,  till  I  stop  a  little  to  recollect 
them."i 

Mr.  Wilberforcethus  speaks  of  his  own  memory  : — 
"  I  find  my  memory  failing  me — partly,  I  doubt  not 
from  advancing  years  ;  but  this  effect  accelerated  and 
exaggerated  by  the  incessant  bustle  in  which  I  have 
lived,  and  by  my  not  taking  pains  to  obtain  suffi- 
ciently deep  impressions."^ 

While  impressions  are  retained  in  the  memory, 
there  is  a  consciousness  of  the  persons  or  things 
which  made  the  impressions  ;  a  consciousness  felt 
whenever  we  are  thinking  of  them,  and  latent  when 
they  do  not  occupy  our  present  thought.  Thought 
of  them  is  produced  by  a  variety  of  powers,  external 
to  the  memory,  and  whose  office  it  is  to  cause  the 
thought  of  them.  For  a  property  of  memory  is,  that 
when  touched  by  those  powers,  it  gives  up  the  per- 
sons or  things  which  made  the  impressions  ;  these 
persons  or  things  then  come  before  the  mind's  eye, 
and  become  the  subject  of  thought.  Between  those 
powers  and  the  persons  or  things  they  call  forth, 
there  is  a  certain  affinity  or  association.*    The  power 


1  Southey's  Life  of  Wesley,  Vol.  II,  pp.  557,  560,  ed.  1820. 

2  Wilberforce's  Diary,  Life  of  Wilberforce,  Vol.  Ill,  p.  497,  ed.  1838. 

'("  A  lady,  in  the  last  stage  of  chronic  disease,  was  carried  from  London  to 
a  lodging  in  the  country: — there  her  infant  daughter  was  taken  to  visit  her, 
and,  after  a  short  interview,  carried  hack  to  town.  The  lady  died  a  few  days 
after,  and  the  daughter  grew  up  without  any  recollection  of  her  mother,  till 
she  was  of  mature  age.  At  this  time  she  happened  to  be  taken  into  the 
room  in  which  her  mother  died,  without  knowing  it  to  have  been  so.  She 
started  on  entering  it,  and  when  a  friend  who  was  with  her  asked  the  cause 
of  her  agitation,  replied,  '  I  have  a  distinct  impression  of  having  been  in  this 


OF   MEMOEY.  43 

may  be,  some  person  or  thing  we  see,  some  voice 
or  sound  we  hear  ;  it  may  be  a  particular  day  of  the 
year  ;  it  may  be  a  thought  passing  in  the  mind  of 
some  other  thing ;  it  may  be  thought  in  search  of 
the  impression  made  ;  it  may  be  a  question  put  to 
us.  And  often  the  impression  starts  up  and  comes 
before  us,  unexpectedly,  without  the  mind's  search- 
ing for  or  at  all  thinking  about  it.^ 


room  before,  and  that  a  lady  who  lay  in  that  comer  and  seemed  very  ill, 
leaned  over  rae  and  wept.'  " — Intellectual  Powers,  5th  ed.,  p.  120. 

"  Several  years  ago,  the  Eev.  S.  Hansard,  now  Eector  of  Bethnal  Green, 
was  doing  clerical  duty  for  a  time  at  Hurstmonceaux  in  Sussex,  and  while 
there  he  one  day  went  over  with  a  party  of  friends  to  Pevensey  Castle,  which 
he  did  not  remember  to  have  ever  previously  visited.  As  he  approached  the 
gateway,  he  became  conscious  of  a  very  vivid  impression  of  having  seen  it 
before;  and  he  '  seemed  to  himself  to  see,'  not  only  the  gateway,  but  donkeys 
beneath  the  arch,  and  people  on  the  top  of  it.  His  conviction  that  he  must 
have  visited  the  castle  on  some  former  occasion,  although  he  had  neither 
the  slightest  remembrance  of  such  a  visit,  nor  any  knowledge  of  having  ever 
been  in  the  neighborhood  previously  to  his  residence  at  Hurstmonceaux, 
made  him  enquire  from  his  mother  if  she  could  throw  any  light  on  "the  mat- 
ter. She  at  once  informed  him  that  being  in  that  part  of  the  coimtry  when 
he  was  about  eighteen  months''  old,  she  had  gone  over  with  a  large  party,  and 
had  taken  him  in  the  pannier  of  a  donkey;  that  the  elders  of  the  party, 
having  brought  lunch  with  them,  had  eaten  it  on  the  roof  of  the  gateway, 
where  they  could  have  been  seen  from  below,  whilst  he  had  been  left  on  the 
ground  with  the  attendants  and  donkeys .  This  case  is  remarkable  for  the 
vividness  of  the  sensorial  impression  (it  may  be  worth  mentioning  that  Mr. 
Hansard  has  a  decidedly  artistic  temperament),  and  for  the  reproduction  of 
details  which  were  not  likely  to  have  been  brought  up  in  conversation,  even 
if  he  had  happened  to  hear  the  visit  itself  mentioned  as  an  event  of  his  child- 
hood, and  of  such  mention  he  has  no  remembrance  whatever." — Carpenter's 
Mental  Physiology,  p.  430,  431.) 
'  ( "If  we  have  ever  known  a  thing,  the  question  whether  we  can  be  said  to  know 
it  at  any  particular  time,  is  simply  whether  we  can  readily  reproduce  it  from 
the  storehouse  of  our  memory.  There  are  some  ideas,  which,  if  we  may  use  so 
material  an  illustration,  are  systematically  arranged  in  cupboards  to  which 
we  have  immediate  access,  so  that  we  generally  know  exactly  where  to  find 
what  we  want;  this  is  the  case  with  the  knowledge  that  we  have  in  constant 
daily  use.  And  yet  to  whom  has  it  not  occurred  to  be  tmable  to  recollect,  on 
the  spur  of  the  moment,  a  name  or  a  phrase  that  is  generally  most  familiar 
to  him;  just  as  he  often  fails  to  remember  where  he  laid  his  spectacles,  or 
his  pencil  case,  only  five  minutes  before  ? — Tliere  are  other  ideas,  again,  which 
we  know  we  have  got  put  away  somewhere,  but  cannot  find  without  looking  for 
them  ;  as  when  we  meet  an  acquaintance  whom  we  have  not  seen  for  a  long 
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"  Sounds  do  not  always  give  us  pleasure  accord- 
ing to  their  sweetness  and  melody  ;  nor  do  harsh 
sounds  always  displease.  We  are  more  apt  to  be 
captivated  or  disgusted  with  the  associations  which 
they  promote  than  with  the  notes  themselves.  Thus 
the  shrilling  of  the  field-cricket,  though  sharp  and 
stridulous,  yet  marvelously  delights  some  hearers, 
filling  their  minds  with  a  train  of  summer  ideas  of 
every  thing  that  is  rural,  verdurous,  and  joyous."  ^ 

Cowper,  in  a  letter  to  a  friend,  says, — "I  have  taken, 
since  you  went  away,  many  of  the  walks  which  we 
have  taken  together,  and  none  of  them,  I  believe, 
without  thoughts  of  you.  I  have,  though  not  a  good 
memory  in  general,  yet  a  good  local  memory,  and  can 

time,  and  recognize  his  face  without  being  able  to  recall  his  name;  or  when 
we  go  to  a  foreign  country,  the  language  of  whicn  we  have  thoroughly  mas- 
tered, and  find  ourselves  in  the  first  instance  unable  either  to  speak  or  to 
understand  it.  In  these  cases  the  lost  ideas  are  pretty  certain  either  to  he 
found,  if  we  look  for  them,  by  putting  in  action  that  associative  train  of 
thought  which  we  term  recollection;  or  to  turn  up  spontaneously  and  unex- 
pectedly, when  the  effort  to  recollect  has  proved  a  failure,  and  we  have  aban- 
doned the  search  as  hopeless.  There  is  other  knowledge,  again,  which  we 
are  not  conscious  either  of  possessing  or  of  ever  having  possessed ;  as  in  the 
conjugal  experience  familiar  to  most  of  us.  In  which  the  husband  assures  the 
wife  of  his  bosom  (the  converse  case  being  perhaps  hardly  less  frequent)  that 
she  never  did  tell  him  of  some  occurrence  which  he  should  most  certainly 
have  remembered  if  she  had;  and  yet  he  may  be  brought  to  recollect,  days  or 
weeks  afterwards,  by  the  accidental  shining-in  of  a  light  upon  some  dark 
corner  of  his  'chamber  of  imagery,'  that  the  communication  was  really  made, 
but  was  put  away  without  any  account  being  taken  of  it  at  the  time." — 
Quarterly. Review,  Oct.,  1871,  p.  318. 

"  It  has  frequently  occurred  to  him  that  '  further  proceedings '  having  been  , 
taken  in  a  '  cause '  which  he  had  '  heard '  some  years  previously,  and  had 
dismissed  altogether  from  his  mind,  he  has  found  himself  in  the  first  instance 
to  have  totally  forgotten  the  whole  of  the  former  proceedings,  not  being  even 
a',jle  to  recollect  that  the  '  cause '  had  been  previously  before  him.  But  in 
the  course  of  the  argument,  some  word,  phrase,  or  incident  has  furnished  a 
suggestion  that  has  served  at  once  to  bring  the  whole  case  vividly  into  his 
recollection  as  if  a  curtain  had  been  drawn  away,  and  a  complete  JiiCttoe  pre- 
sented to  his  view.  The  entireness  of  his  previous  forgetfulness  was  prob- 
ably due  to  the  habit  common  to  barristers  of  '  getting  tip '  their  cases  only 
to  forget  them  as  soon  as  possible." — Carpenter's  Mental  Physiology,  p.  436.) 

1  White's  Nat.  Hist,  of  Selbome,  Letter  42. 
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recollect,  by  the  help  of  a  tree  or  stile,  what  you  said 
on  that  particular  spot.  For  this  reason  I  purposed, 
when  the  summer  is  come,  to  walk  with  a  book  in 
my  pocket :  what  I  read  at  my  fireside  I  forget,  but 
what  I  read  under  a  hedge,  or  at  the  side  of  a  pond 
and  that  hedge  will  always  bring  to  my  remembrance  ; 
and  this  is  a  sort  of  memoria  technica,  which  I  would 
recommend  to  you,  if  I  did  not  know  that  you  have 
no  occasion  for  it."  ^ 

Cowper  had  a  local  memory,  in  the  sense  that  place 
brought  to  his  mind  some  impression  it  received  at 
that  place. 

Coleridge  usually  remembered  an  object  he  saw, 
but  not  the  place  where  he  saw  it.  "I  have,"  he 
says,  "  the  perception  of  individual  images  very 
strong,  but  a  dim  one  of  the  relation  of  place.  I 
remember  the  man  or  the  tree,  but  where  I  saw  them 
I  mostly  forget."^ 

The  song  of  an  encaged  thrush  in  a  London  street 
may  bring  before  the  eyes  of  a  woman  passing,  her 
early  habitation  and  its  rural  scenery,  the  cottage, 
hill,  dale,  river,  and  pastures.^ 

How  vividly  did  a  "  beautiful  "  night,  existing  in 
Lord  Byron's  imagination  only,  recall  to  his  mind  the 
reality  of  such  a  night  seen  in  his  youth,  with  all 
the  incidents  of  the  scene  he  viewed.* 

What  power  there  is  in  a  keepsake  to  call  to  mind 
the  giver  of  it ! 

"North.     I  chanced  to  look  at  this  ring — 


1  Cowper's  Works  (Letters),  Vol.  VI,  p.  207,  ed.  1836. 

2  Coleridge's  Table  Talk,  Vol.  1,  p.  74,  ed.  1835.    See  Eogers'  Pleasures 
of  Memory,  Part  I ;  and  Cowper's  Walk  at  Noon. 

'  Wordsworth's  Keverie  of  Poor  Susan. 

*  Manfred,  A.  iii,  sc.  4. 

I  do  remember  me,  that  In  my  youth 
When  I  was  wandering — upon  such  a  night. 
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Shepherd.  What !  The  ane  on  your  wee  finger  ? 
The  finest  diamond  ever  glittered. 

North.  And  the  image  of  the  Noble  Being,  in  re- 
membrance of  whom  I  have  worn  it  for  twenty  years, 
rose  up  before  me — methought  in  the  very  attitude 
in  which  he  used  of  old  to  address  a  public  assembly 
— the  right  arm  extended — so — 

Shepherd.  Few  things  in  this  weary  warld  sae 
delicMfu'  as  keepsakes  !  Nor  do  they  ever  to  my 
heart  at  least,  nor  to  my  een,  ever  lose  their  tender, 
their  powerfu'  charm  ! 

North.  How  slight,  how  small,  how  tiny  a  memo- 
rial saves  a  beloved  friend  from  oblivion — worn  on 
the  finger — 

Shepherd.  Or  close  to  the  heart !  Especially  if  he 
bedead!"! 

A  particular  day  recurring  may  cause  us  to  think 
of  an  event  which  happened  on  the  same  day  in 
another  year  ;  as  a  marriage,  a  birth,  a  death;  And, 
conversely,  the  event  may  bring  into  our  thoughts 
the  day  of  the  year,  Mr.  Whitbread's  reply  on  Lord 
Melville's  trial,  by  impeachment  before  the  House 
of  Lords,  contains  this  passage  :  "  There  are  partic- 
ular circumstances  which  lead  me  to  the  remem- 
brance of  this  day  (11th  of  June).  There  are  in  the 
history  of  every  man,  however  obscure,  certain 
dies  notandi.  Some,  indeed,  bring  to  the  minds  of 
the  children  the  gallant  exploits  of  their  ancestors  ; 
others  have  their  memory  impressed,  like  myself,  by 
more  humble  events.  Now  the  11th  of  June  is  to  me 
a  dies  notandus.  On  the  11th  of  June  my  father  set 
up  in  business  ;  on  the  11th  of  June  he  annually 
balanced  his  accounts  ;  and  on  the  11th  of  June  his 


1  Wilson's  Noctes  Ambrosiauee,  Vol.  II,  p.  264,  ed.  1855. 
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son  was  required  to  assist  him  in  this  laborious  duty. 
On  the  11th  of  June  he  knew  the  progressive  increase 
of  his  substance,  and  the  generous  fruits  of  his  honest 
industry.  On  the  11th  of  June  my  father  died,  and 
the  day  on  which  a  good  man  dies  is  not  to  be  forgot- 
ten." 1 

Time  passing  or  past,  is  of  itself  a  fact,  and  is 
necessarily  a  concomitant  circumstance  of  every 
other  fact.''  If  a  person  sees  or  hears  or  does  any 
thing,  the  time  when  he  sees  or  hears  or  does  it,  he 
may,  or  may  not,  remember.  It  will  be  impressed 
on  his  mind,  if,  from  any  cause,  he  noticed  the  time, 
as  by  looking  at  his  watch,  or  hearing  a  clock  strike. 

A.'s  remembrance  of  the  time  at  which  B.  was  at 
a  particular  place,  C,  is  often  a  part  of  the  evidence, 
which  proves  that  B.  was  not  at  that  time  at  another 
place,  D.  ;  which  proves,  that  is,  an  alibi.  The 
others  part  of  the  evidence  of  an  alihi  is,  the  proof  of 
the  distance  between  the  two  places,  0.  and  D,,  the 
distance  making  it  impossible  for  B.  to  be  at  D.,  at 
the  particular  time  A.  remembers  B.  was  at  C.® 

If  T.  is  charged  with  committing  a  murder  at  a 


1  Report  of  the  Trial,. p.  354. 

*  (Jaquea. — And  then  he  drew  a  dial  from  his  poke 
And  looking  on  it  with  lack-lustre  eye, 
Says  very  wisely,  'It  is  ten  o'clock; 
Thus  we  may  see,'  quoth  he,  'how  the  world  wags; 
'Tis  but  an  hour  ago  since  it  was  nine, 
And  after  one  hour  more  'twill  be  eleven; 
And  so,  from  hour  to  hour,  we  ripe  and  ripe, 
And  then,  from  hour  to  hour,  we  rot  and  rot; 
And  thereby  hangs  a  tale.'    When  I  did  hear 
The  motley  fool  thus  moral  on  the  time. 
My  lungs  did  crow  like  chanticleer, 
That  fools  should  be  so  deep-contemplative. 

— As  You  Like  It,  Act  II.,  Scene  7.) 
'  If  you  say  I  did  this  on  a  particular  day,  but  I  at  that  very  time  was 
beyond  sea,  your  assertion  goes  for  nothing,  as  not  only  I  did  not  do  what 
you  say,  but  I  could  not  by  any  possibility  do  it, — Cic.  de  Invent,  i,  29. 


48  OF  MEMORY. 

certain  pit  of  water  between  about  25  minutes  after 
4  o'clock  and  25  minutes  before  5  o'clock  on  the 
same  morning  (within  a  time  consisting  of  about  10 
minutes  only),  evidence  of  time  and  distance  to 
prove  an  alibi,  and  consequently  that  T.  did  not 
commit  the  crime,  may  be,  that  not  later  than  25 
minutes  before  5  o'clock  several  persons  saw  T. 
walking  slowly,  leisurely,  and  composedly  close  to 
the  house  of  H.,  and  that  the  distance  of  the  pit  of 
water  from  the  house  of  H.  is  1  mile  7  furlongs  and 
170  yards.' 

If  a  witness  H.  says  that  on  the  4th  of  November, 
between  7  and  8  in  the  morning,  he  was  at  P.,  a  dis- 
tance of  12  miles  from  his  own  house  at  ^.,  and  that 
at  that  time  at  P.  an  important  conversation  took 
place  ;  evidence  to  prove  an  alibi,  or  that  H.  was  not 
at  that  time  at  P.,  but  in  bed  at  his  own  house, 
may  be,  the  evidence  of  J.,  that  between  8  and  9  on 
the  same  morning  she  saw  H.  in  bed  at  his  own 
house  at  B.  ;  and  evidence  to  prove  another  alibi,  in 
direct  contradiction  to  that  of  the  witness  J.,  may 
be,  H.'s  own  evidence  that  he  was  not  at  home  till 
between  9  and  10  on  the  same  morning  ;  that  on  the 
same  morning  he  walked  from  P.  to  his  own  house  ; 
and  the  evidence  of  another  witness  W.,  that  he  on 
the  same  morning  met  H.  at  "W.  0.  from  half-past  8 
to  20  minutes  before  9,  3  miles  and  a  half  from  P., 
and  about  8  miles  from  B,  In  such  a  ease,  J.  is 
called  to  prove  that  H.  could  not  have  been  at  P.  at 
the  time  he  alleges  the  conversation  to  have  taken 
place.  Then  again,  on  the  other  side,  W.  is  called 
to  show,  that  J.  could  not  have  been  correct  in  the 


»  Ashford  v.  Thornton,  1  Barn,  and  Aid.  405,  417,  418,  419,  420,  421,  439, 
440,  450. 
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time  she  states,  for  that  W.  met  H.  on  the  road  at 
such  a  time  as  would  render  it  absolutely  impossible 
that  he  could  have  been  in  bed  at  the  time  J.  states.^ 

In  most  cases,  the  time  when  a  person  sees,  or  hears, 
or  does  any  thing  is,  at  the  time,  quite  unnoticed  by 
him,  and  consequently  it  is  not  at  all  impressed  on 
his  mind.  In  such  a  case  it  is  not  in  his  memory, 
and  therefore  he  cannot  recollect  it.  He  may, 
nevertheless,  be  able  to  name  the  time;  and  if  he 
does,  he  will  do  it  quite  independently  of  any  im- 
pression which  the  time  made  on  him.  He  may 
arrive  at  it  by  argument;  and  in  this  way  name  the 
time  with  considerable,  or  even  perfect,  exactness. 
He  may  be  able  to  say  on  what  day  or  month,  or 
other  time,  a  particular  event  took  place,  by  know- 
ing that  it  happened  at  a  marked  time,  as  the 
anniversary  of  a  birth,  marriage,  death,  or  other 
event. 

"  Hamlet.  How  long  hast  thou  been  a  grave - 
maker. 

Clown.  Of  all  the  days  i'  the  year,  I  came  to  't 
that  day  that  our  last  king  Hamlet  overcame  For- 
tinbras. 

Hamlet,     How  long's  that  since  ? 

Clown.  Cannot  you  tell  that  ?  Every  fool  can 
tell  that:  it  was  that  very  day  that  young  Hamlet 
was  born."  ^ 

An  earthquake  made  the  nurse  in  "  Eomeo  and 
Juliet"  remember  when  Juliet  was  weaned.^ 

Part  of  an  examination  relating  to  the  time  of  a 
marriage  was  in  these  terms: 


1  Frost's  Trial  (taken  by  Gumey),  Evidence  of  Hodge,  Mary  Jones,  and 
Watts,  pp.  297,  527,  534,  722,  723,  724. 
*  Hamlet,  A.  v,  sc.  1.  '  Act  i,  sc.  3. 
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"  Q.  Can  you  fix  what  year  this  was  ? 

A.  I  believe  it  to  be  in  the  year  1744,  but  I  am 
certain  it  was  the  same  year  in  which  the  Victory 
was  at  Portsmouth, 

Q,  Do  you  recollect  what  time  of  the  year  it  was  ? 

A.  In  the  month  of  August,  I  think. 

Q.  What  is  your  reason  for  thinking  it  was  in  the 
,  month  of  August  ? 

A.  My  reason  is,  that  it  was  in  the  time  of  Maun- 
hill  fair;  and  also  that  there  were  greengages  ripe, 
which  the  lady  and  gentleman  were  both  very  fond 
of."^ 

A  written  memorandum  is  a  common  means  of  rec- 
ollection, and  to  this  end  is  often  recommended  and 
made. 

"  Lady  Macbeth.     Yet  here's  a  spot. 

Doctor.  Hark!  she  speaks:  I  will  set  down  what 
■comes  from  her,  to  satisfy  my  remembrance  the 
more  strongly."  - 

Two  great  authorities,  Gray  and  Dr.  Johnson,  offer 
most  judicious  advice  to  travellers,  to  take  notes  in 
writing  of  what  they  see,  and  not  to  trust  to  their 
^memory.  Gray,  in  a  letter  to  his  friend  Mr.  Pal- 
grave,  who  was  making  a  tour  in  Scotland,  desires 
ihim  to  send  him  some  account  of  "  the  savage,  the 
rude,  and  the  tremendous"  scenes  he  was  making 
.acquaintance  with  there;  and  adds, — "  it  will  be  the 
easier  task,  as  you  have  nothing  to  do  but  transcribe 
your  little  red  books,  if  they  are  not  rubbed  out; 
for  I  conclude  you  have  not  trusted  everything  to 
memory,  which  is  ten  times  worse  than  a  lead  pen- 
cil; half  a  word  fixed  upon  or  near  the  spot  is  worth 


1  Trial  of  Duchess  of  Kingston,  folio  p.  110. 

^  Macbeth,  A.  v,  sc  1 ;  and  Cymbeline,  A.  il,  sc.  2,  "  I  -will  write  all  down." 
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a  cart  load  of  recollection.  When  we  trust  to  the 
picture  that  objects  draw  of  themselves  on  our  mind, 
we  deceive  ourselves;  without  accurate  and  par- 
ticular observation,  it  is  but  ill-drawn  at  first,  the 
outlines  are  soon  blurred,  the  colors  every  day  grow 
fainter;  and  at  last,  when  we  would  produce  it  to 
anybody,  we  are  forced  to  supply  its  defects  with 
a  few  strokes  of  our  own  imagination.  I  suppose  I 
have  done  so  myself  before  now,  and  misled  many 
a  good  body  that  put  their  trust  in  me."  ^ 

In  Dr.  Johnson's  "  Journey  to  the  Western  Islands 
of  Scotland,"  after  speaking  of  his  measuring  a  cave 
with  a  walking  pole,  and  observing  that  no  man 
should  travel  unprovided  with  instruments  for  tak- 
ing heights  and  distances,  goes  on  to  say  : — "  There 
is  yet  another  cause  of  error  not  always  easily  sur- 
mounted, though  more  dangerous  to  the  veracity  of 
itinerary  narratives  than  imperfect  mensuration. 
An  observer,  deeply  impressed  by  any  remarkable 
spectacle,  does  not  suppose  that  the  traces  will  sooii 
vanish  from  his  mind,  and  having  commonly  no  great 
convenience  for  writing,  defers  the  description  to  a 
time  of  more  leisure,  and  better  accommodation. 
He  who  has  not  made  the  experiment,  or  who  is  not 
accustomed  to  require  rigorous  accuracy  from  him- 
self, will  scarcely  believe  how  much  a  few  hours 
take  from  certainty  of  knowledge,  and  distinctness 
of  imagery  ;  how  the  succession  of  objects  will  be 
broken,  how  separate  parts  will  be  confused,  and 
how  many  particular  features  and  discriminations 
will  be  compressed  and  conglobated  into  one  gross 
and  general  idea.  To  this  dilatory  notation  must 
be  imputed  the  false  relations  of  travellers,  where 


1  Gray's  Work's,  VoK  II,  p.  153^  ed.  1807. 
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there  is  no  imaginable  motive  to  deceive.  They 
trusted  to  memory  what  cannot  be  trusted  safely 
but  to  the  eye,  and  told  by  guess  what  a  few  hours 
before  they  had  known  with  certainty.  Thus  it 
was  that  Wheeler  and  Spen  described,  with  irrecon- 
cilable contrariety,  things  which  they  surveyed  to- 
gether, and  which  both  undoubtedly  designed  to 
show  as  they  saw  them."^ 

A  written  memorandum  is  a  transcription  of  an 
impression  on  the  mind.  The  memorandum  may  be 
a  true  transcription  of  the  impression;  but  if  the 
impression  be  not  a  true  one  of  the  fact,  as  words 
uttered  or  a  deed  done,  the  memorandum  will  not 
contain  a  true  representation  of  the  fact.  Supposing 
the  fact,  intended  to  be  recorded,  is  words  spoken 
in  the  hearing  of  the  writer;  it  is  obvious  the  words 
may  have  been  wrongly  caught  by  him,  and  there- 
fore wrongly  impressed  on  his  mind  ;  and,  if  so,  his 
memorandum  of  them  will  not  be  a  correct  represen- 
tation of  the  words.  Again,  allowing  the  impression 
to  have  been  rightly  made,  yet  owing  to  the  frail 
nature  of  memory,  it  is  probable  the  only  writing 
which  can  be  an  exact  copy  of  the  impression  is  that 
which  is  written  contemporaneously,  or  as  near  as 
possible  in  time  with  the  impression.  If  the  mem- 
orandum be  not  so  made,  it  is  likely  it  will  be  a  more 
or  less  exact  copy  of  the  impression,  in  proportion 
to  the  time  intervening  between  the  impression  and 
the  writing. 

The  memorandum  is  of  value  as  productive  of  tes- 
timony, when  it  brings  to  mind  the  fact  written 
down  ;  when,  on  the  writer's  perusal  of  it,  it  causes 
him  to  recognize  the  fact  so  vividly,  that  now  his 


1  p.  257,  ed.  Edinb.,  1798. 
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recollection  thus  aided,  he  <3an  speak  to  the  fact 
simply  from  the  original  impression  on  his  mind, 
and  quite  independently  of  the  memorandum.  Sup- 
posing the  memorandum  acknowledges  the  receipt 
of  money,  it  may  bring  to  the  mind  of  him  who 
wrote  it  the  fact  of  the  receipt  of  the  money. 

Sometimes  a  memorandum  will  fail  to  call  to  mind 
the  fact  mentioned  in  it,  and  yet  be  of  value  as  evi- 
dence; as,  taking  the  last  instance,  the  memorandum 
may  not  recall  to  the  writer's  mind  the  receipt  of 
the  money,  and  yet  make  him  feel  sure  that  he  did 
receive  it ;  seeing  his  writing,  he  says  he  has  no 
doubt  that  he  received  the  money  ;  and  his  so  say- 
ing is  evidence  of  his  receipt  of  it.  But  this  evi- 
dence is  plainly  independent  of  remembrance  of  re- 
ceiving the  money  ;  the  writer  does  not  remember 
it.i 

"  Where  a  witness,  called  to  prove  the  execution 
of  a  deed,  sees  his  signature  to  the  attestation,  and 
says  that  he  is  therefore  sure  that  he  saw  the  party 
execute  the  deed,  that  is  asuflScient  proof  of  the  exe- 
cution of  the  deed,  though  the  witness  add  that  he 
has  no  recollection  of  the  fact  of  the  execution  of  the 
deed.'" 

Great  care  is  sometimes  necessary  that  imagina- 
tion do  not  take  the  place  of  memory  and  recollec- 
tion.^ 


1  See  Maugham  r.  Hubbard,  8  Bam.  &  Or.  14. 

2  8  Bam.  &  Or.  16. 

'  ("  A  lady  was  walking  one  day  from  Penryn  to  Falmouth,  and  her  mind 
being  at  that  time,  or  recently,  occupied  by  the  subject  of  drinking-f  ountains, 
thought  she  saw  in  the  road  a  newly-erected  fountain,  and  even  distinguished 
an  inscription  upon  it,  namely, 

'  If  any  man  thirst,  let  him  come  unto  Me  and  drink.' 
Some  time  afterwards  she  mentioned  the  fact  with  pleasure  to  the  daughters 
■of  a  gentleman  who  was  supposed  to  have  erected  it.    They  expressed  their 
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"  It  is  matter  of  frequent  observation  that  persons 
dwelling  for  a  long  time  on  facts  wMcli  they  believe 
must  have  occurred,  and  trying  to  remember  whether 
they  did  so  or  not,  come  at  last  to  persuade  them- 
selves that  they  do  actually  recollect  the  occurrence 
of  circumstances  which  at  first  they  only  begin  by 
believing  must  have  happened.  What  was  originally 
the  result  of  imagination  becomes  in  time  the  result 
of  recollection  ;  and  the  judging  of  which,  and  draw- 
ing just  inferences  from  which,  is  rendered  much  more 
difficult  by  the  circumstance  that,  in  many  cases, 
persons  do  really,  by  attentive  and  careful  recollec- 
tion, recall  the  memory  of  facts  which  had  faded 
away,  and  were  not,  when  first  questioned,  present 
to  the  mind  of  the  witness.  Thus  it  is,  that  a  clue 
given  or  a  note  made  at  the  time,  frequently  recalls 
facts  which  had  passed  from  the  memory  of  the 
witness."  ^ 

The  same  learned  judge,  whose  words  have  just 
been  quoted  on  another  occasion  made  the  following 
observations  on  the  same  subject  : 

"  In  the  examination  of  the  evidence  of  witnesses, 
great  difiiculties  of  various  sorts  arise  ;  and  one  of 
the  difiiculties  and  dangers  with  which  the  court 
has  constantly  to  deal,  in  examining  the  evidence  of 


surprise  at  her  statement,  and  assured  her  that  she  must  be  quite  mistaken. 
Perplexed  with  the  contradiction  between  the  testimony  of  her  senses  and 
of  those  who  would  have  been  aware  of  the  fact  had  it  been  true,  and  feeling 
that  she  could  not  have  been  deceived  ('for  seeing  is  believing'),  she  re- 
paired to  the  spot,  and  found,  to  her  astonishment,  that  no  drinking-fountain 
was  in  existence — only  a  few  scattered  stones,  which  had  formed  the  founda- 
tion upon  which  the  suggestion  of  an  expectant  imagination  had  built  the 
super-structure.  The  subject  having  previously  occupied  her  attention, 
these  sufficed  to  form,  not  only  a  definite  erection,  but  one  inscribed  by  an 
appropriate  [motto  corresponding  to  the  leading  idea." — "Influence  of' the 
Mind  upon  the  Body,"  p.  44.) 
1  By  Sir  John  EomlUy,  M.  R.  16  Beavan,  185. 
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witnesses,  who  are  perfectly  honest,  and  give  their 
evidence  perfectly  bona  fide,  arises  from  their  turn- 
ing inference  into  recollection.  It  frequently  hap- 
pens that  a  person,  by  long  dwelling  on  a  subject, 
thinks  that  a  thing  may  have  happened,  and  he 
at  last  comes  to  believe  that  it  actually  did  occur. 
I  have,  in  various  cases,  had  occasion  to  remark  this, 
especially  in  cases  of  pedigree,  where  persons  are 
endeavoring  to  recall  conversations  about  relation- 
ship which  establish  their  title.  In  these  cases  it 
is  of  great  importance  to  distinguish  whether  either 
the  recollection  tends  to  the  benefit  of  the  witness, 
or  whether  he  is  perfectly  indifferent,  having  no 
concern  whatever  in  the  matter.  Undoubtedly,  in 
the  cases  to  which  I  have  alluded,  I  have  frequently 
found  that,  when  it  was  for  the  interest  of  the  wit- 
ness, by  dwelling  long  upon  the  subject,  he  has 
come  to  believe  that  to  have  happened  which  at  first 
he  did  not  remember  ;  that  he  has  turned  inference 
into  recollection,  and  has  at  last  given  positive  testi- 
mony, upon  which  the  court  could  place  no  reliance, 
although,  at  the  same  time,  willful  perjury  is  not 
attributable  to  the  witness.  But  then,  on  the  other 
hand,  this  peculiar  quality  of  memory  also  must  be 
borne  in  mind  (which  we  have  frequent  opportunities 
of  observing),  that  a  very  slight  and  casual  circum- 
stance sometimes  awakens  recollection  in  the  mind 
of  a  witness,  who,  before  that,  had  forgotten  every 
thing  relating  to  the  matter.  I  have  myself  seen 
this  on  various  occasions,  and  a  very  strong  instance 
is  present  to  my  mind  at  this  moment,  where  a  per- 
fectly disinterested  and  respectable  witness  was 
asked  if  he  recollected  a  particular  transaction  ;  he 
had  wholly  forgotten  it ;  but  a^  diary  having  been 
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produced  and  shown  to  him,  in  which  there  was  an 
entry  made  by  himself,  in  his  own  handwriting,  re- 
lating to  the  subject,  he  re^membered  not  only  the 
matter  itself,  but  many  of  the  surrounding  circum- 
stances, which  were  proved  to  be  indisputably  true 
by  the  evidence  of  the  other  witnesses,  and  which, 
without  the  production  of  the  book,  he  would  prob- 
ably never  have  remembered."^ 

A  person  may,  from  different  sources,  have  two 
impressions  of  what  another  has  said.  He  himself 
may  have  heard  the  words  at  the  time  they  were 
uttered;  and  he  may  have  read  a  printed  report  of 
them.  And,  in  such  a  case,  if  he  is  called  upon  to 
give  evidence  of  the  words  he  heard,  he  may  not 
know  from  which  of  the  two  sources  his  present  im- 
pression of  them  was  derived;  and  being,  therefore, 
unable  to  say  he  recollects  the  words  from  the  im- 
pression they  made  on  him  when  he  heard  them, 
it  will  not  be  in  his  power  to  prove  that  he  heard 
the  words  spoken. 

"  The  trial  proceeded  [a  trial  in  Scotland  for  sedi- 
tion, and  for  having  taken  and  administered  unlaw- 
ful oaths],  and  it  was  very  soon  established  that 
illegal  oaths  had  been  administered,  and,  in  all 
human  probability,  by  the  prisoner.  But  the  truth 
of  the  particular  charge  was  by  no  means  so  clear. 
This  depended  on  the  exact  words  used.  A  very 
slight  change  of  expression  could  easily  soften  the 
character  of  the  oath  into  mere  rashness,  or  doubt, 
or  even  innocence,  or  aggravate  into  worse  guilt  than 
that  charged Now,  when  the  prosecu- 
tor examined  the  witnesses  he  chiefly  relied  on  for 
the  precise  terms,  it  came  out  that  they  had  seen  an 

1 23  Beavan,  70,  71. 
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oath  in  the  newspapers,  which  was  said  to  have 
been  quoted  in  the  House  of  Commons,  that  this 
was  like  the  one  they  had  been  privy  to,  but  that 
they  could  not  separate  their  recollection  of  what 
they  had  seen  from  their  recollection  of  what  they 
had  heard,  so  that  they  could  not  tell  whether,  in 
giving  evidence,  they  were  doing  more  than  recit- 
ing from  the  newspaper.  On  this  the  prosecutor 
struck."  1 

When  several  persons  have  been  present  at  the 
same  occurrence  or  transaction,^  if  they  afterward, 
and  perhaps  at  different  times,  talk  among  them- 
selves about  it,  it  is  very  possible,  or  even  likely, 
that  some  of  them  may  in  time  come  to  think  they 
saw  or  heard  what  they  did  not  see  or  hear,  but 
what  others  of  them  gay  they  saw  or  heard;  and 
thus  each  one's  original  story  may  be  much  altered, 
losing  something  and  acquiring  something;  there 
being  among  the  talkers,  quite  unconsciously  to 
themselves,  and  with  perfect  honesty  and  good 
faith,  a  liberal  interchange  of  some  truths,  and,  it 
may  be,  some  fancies.* 

Many  persons  have  been  remarkable  for  a  reten- 
tive memory.  Of  the  Greeks  and  Romans,  Cicero  * 
and  Quintilian  ^  mention  several. 

Dr.  Johnson,  in  his  Life  of  Savage,  relates  of  him, 
that  "  his  apprehension  was  quick,  and  his  memory 
so   tenacious,  that  he  was  frequently  observed  to 


1  Cockbuni's  Memorials  of  his  Time,  p.  335,  ed.  ]856. 

^  (See  Robinson's  "Harmony  of  the  Gospels," — passim.) 

'  (As  to  failure  of  memory  and  conflictingtestimony  of  witnesses  attesting  a 
will,  see  Eemsen  v.  Brinkerhoft,  6  Wend.  325;  Ela  v.  Edwards,  16  Gray 
91,  99;  Hughes  v.  Hughes,  31  Ala.  519;  Pate  v.  Joe,  3  J.  J.  Marsh.  113; 
Lawyer  ».  Smith,  8  Mich.  411;  Aubiun  Seminary  v.  Calhoun,  25  N.  Y.  422.) 

*  Acad.  Qusest.  ii,  1.  '  Inst.  Or.  xi,  2. 
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know  what  he  had  learned  from  others,  in  a  short 
time,  better  than  those  by  whom  he  was  inforrtied; 
and  could  frequently  recollect  incidents,  with  all 
their  combination  of  circumstances,  which  few  would 
have  regarded  at  the  present  time,  but  which  the 
quickness  of  his  apprehension  impressed  upon  him. 
He  had  the  peculiar  felicity,  that  his  attention  never 
deserted  him;  he  was  present  to  every  object,  and 
regardful  of  the  most  trifling  occurrences."  ^ 

Mr.  Kirby,  in  his  Bridgewater  Treatise,  thus 
speaks  of  the  memory  of  the  "  lower  orders  "  : 
"  With  regard  to  the  memory,  it  is  not  wonderful 
that  a  being  who  occupies  his  time  and  intellect 
with  few  objects,  should  have  a  more  distinct  recol- 
lection of  certain  events,  than  one  whose  attention 
is  more  divided.  ^    It  may  be  observed  of  the  lower 


1  Johnson's  Works,  Vol.  Ill,  p.  364,  ed.  1787.  [The  following  anecdote  is 
told  of  Dr.  Abemethy  :  A  gentleman  dining  with  him  on  a  birthday  of  Mrs. 
Abemethy's  had  composed  a  long  copy  of  verses  on  the  occasion,  which  he 
repeated  to  the  family  circle  after  dinner.  "  Ah  ! "  said  Abemethy,  smiling, 
"that  is  a  good  joke  now,  your  pretending  to  have  written  those  verses." 
His  friend  rejoined  that,  such  as  they  were,  they  were  entirely  his  own. 
"Why,"  said  Abemethy,  "I  know  these  verses  very  well,  and  could  say 
them  by  heart,"  and  he  repeated  them  throughout  with  the  greatest  apparent 
ease.  The  once  hearing  them,  read  had  enabled  him  to  do  this. — Memoirs  of 
Abemethy,  p.  23. 

In  the  case  of  Palmer  v.  De  Witt  (.5  Abb.  Pra.  R.  N.  S.  130),  the  defend- 
ant was  charged  with  infringing  a  copyright  of  an  acting  drama;  the  defend- 
ant alleged  that  he  obtained  the  play  from  a  person  who  saw  it  acted,  and 
carried  away  in  his  memory  the  words,  dresses,  and  scenery. 

Chief  Justice  Parsons  is  said  to  have  had  an  extraordinarily  retentive 
memory  for  everything  but  the  names  of  persons.  Judge  Parker  said  of 
him :  "He  knew  every  thing  that  was  in  every  case  in  the  reports  except 
the  names." 

In  the  biographical  notice  of  David  Paul  Brown,  prefixed  to  "  The  Forum," 
an  account  is  given  of  his  defence  of  Judge  Porter  on  his  impeachment  be- 
fore the  Pennsylvania  Senate.  It  is  stated  that  the  trial  had  occupied  fourteen 
days,  and  one  hundred  and  fifteen  witnesses  had  been  examined.  Mr.  Brown 
had  taken  notes  of  the  testimony;  on  the  night  preceding  the  day  on  which 
he  was  to  sum  up,  he  retired  early  to  his  chamber,  intending  to  read  his 

2  See  page  40  supra,  and  67  infra. 


OF  MEMOET.  59 

orders  in  general,  that  their  memory,  for  the  same 
reason,  of  matters  within  their  own  sphere  of  com- 
prehension, is  often  more  clear  than  that  of  persons 
better  educated  and  informed."  i 

It  often  happens  a  thought  will  temporarily 
very  tenaciously  haunt  us.  We  would  fain  get  rid 
of  it,  but  cannot.  Such  a  remembrance  of  poor 
Barbara's  song  clung  to  Desdemona  on  the  night 
she  was  put  to  death.  ^ 

When  things  are  once  fastened  in  the  memory,  it 
may  not  be  in  our  power  ever  to  get  rid  of  them,  if 
we  would.^  Is  it  in  our  power  to  choose  what  we 
shall  remember  ?  When  Simonides,  or  some  one 
else,  offered  to  instruct  Themistocles  in  an  art  to 
improve  the  memory,  "  I  had  rather,"  replied  Them- 
istocles, "  be  taught  how  to  forget.  Things  I  am 
most  unwilling  to  remember,  these  I  have  no  power 
to  forget." 

On  this  subject,  a  letter  by  Dr.  Beattie  contains 
the  following  anecdote  :  "  One  who  was  on  board 
the  Centurion,  in  Lord  Anson's  voyage,  having  got 
some  money  in  that  expedition,  purchased  a  small 
estate  about  three  miles  from  this  town  (Aberdeen). 
I  have  had  several  conversations  with  him  on  the 
subject  of  the  voyage,  and  once  asked  him  whether 
he  had  ever  read  the  history  of  it.  He  told  me 
he  had  read  all  the  history,  except  the  descrip- 
tion of  their  sufferings  during  the  run  from  Cape 
Horn   to   Juan  Fernandez,  which  he  said  were   so 


notes  when  he  ascertained  that  they  had  been  inadvertently  carried  off  by 
his  client,  and  he  therefore,  to  prepare  for  the  summing  np,  by  an  effort  of 
memory,  during  the  night,  recalled  the  order  in  which  the  witnesses  had 
been  examined,  and  the  matter  to  which  each  had  testified.  ] 

1  Vol.  I,  p.  85,  ed.  1835. 

^  Othello,  A.  iv,  so.  ii. 

*  Cicero;  De  Fin.  ii,  32,  Acad.  Qusest.  ii,  1. 


60  or   MEMORY. 

great,  that  he  durst  not  recollect,  or  think  of 
them."  1 

It  sounds  well  in  poetry,  that  of  the  life  of -a  man 
of  three  score  years  and  ten,  there  is  no  day  he  does 
not  wish  to  remember  ;  but  in  actual  life,  the  desire 
is  probably  not  common.^ 

Illness,  or  old  age,  often  impairs,  and  sometimes 
wholly  destroys,  the  power  of  remembrance. 

One  effect  of  the  great  plague  at  Athens  during 
the  Peloponnesian  war  was  the  destruction  of  mem- 
ory ;  some  persons  forgetting  every  thing,  losing  all 
knowledge  even  of  themselves.^  And  it  is  related 
of  the  Flight  of  the  Kalmuck  Khan  and  his  people 
from  the  Russian  territories  to  the  frontiers  of  China, 
in  the  year  1771,  that  the  sufferings  of  the  Kalmucks 
during  their  march,  from  fatigue,  famine,  and 
slaughter,  were  so  intense,  that  very  many  of  them 
lost  their  memory  ;  all  records  of  their  past  life 
were  wiped  out  as  with  a  sponge — utterly  erased 
and  canceled.* 

An  injury  to  the  brain  by  a  blow  or  fall  on  the 
head  is  a  common  cause  of  a  temporary  inability  in 
the  person  who  received  it  to  give  an  account  of  the 
circumstances  under  which  it  took  place.  Dr.  Aber- 
crombie,  in  his  "  Inquiries  concerning  the  Intellect- 
ual Powers,"  mentions  the  following  instances  of 
this  kind  :  "  A  case  has  been  related  to  me  of  a  boy, 
who,  at  the  age  of  four,  received  a  fracture  of  the 
skull,  for  which  he  underwent  the  operation  of  tre- 
pan.    He  was  at  the  time  in  a  state  of  perfect  stupor, 


1  Life  of  Dr.  Beattie,  by  Forbes,  Vol.  II,  p.  36,  ed.  1806. 

2  Martial,  iv. 

8  Thucyd.  11,  49. 

'  De  Quincey's  Miscellanies,  Revolt  of  the  Tartars,  p.  175,  ed.  1854. 
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and,  after  his  recovery,  retained  no  recollection 
either  of  the  accident  or  the  operation.  At  the  age 
of  fifteen,  during  the  delirium  of  a  fever,  he  gave  his 
mother  an  account  of  the  operation,  and  the  persons 
who  were  present  at  it,  with  a  correct  description  of 
their  dress,  and  other  minute  particulars.  He  had 
never  been  observed  to  allude  to  it  before,  and  no 
means  were  known  by  which  he  could  have  acquired 
the  circumstances  which  he  mentioned."  "  Some 
years  ago  I  saw  a  boy,  who  had  fallen  from  a  wall, 
and  struck  his  head  against  a  stone  which  lay  at 
the  foot  of  it.  He  was  carried  home  in  a  state  of 
insensibility,  from  which  he  soon  recovered,  but 
without  any  recollection  of  the  accident.  He  felt 
that  his  head  was  hurt,  but  he  had  no  idea  how  he 
had  received  the  injury.  After  a  short  time  he  rec- 
ollected that  he  had  struck  his  head  against  a  stone, 
but  he  had  no  recollection  how  he  had  come  to  do 
BO.  After  another  interval  he  recollected  that  he 
had  been  on  the  top  of  a  wall,  and  had  fallen  from 
it,  and  struck  against  the  stone,  but  could  not  re- 
member where  the  wall  was.  After  some  time 
longer,  he  recovered  the  recollection  of  all  the  cir- 
cumstances." 

Dr.  Abercrombie  also  notices  the  following  case  of 
a  want  of  power  to  recollect  the  circumstances 
which  preceded  and  attended  an  accident  :  "A 
young  lady  who  was  present  at  a  late  catastrophe 
in  Scotland,  in  which  many  people  lost  their  lives 
by  the  fall  of  the  gallery  of  a  church,  escaped  with- 
out any  injury,  but  with  the  complete  loss  of  the 
recollection  of  any  of  the  circumstances  ;  and  this 
extended  not  only  to  the  accident,  but  to  every  thing 
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that  had  occurred  to  her  for  a  certain  time  before 
going  to  church."  i 

The  effect  of  old  age  on  the  memory  is,  perhaps, 
nowhere  more  strongly  depicted  than  in  Juvenal."  ^ 

Except  where  illness,  or  old  age,  or  some  other 
cause  has  impaired  the  faculty  of  memory,  ^  it  is  pos- 
sible, and  often  happens,  that  something  we  have 
seen  or  heard,  although  many  years  back  and  even 
in  childhood,  is  never  forgotten. 

"  At  the  time,  he  [Henry  Ashton]  was  too  full  of 

»  Part  III,  S.  i,  pp.  142,  146,  151,  ed.  1832. 

^  "  His  loss  of  members  is  a  heavy  curse, 

But  all  his  faculties  decayed  are  worse  ! 

His  servants'  names  he  has  forgotten  quite; 

Knows  not  his  friend,  who  supped  with  him  last  night, 

Nor  ev'n  the  children  he  begot  and  bred." — Dbyden. 

Jiw.  Sat.  X.  322. 
'  ("  The  impairment  of  the  Memory  in  Old  Age  commonly  shows  itself  in 
regard  to  new  impressions;  those  of  the  earlier  period  of  life  not  only  re- 
maining in  full  distinctness,  but  even,  it  would  seem,  increasing  in  vivid- 
ness, from  the  fact  that  the  Ego  Is  not  distracted  from  attending  to  them  by 
the  continued  influx  of  impressions  produced  by  passing  events.  The 
extraordinary  persistence  of  early  impressions,  when  the  mind  seems  almost 
to  have  ceased  to  register  new  ones,  is  in  remarkable  accordance  with  the 
law  of  Nutrition  already  referred  to.  It  is  when  the  Brain  is  growing  that 
a  definite  direction  can  be  most  strongly  and  persistently  given  to  its  struct- 
ure. Thus  the  habits  of  thought  come  to  be  formed,  and  those  nerve-tracks 
laid  down  which  (as  the  physiologist  believes)  constitute  the  mechanism  in 
accordance  with  the  demands  upon  its  activity,  so  long  as  it  is  being  called 
into  use.  Further,  during  the  entire  period  of  vigorous  manhood,  the  Brain, 
like  tha  Muscles,  may  be  taking  on  some  additional  growth,  either  as  a  whole 
or  in  special  parts ;  new  tissue  being  developed  and  kept  up  by  the  nutritive 
process,  in  accordance  with  the  modes  of  action  to  which  the  organ  is  trained. 
And  in  this  manner  a  store  of  '  impressions '  or  '  traces '  is  accumulated, 
which  may  be  brought  within'the  sphere  of  consciousness,  whenever  the 
right  suggesting-strings  are  touched.  But,  as  the  nutritive  activity  dimin- 
ishes, the  '  waste '  becomes  more  active  than  the  renovation ;  and  it  would 
seem  that  while  (to  use  a  commercial  analogy)  '  the  old-established  houses ' 
keep  their  ground,  those  later  firms  whose  basis  is  less  secure,  are  the 
first  to  crumble  away, — the  nutritive  activity,  which  yet  suflBces  to  main- 
tain the  original  structure,  not  being  capable  of  keeping  the  subsequent 
additions  to  it  in  working  order.  This  earlier  degeneration  of  taier-formed 
structures  is  a  general  fact  perfectly  familiar  to  the  Physiologist."' — Carpen- 
ter's Mental  Physiology,  p.  442.) 
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his  own  appearance,  his  sword,  his  laced  cloak,  his 
feathered  hat,  and  his  managed  horse,  to  pay  much 
regard  to  anything  else ;  but  he  afterward  remem- 
bered to  the  hour  of  his  death,  that  when  the  hand 
of  his  sister,  by  which  she  supported  herself  on  the 
pillion  behind  him,  touched  his  own,  it  felt  as  wet 
and  cold  as  sepulchral  marble."  ^ 

"  They  had  the  barbarity  to  make  us  be  in  school 
during  summer  at  7  in  the  morning.  I  once  started 
out  of  bed,  thinking  I  was  too  late,  and  got  out  of 
the  house  unquestioned.  On  reaching  the  High 
School  gate,  I  found  it  locked,  and  saw  the  yards, 
through  the  bars,  silent  and  motionless.  I  with- 
drew alarmed,  and  went  near  the  Tron  Church  to 
see  the  clock.  It  was  only  about  two  or  three. 
Not  a  creature  was  on  the  street;  not  even  watch- 
men, who  were  of  much  later  introduction.  I  came 
home  awed,  as  if  I  had  seen  a  dead  city,  and  the 
impression  of  that  hour  has  never  been  effaced."  '^ 

Things  which  took  place  in  childhood  are  often 
remembered,  while  others,  though  they  happened 
later,  are  quite  forgotten:  ^ 

"Proapero.        .        .        •        Canst  thou  remember 
A  time  before  we  came  unto  this  cell  ? 
I  do  not  think  thou  canst;  for  then  thou  wast  not 
Quite  three  years  old. 

Miranda.  Certainly,  sir,  I  can."  * 

In  old  age  a  person  not  unfrequently  mistakes 
fancy  for  reality;  he  thinks  he  has  in  his  memory 
something  that  never  was  there,  and  which  has  no 


1  Bride  of  Lammennoor. 

*  Cockbum's  Memorials  of  his  Time,  p.  8,  ed.  1856. 

'  (See  In  re  Eddy,  32  N.  J.  Eq.  701 :  a  case  involving  the  testamentary  capac- 
ity of  a  woman  eighty-three  years  of  age,  who,  though  forgetful  of  recent 
events,  stUl  retained  her  other  mental  powers. ) 

*  The  Tempest,  A.  i,  sc.  2. 
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existence,  except  in  Ms  imagination.  This  weak- 
ness attendant  on  old  age  makes  it  often  difficult  to 
ascertain  whether  an  old  person's  narrative  is  founded 
on  reality  or  on  his  fancy  only.  Boswell  had  been 
long  very  desirous  of  seeing  and  conversing  with 
Dr.  Johnson,  and  at  last  they  accidentally  met,  in 
1763,  at  the  house  of  a  Mr.  Davies.  Boswell,  in  his 
life  of  Johnson,  has  related  the  particulars  of  this 
meeting;  and  there  is  likewise  an  account  of  it  given 
by  Mr.  Murphy.  On  the  relation  of  the  latter,  Bos- 
well makes  these  remarks:  "  Mr.  Murphy,  in  his 
Essay  on  the  Life  and  Genius  of  Dr.  Johnson  (first 
published  in  1793),  has  given  an  account  of  this 
meeting  considerably  different  from  mine,  I  am  per- 
suaded without  any  consciousness  of  error.  His 
memory,  at  the  end  of  near  thirty  years,  has  un- 
doubtedly deceived  him,  and  he  supposes  himself 
to  have  been  present  at  a  scene  which  he  has  prob- 
ably heard  inaccurately  described  by  others.  In 
my  note,  tak^n  on  the  very  day,  in  which  I  am  con- 
fident I  marked  every  thing  material  that  passed, 
no  mention  is  made  of  this  gentleman;  and  I  am 
sure  that  I  should  not  have  omitted  one  so  well 
known  in  the  literary  world.  It  may  easily  be 
imagined  that  this  my  first  interview  with  Dr.  John- 
son, with  all  its  circumstances,  made  a  strong  im- 
pression on  my  mind,  and  would  be  registered  with 
peculiar  attention."  ^ 

It  has  been  supposed,  by  a  writer  in  the  Quarterly 
Eeview,  that  many  of  Lord  Eldon's  anecdotes  were 
written  in  advanced  age,  when  the  boundary,  which 


1  Life  of  Dr.  Johnson,  by  Boswell,  Vol.  II,  p.  163,  note,  ed.  1835;  and  see 
several  similar  instances  m  the  Diary  of  Henry  Crabb  Bobiuson,  and  In  the 
Autobiography  of  Lord  Brouglutuu 


OF   MEMORY.  65 

separates  memory  from  imagination,  was  broken 
down.  And  the  writer  goes  on  to  observe — "  Some 
of  them  are  known  to  be  exceedingly  inaccurate, 
and  we  have  little  doubt  that,  as  constantly  happens 
at  his  time  of  life,  he  had  confounded  things  talked 
of  with  things  done."  And  the  writer  adds  in  a 
note — "  An  instance  of  this  common  failing  is  men- 
tioned by  Boswell.  An  erroneous  account  of  his 
first  introduction  to  Johnson  was  published  by 
Arthur  Murphy,  who  asserted  that  he  witnessed  it. 
Boswell  appealed  to  his  own  strong  recollection  of 
so  memorable  an  occasion,  and  to  the  narrative  he 
entered  in  his  journal  at  the  time,  to  show  that  Mur- 
phy's account  was  quite  inaccurate,  and  that  he 
was  not  present  at  the  scene.  This  Murphy  did  not 
venture  to  contradict.  As  Boswell  suggested,  he 
had  doubtless  heard  the  circumstances  repeated,  till 
at  the  end  of  thirty  years  he  had  come  to  fancy  that 
he  was  an  actor  in  them.  His  good  faith  was 
unquestionable;  and  that  he  should  have  been  so 
deluded  is  a  memorable  example  of  the  fallibility  of 
testimony,  and  of  the  extreme  difficulty  of  arriving 
at  the  truth."! 


1  Quarterly  Eeview,  Vol.  Cin,  p. 
5 
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CHAPTER  V. 

OF  EECOGNITION. 

Recognition  may  be  of  a  thing  or  person;  and  any- 
one's recognition  of  either  must  be  based  on  his 
original  perception  of  the  object  he  saw,  the  impres- 
sion the  object  made  on  him,  and  his  retention  of 
the  impression. 

Seciioh  I. — Recognition  of  a  Thing. 
II. — Keco^tion  of  a  Person. 

SECTION  L 

EECOSNITION  OP  A  THIIIG. 

A  thing  is  sometimes  singular  or  rare;  as  either 
in  size,  shape,  or  color,  or  as  the  production  of  a 
foreign  country;  and  in  these  cases  the  singularity 
or  rarity  of  it  may  make  a  deep  impression,  and  this 
impression  retained  in  the  memory  may  render  it 
■easy  to  recognize  the  thing. 

Often  a  thing  is  not  singular  nor  rare,  but  one  of  a 
multitude  of  other  things  in  most  respects  like  it; 
as  the  manufactured  goods  of  particular  trades,  be 
they  clothing,  household  furniture,  tools  of  trade  or 
husbandry,  or  things  of  any  other  kind;  and  in 
this  case,  if  the  particular  thing  possesses  a  striking 
difference,  distinguishing  it  from  others  of  its  kind 
or  species,  as  something  wanting  or  superfluous  in 
it,  or  some  mark  purposely  made  on,  or  accidentally 
acquired  by  it,  as  a  stamp  or  stain,  that  difference 
may  be  strongly  impressed  on  the  mind,  and  being 
remembered  will  much  facilitate  the  power  to  rec- 
ognize the  particular  thing. 
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Again,  as  no  two  things  are  perfectly  alike,  there 
always  are  between  several  things  some  points  of 
difference;  in  each  will  be  found  some  peculiarity 
not  seen  in  any  of  the  others.  The  thing  itself  may 
be  very  minute,  and  its  peculiarity  extremely  so,  as 
in  the  instance  of  a  pea,  a  bead,  or  pin.  And  in  a 
thing  of  greater  size,  and  even  of  large  bulk,  its 
difference  seen  by  a  casual,  hasty,  or  careless  ob- 
server, may  make  no  impression  on  him.  He  sees 
the  thing  without  noticing  its  peculiarity,  which 
therefore  makes  no  impression  on  him.  After  leav- 
ing it  he  may  retain  some  impression  of  it,  as  a 
whole,  as  of  its  size,  shape,  or  color;  but  having 
no  impression  of  any  peculiar  quality  in  it,  he  is 
unable  to  distinguish  it  from  other  things  of  the 
same  kind,  and  consequently  cannot  recognize  it. 
A  familiar  example  of  such  a  thing  is  the  coin  in 
circulation. 

"  They  were  all  alike  one  another,  as  half-penee  are."  ' 

But  small,  even  nice,  points  of  difference,  distin- 
guishing one  thing  from  others  of  the  same  kind, 
may  merely  by  the  frequent  sight  of  them,  and 
without  any  special  attention  to  them,  make  an  im- 
pression on  the  mind.  They  are  component  parts 
of  the  thing,  and  go  to  make  up  the  whole,  of  which 
the  mind  receives  an  impression.  In  these  cases, 
the  impression  is  of  the  general  appearance  of  the 
thing.*    This  sort  of  impression  is  exceedingly  com* 


*  As  You  Like  It,  A.  iii,  sc.  2. 

2  ("  Moreover,  if  not  only  a  single  individual,  but  several  persons,  should  be 
'  possessed '  by  one  and  the  same  idea  or  feeling,  the  njisinterpretation  may 
be  made  by  all  of  them;  and  in  such  a  case  the  eoncnirence  of  their  testi- 
mony does  not  add  the  least  strength  to  it.  Of  this  we  have  a  good  example 
ia  the  following  occurrence,  cited  by  D(r.  Tuke  as  showing  the  influence  of  a 
'dominant  idea'  in  falsifying  the  perceptions  of  a  number  of  persons  at 
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mon;  a  workman  has  it  of  his  tools,  and  most  people 
have  it  of  their  dress  and  other  things  they  are 
frequently  seeing,  handling,  or  using.  It  occurs 
every  day,  that  by  remembrance  of  their  general 
appearance,  a  carpenter,  mason,  or  other  workman 
recognizes  his  tools;  and  dress  or  other  property  is 
known  again  by  its  owner. 

Like  other  things,  handwriting  may  be  recognized. 
A  person  recognizes  a  letter  which  he  himself  has 
written,  or  another  person's  letter  which  he  has 
before  seen.  And  then  he  does  it  from  his  previous 
impression  of  the  very  writing  recognized.  And 
not  only  the  very  same,  or  identical  writing,  but 
also  a  person's  manner  or  style  of  writing  may  be 
recognized.  Almost  everybody's  usual  handwrit- 
ing possesses  a  peculiarity  in  it,  and  distinguishing 
it  from  other  people's  writing.  The  peculiarity 
may  be  extremely  nice,  and  scarcely  discernible,  but 
still  it  is  there,  and  capable  of  being  detected.  And 
not  only  tlie  writer  himself,  as  A.,  but  another  per- 
son, B.,  accustomed  to  see  it,  may  have  in  his  mind 
an  impression  of  the  writer's  usual  writing  and  its 
peculiarity;  in  other  words,  his  manner  or  style  of 
writing.  And  if  a  letter  or  other  paper  written  by 
A.  is  presented  to  B.,  who  has  not  before  seen  it,  to 


once: — 'During  the  conflagration  at  tlie  Crystal  Palace  in  the  winter  of  1866- 
7,  when  the  animals  were  destroyed  by  the  fire,  it  was  supposed  that  the 
chimpanzee  had  succeeded  in  escaping  from  his  cage.  Attracted  to  the  roof, 
with  this  expectation  in  full  force,  men  saw  the  unhappy  animal  holding  on 
to  it,  and  writhing  in  agony  to  get  astride  one  of  the  iron  ribs.  It  need  not 
be  said  that  its  struggles  were  watched  by  those  below  with  breathless  sus- 
pense, and,  as  the  newspapers  informed  us,  'with  sickening  dread.'  But 
there  was  no  animal  whatever  there  ;  and  all  this  feeling  was  thrown  away 
upon  a  tattered  piece  of  blind,  so  torn  as  to  resemble,  to  the  eye  of  fancy,  the 
body,  arms,  and  legs  of  an  ape  1" — Influence  of  the  Mind  upon  the  Body, 
p.  44.) 
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prove  it  to  be  in  the  handwriting  of  A.,  the  impres- 
sion which  B.  has  of  A.'s  usual  writing,  and  its 
peculiar  character  may  enable  him,  not  to  recognize 
the  very  same  or  identical  writing,  but  to  recognize 
the  style  of  A.'s  writing,  and  express  his  belief  that 
it  is  the  writing  of  A,  In  this  case,  it  is  comparison 
and  judgment  which  enables  B.  to  give  the  evidence 
required.  He  compares  the  style  of  the  writing  in 
question  with  the  impression  he  has  before  received 
into  his  mind  of  A.'s  style  of  writing,  and  on  that 
comparison  he  can  come  to  the  conclusion  and 
belief  that  the  writing  in  question  is  m  the  hand- 
writing of  A.^ 

"  Gloster.  You  know  the  character  to  be  your 
brother's  ? 

Edmund.  If  the  matter  were  good,  my  lord,  I 
durst  swear  it  were  his;  but,  in  respect  of  that  I 
would  fain  think  it  were  not. 

Gloster.     It  is  his. 

Edmund.    It  is  his  hand,  my  lord."  ' 

"  Hours  and  hours  and  hours  have  I  spent  in  en- 
deavors, altogether  fruitless,  to  trace  the  writer  of 
the  letter  that  I  send,  by  a  minute  examination  of 
the  character,  and  never  did  it  strike  me  till  this 
moment  that  your  father  wrote  it.  In  the  style  I 
discover  him,  in  the  scoring  of  the  emphatical 
words — his  never-failing  practice — in  the  formation 
of  many  of  the  letters,  and  in  the  adieu  !  at  the  bot- 
tom so  plainly,  that  I  could  hardly  be  more  con- 
vinced had  I  seen  him  write  it."  ^ 


1  (Upon  evidence  to  prove  handwriting  of  witnesses  attesting  a  will,  see 
Chase  v.  Kittredge,  14  Allen  49;  Ela  v.  Edwards,  16  Gray  91;  Nickersou 
V.  Buck,  12  Gush.  344  ;  In  re  Lee,  4  Jur.  N.  S.  790,  cited  in  Beach  on 
Wills,  §  39.) 

2  King  Lear,  A.  i,  se.  2. 

»  Cowper's  Works  (Letters),  Vol.  V,  p.  217,  ed.  1836. 
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One  way  to  obtain  a  knowledge  of  a  person's 
style  of  handwriting  is  to  see  him  write,  to  look 
over  him  while  he  is  writing,  and  observe  the  man- 
ner in  which  he  forms  his  letters.  But  this  obser- 
vation of  writing  is  very  rarely  made.  Commonly 
you  see  a  man  in  the  act  of  writing,  but  you  do  not 
observe  the  manner  in  which  he  forms  his  letters  ; 
and  if  evidence  of  handwriting  depended  on  such 
observation,  it  could  very  seldom  be  given.  But 
writing  can  be  suflBciently  well  known  in  other 
ways  ;  as,  for  instance,  if  you  have  received  numer- 
ous letters  from  a  person,  and  you  have  sufficient 
reason  to  believe  he  himself  wrote  them.  This 
reason  and  belief  are  essential,  because  one  person 
may,  and  often  does,  write  letters  for  another. 

A  person  who  comes  to  recognize  another's  hand- 
writing is  obviously  very  liable  to  fall  into  error. 
One,  and  an  abundant  source  of  mistake  is,  that 
many  persons  write  very  ihuch  alike  ;  so  much  so, 
that  it  is  often  difficult  to  distinguish  one  person's 
hand  from  that  of  another.^ 


1  [One  among  the  many  instances  that  might  he  cited  in  corrohoration  of 
the  text  was  what  occurred  in  the  course  of  the  investigation  of  the  charge 
of  forgery  against  John  W.  Hunter,  in  New  York.  Mr.  Hunter  was  em- 
ployed in  the  sub-treasury,  and  Mr.  Cisco,  the  head  of  the  departnjent,  was 
examined  as  a  witness,  and  swore  positively  that  no  person  could  imitate 
Mr.  Hunter's  handwriting  so  as  to  deceive  him  (Cisco),  and  that  he  (Cisco) 
could  not  he  imposed  upon  in  regard  to  writing  with  which  he  was  familiar. 
When  he  had  committed  himself  beyond  all  reservation  to  this  positive  opin- 
ion, he  was  presented  by  ex- Judge  Pierrepont,  the  counsel  for  Mr.  Hunter, 
with  a  slip  of  paper  with  writing  on  it,  and  was  asked  if  that  was  his  own 
handwriting.  He  replied  that  it  was.  His  attention  was  called  to  the  fact 
that  it  was  somewhat  blurred,  but  he  said  that  made  no  difference;  he  recog- 
nized it  perfectly;  it  was  his  own.  The  counsel  then  informed  the  court 
that  the  paper  was  written  by  Mr.  Levi,  a  clerk  of  Mr.  Low,  in  the  presence 
Qf  several  eminent  witnesses  who  had  attached  their  mark  to  it  so  as  to  be  able 
to  identify  it,  and  that  Mr.  Cisco  had  thus  unwittingly  testified  to  another 
man's  handwriting  as  his  own  !  If  he  could  be  so  easily  deceived  in  his  own 
handwriting,  how  much  more  likely  was  he  to  be  mistaken  in  that  of  another 
man?] 
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The  circumstance,  beside,  that  few  persons  con^ 
stantly  keep  the  very  same  character  of  their  hand- 
writing, ia  another  fruitful  source  of  mistake.  A 
usual  style  of  signature,  or  other  writing  is  fre- 
quently much  altered  by  hurry  in  writing,  temporary 
nervousness,  or  unsteadiness  of  the  hand,  or  even 
by  the  kind  of  pen  used,  quill  or  steel,  or  the  badness 
of  a  pen.  And  it  is  common  that  a  person  writes 
different  hands  at  different  periods  of  his  life.  This 
may  be  the  effect,  not  only  of  increase  in  age,  but 
of  a  habit  contracted  from  time  to  time  of  writing 
larger  or  smaller,  of  forming  letters  after  a  different 
fashion,  or  of  using  abbreviated  words,  or  words 
differently  abbreviated. 

Handwriting  is  very  frequently  mistaken,  either 
from  accidental  similarity  of  style,  or  designed  imi- 
tation.i 

"  No  observer  of  passing  events  or  reader  of 'news- 
papers, during  the  early  part  of  the  present  [nine- 
teenth] century,  will  require  to  be  told  the  history 
of  the  ex-judge  Robert  Johnson,  the  subject  of  pro- 
secution for  a  seditious  libel,  under  the  strange  cir- 
cumstances of  his  holding  at  the  time  a  seat  upon 
the  bench,  and  of  there  being  absolutely  no  evidence 
of  his  authorship,  beyond  a  sort  of  general  convic- 
tion that  he  was  a  likely  person  to  do  an  act  of  the 
kind;  The  article  alleged  to  be  libellous  was  an 
attack  upon  Lord  Hardwicke,  in  his  -capacity  of 
Lord  Lieutenant  of  Ireland.  It  was  published  in 
Cobbett's  Register,  under  the  signature  of  Juverna, 
and  was,  in  fact,  composed  by  the  judge.  Never- 
theless, the  manuscript,  although  sworn  by  a  Crown- 


1  See  Twelfth  Night,  A.  v. 
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witness  to  be  in  Mr.  Johnson's  handwriting  was 
actually  written  by  his  daughter.  This  circumstance 
he  might  have  proved  ;  but  as  he  could  not  do  so 
without  compromising  his  amanuensis,  the  jury  were 
obliged  to  return  a  verdict  of  guilty,"  ^ 

A  singular  circumstance  relating  to  handwriting 
happened  to  Lord  Eldon.  It  is  thus  mentioned  by 
himself: — "  A  deed  produced  on  a  trial  in  "West- 
minster Hall,  was  stated  to  have  been  executed 
under  circumstances  throwing  a  good  deal  of  blot 
upon  the  persons  who  had  obtained  it.  The  solicitor, 
who  was  a  very  respectable  man,  said  he  felt  satis- 
faction that  there  were  respectable  witnesses.  One 
was  the  town-clerk  of  Newcastle,  and  I  was  the 
other.  I  could  undertake  to  a  certainty  that  the 
signature  was  not  mine,  having  never  attested  a 
deed  in  my  life.  He  looked  back  to  my  pleadings, 
and  was  sure  it  was  my  signature ;  and,  if  I  had 
been  dead,  would  have  sworn  to  it  conscien- 
tiously."" 

One  person's  knowledge  of  the  handwriting  of 
another  may  be  confined  to  his  general  style  of 
writing,  and  may  not  extend  to  his  signature,  A 
signature  may,  and  very  often  does,  possess  a  great 
peculiarity ;  it  may  be  in  the  form  of  the  letters,  or 
in  some  flourish,  which  does  not  attend  the  writer's 
general  style  of  writing.  The  peculiarity  is  made 
use  of  by  some  persons  from  mere  whim  or  caprice, 
by  others  from  a  desire  to  conceal  the  writer's  usual 
style,  or  to  make  his  signature  diflScult  to  be  imi- 
tated. Although,  therefore,  a  person  can  recognize 
another's  general  style,  it  may  not  follow  that  he 


1  Lord  Cloncurry's  Recollections  of  his  Life  and  Times,  p.  305. 
s  8  Vesey,  476. 
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can  recognize  his  style  of  signature  ;  this  he  may 
never  have  seen. 

On  the  other  hand,  a  person  may  be  competent  to 
recognize  another's  style  of  signature,  although  quite 
unable  to  recognize  his  general  Style  of  writing  ;  for 
of  his  style,  beyond  his  signature,  he  may  be  quite 
ignorant ;  and  the  one  may  be  very  different  from 
the  other. 

It  is  often  the  habit  of  a  person  to  sign  his  name 
in  his  ordinary  style  of  writing,  making  in  his  signa- 
ture no  difference  in  the  shape  of  his  letters,  or  other- 
wise ;  and  yet  in  this  case,  one  not  acquainted  with 
the  other's  style  of  writing,  except  in  his  signature, 
cannot  recognize  his  style  in  any  other  writing,  as  in 
the  body  of  a  letter,  unless  he  assume  or  it  be  con- 
ceded that  the  style  in  his  signature  is  the  style  of 
his  usual  writing  ;  since  his  style  of  signature  may 
very  much  differ  from  that  of  his  usual  writing. 
And  supposing  that  assumption  or  concession  to  be 
made,  it  is  obvious  that  one  signature,  or  a  hundred 
signatures,  may  lead  to  mistake,  since  the  number 
of  small  letters  in  the  name  will  be  few,  and  that  of 
capital  letters  still  fewer,  compared  with  the  whole 
number  of  letters  in  the  alphabet  ;  and  a  strong 
probability,,  therefore,  is  that  many  letters  will  be 
found  in  the  body  of  the  writing  which  are  not  used 
in  the  signature  to  it ;  and  of  the  writer's  style  in 
forming  these  many  other  letters  the  witness  has 
no  knowledge. 

But,  on  the  contrary,  if  one  is  acquainted  with 
the  style  of  another's  writing,  except  his  signature, 
which  he  has  never  seen;  if  that  style  be  in  the  sig- 
nature, he  can  as  well  recognize  it  in  the  signature 
as  he  can  in  any  other  words  composed  of  the  same 
letters. 
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It  is  probably  more  often  required  to  recognize  a 
style  of  signature  than  that  of  any  other  -writing. 
In  a  great  variety  of  transactions,  the  body  of  a 
paper  is  written  by  one  person,  and  the  signature  to 
it  by  another;  as  letters  on  commercial  and  other 
business,  bills  of  exchange,  promissory  notes,  con- 
tracts, deeds,  wills. 

The  impression  which  one  person  has  in  his  mind 
of  another's  style  of  signature  may  have  been  made 
by  his  seeing  many  of  his  signatures,  or  even  one 
only.  And  the  impression  made  by  the  one  alone 
may,  for  the  purpose  of  proving  the  person's  signa- 
ture, be  as  valuable,  be  entitled  to  as  much  weight, 
as  if  the  impression  were  the  result  of  seeing  many 
of  his  signatures.  Circumstances  may  have  caused 
the  impression  of  the  style  of  the  single  signature 
to  be  very  deeply  and  firmly  fixed.  Yet  in  ordi- 
nary cases  the  value  of  the  evidence  of  a  person's 
style  of  signature  will  probably  be  determined  by 
the  number  of  his  signatures  which  the  witness  has 
seen. 

In  the  above  observations  on  recognition  of  a 
style  of  writing,  it  is  supposed  that  the  impression 
of  the  style  was  purely  an  incidental  and  unmedi- 
tated consequence  of  seeing  the  writing;  this  conse- 
quence happening  of  itself,  without  any  study  of,  or 
looking  at,  the  writing,  with  the  design  of  gaining 
an  impression  of  the  style,  and  much  less  for  the 
purpose  of  recognizing  the  same  style  in  other  writ- 
ing, intended  to  be  submitte'dto  comparison  with  it. 
But  cases  may  arise  where  a  style  is  inspected  and 
studied  with  the  very  design  of  gaining  an  impres- 
sion of  it,  and  of  afterward  comparing  that  impres- 
sion with  the  style  of  other  writing.     Now,  in  these 
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cases,  because  the  impression  is  acquired  after  a 
different  manner,  through  a  different  process,  through 
study  and  design,  instead  of  being  purely  an  inci- 
dental and  unmeditated  consequence  of  seeing  the 
writing,  the  two  impressions,  made  in  the  one  way 
and  in  the  other,  may  not  be  equally  true  and  faith- 
ful. But  who  can  determine,  or  how  can  it  be  de- 
termined, whether  they  are,  or  are  not,  equally  true 
and  faithful  ?  When  an  impression  is  taken  de- 
signedly with  the  view  to  comparison,  it  will  be 
most  satisfactory  that  the  impression  be  taken  by  a 
person  skilled  in  detecting  a  style  in  handwriting, 
and  taking  an  impression  of  it,  by  an  "  expert,"  as 
he  is  called;  but  even  with  this  precaution,  the 
result  of  the  subsequent  comparison  may  be  wrong; 
and,  allowing  it  may  be  right,  a  difference  of  opinion 
has  been  expressed  on  the  propriety  of  admitting, 
in  evidence  of  handwriting,  a  comparison  with  it  of 
an  impression  taken,  although  by  an  expert,  for  the 
very  purpose  of  using  the  comparison  in  evidence.^ 

SECTION  n. 

EECOGNITION  OF  A  PEBSON. 

With  regard  to  person,  when  the  person  of  one  is 
distinguished  from  that  of  others  by  something  at- 
tracting particular  notice,  as  stature,  feature,  some 
defect,  deformity,  blemish,  or  other  thing,  ^  natural 


1  Doe  dem.  Mudd  b.  Suckermore,  5  Adol.  and  Ellis,  703. 
"  {Ursula. — I  know  you  well  enough;  you  are  Slgnor  Antonio. 
Antonio. — At  a  word,  I  am  not. 
Ursula. — I  know  you  by  the  waggle  of  your  head. 
Antonio. — To  te.U  you  true,  I  counterfeit  him. 

Ursula. — You  could  never  do  him  so  ill-well,  unless  you  were  the  very 
man.    Here's  his  dry  hand  up  and  down:  you  are  he,  you  are  he. 
Antonio. — At  a  word,  I  am  not. 
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or  accidental,  this  seen  by  any  one,  whetlier  fre- 
quently or  not,  and  in  some  cases  even  once  only, 
may  make  such  an  impression-  on  him  as  will  enable 
him  long  after  to  remember  it,  and  through  that  re- 
membrance to  recognize  the  person. 

"  Prepared  as  he  was  to  see  an  inauspicious  and 
ill-looking  person,  the  ugliness  of  Anthony  Foster 
considerably  exceeded  what  Tressilianhad  anticipated. 
He  was  of  middle  stature,  built  strongly,  but  so 
clumsily  as  to  "border  on  deformity,  and  to  give  all 
his  motions  the  ungainly  awkwardness  of  a  left-leg- 
ged and  left-handed  man.  .  .  .  His  keen  dark 
eyes  were  deep  set  beneath  broad  and  shaggy  eye- 
brows. .  .  .  The  features,  which  corresponded 
with  these  eyes  and  this  form,  were  irregular,  and 
marked  so  as  to  be  indelibly  fixed  on  the  mind  of  him 
who  had  once  seen  them."  ^ 

It  is  by  the  face  that  persons  are  chiefly  known  ; 
and  no  two  faces  are  perfectly  alike.  Between  them 
there  are  always  some  points  of  difference  ;  and  the 
points  of  difference  in  any  face,  combined  with  its 
form,  features,  and  complexion,  make  up  a  whole 
which  constitutes  the  expression  or  countenance  of 
the  face.  Generally,  the  face  of  our  most  intimate 
friend,  whom  we  see  perhaps  daily,  is  known  to  us 
more  by  its  countenance  than  by  the  features  and 
other  peculiarities  which  make  up  the  countenance. 
And  we  may  have  a  perfect  impression  and  remem- 
brance of  the  countenance,  although  we  may  be  un- 
able to  describe,  with  any  degree  of  exactness,  the 
features  and  peculiarities  which  form  it. 

Ursula. — Come,  come;  do  you  think  I  do  not  know  you  by  your  excellent 
wit  ?    Can  virtue  hide  itself  ?    Go  to,  mum,  you  are  he  :  graces  will  appear, 
and  there's  an  end. — Much  Ado  About  Nothing,  Act  II.  Scene  1.) 
1  Kenilworth  ch.  ill :  and  see  Cymbeline,  A.  v,  S.  5. 
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Every  face  has  its  customary  countenance,  that 
which  it  usually  wears  ;  and  this  may  last  without 
any  observable  change  for  some  time  :  it  may  so  con- 
tinue for  a  period  in  infancy,  boyhood,  manhood,  or 
old  age.  Yet,  by  imperceptible  degrees,  the  face 
and  countenance  are  constantly,  throughout  their  ex- 
istence, undergoing  an  alteration  ;  and  at  each  suc- 
cessive arrival  at  boyhood,  manhood,  and'  old  age,  it 
is  found  that  a  change,  and  a  great  one,  has  in  the 
intervening  time  been  made  in  the  face  and  counte- 
nance. So  that  when  we  have  known  an  elderly 
person  from  his  childhood,  we  have  known  him 
with  different  faces  and  countenances. 

A  countenance  is  liable  to  temporary  alteration  ; 
and  it  may  be  said  that  every  face,  occasionally  and 
in  transition,  wears  a  different  countenance  :  some 
passion,  as  joy,  grief,  anger,  fear,  will  produce  an 
instantaneous,  and  often  great,  alteration  in  its 
appearance. 

A  temporary  change  may  also  be  artificially  caused.^ 
The  wearing  or  loss  of  moustaches  or  whiskers  may 
have  this  effect.  So  may  the  temporary  wearing  on 
the  head  false  hair  or  a  wig.  This  we  learn  from  the 
Vicar  of  "Wakefield  and  his  respectable  acquaint- 
ance, Mr.  Jenkinson  :  "  I  could  not,"  says  the  Vicar, 
"  avoid  being  surprised  at  the  present  youthful 
change  in  his  aspect ;  for,  at  the  time  I  had  seen  him 
before,  he  appeared  at  least  sixty.  '  Sir,'  answered 
he,  '  you  are  little  acquainted  with  the  world  ;  I  had 
at  that  time  false  hair,  and  have  learned  the  art  of 

1  {Don  Pedro. — Hath  any  man  seen  Mm  at  the  barber's  ? 

Claudia. — !N'o,  but  the  barber's  man  hath  been  seen  with  him,  and  the  old 
ornament  of  his  cheek  hath  already  stuffed  teiinis-balls. 

Leonato. — Indeed,  he  looks  younger  than  he  did,  by  the  loss  of  a  beard. — 
Much  Ado  About  Nothing,  Act  III.  Scene  2.) 
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counterfeiting  every  age  from  seventeen  to  seven- 
ty.'"^ 

A  lasting  alteration  of  countenance  may  be  occa- 
sioned by  an  accident  disfiguring  the  face,  causing 
an  injury  to  an  eye,  th.o  nose,  or  other  feature. 

Long  continued  mental  distress,  or  bodily  sick- 
ness, or  hardships,  will  make  sad  inroads  on  a  face  : 
quite  despioiling  it  of  the  countenance  it  possessed 
before  misfortune  arrived.^ 

A  sure  innovator  on  a  countenance  is  Time.  Time 
alters  the  form  of  features,  imparts  wrinkles,  changes 
the  complexion,  whitens  and  destroys  hair.^ 

"It  costs  me  not  much  difficulty  to  suppose  that 
my  friends  who  were  already  grown  old  when  I  saw 
them  last  are  old  still  ;  but  it  costs  me  a  good  deal 
sometimes  to  think  of  those  who  were  at  that  time 
young  as  being  older  than  they  were.  Not  having 
been  an  eye-witness  to  the  change  that  time  has 
made  in  them,  and  my  former  idea  of  them  not  being 
corrected  by  observation  it  remains  the  same  ;  my 
memory  presents  me  with  this  image  unimpaired  ; 
and  while  it  retains  the  resemblance  of  what  they 
were,  forgets  that  by  this  time  the  picture  may  have 
lost  much  of  its  likeness,  through  the  alteration 
that  succeeding  years  have  made  in  the  original,"  * 

If  two  persons,  each  between  sixty  and  seventy 
years  of  age,  were,  forty  years  ago,  almost  daily 
together  and  intimate  Mends  ;  but  during  those 
forty  years  have  never  met,  and  at  the  end  of  that 
time  they  happened  to  meet,  a  great  probability  is 


1  Vicar  of  Wakefield,  ch.  xxv. 
'  See  Rogers'  Human  Life;  -and  Mannion,  canto  1. 
"  Ovid,  Pont.  lib.  i,  el.  4;  and  Bryant's  Poems  (The  Pdvulet),  p.  51,  Engl, 
ed.  1850. 

Cowper's  Works  (Letters),  Vol.  IV.,  p.  41.  ed.  1836. 
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they  will  not  at  all  recognize  each  other  ;  and  if 
each  is  convinced  of  the  other's  identity,  it  will  not 
be  by  their  sight,  but  by  their  conversation,  bring- 
ing to  each  other's  mind  events  or  circumstances 
which  took  place  antecedent  to  the  forty  years,  and 
of  which  each  has  a  remembrance. 

When  Ulysses  returned  to  Penelope,  after  an 
absence  of  twenty  years,  she  did  not  recognize  him; 
she  remembered  him  only  as  he  was  when  he  left 
her.  And  when  at  length  she  was  convinced  he  was 
her  husband,  it  was  only  by  his  conversation — ^by  a 
fact  he  told  her  of — one  that  took  place  before  he 
went  away.^ 

It  may  happen  that  a  person  has  not  taken  a  cor- 
rect impression  of  another's  countenance.  If  it  was 
seen  for  an  instant  only,  although  by  day,  or  was 
seen  at  night  or  in  twilight,  or  afar  off,  or  was  seen 
as  one  in  a  mass  or  throng,  or  by  a  person  of 
short  or  otherwise  defective  sight,  or  by  one  intoxi- 
cated or  affrighted  ;  either  of  these  circumstances — 
the  instant  of  time,  the  darkness,  the  distance,  the 
crowd,  the  defective  sight,  the  intoxication,  the  ter- 
ror— may  cause  the  impression  to  be  defective,  and 
consequently  disable  the  person  having  that  incor- 
rect impression  from  identifying  through  it  the  true 
countenance. 

But  assuming  that  one  has  taken  a  correct  im- 
pression of  the  countenance  of  another,  the  former 
may  identify  the  latter  by  his  countenance.    Yet 


1  "  The  proof  consisted  in  this — ^that  the  hed,  being  attached  to  the  stump 
of  an  olive  tree  still  rooted,  was  immovable;  suid  Ulysses,  having  made  it 
himself,  no  person  present,  he  must  needs  be  apprised  of  the  impossibility 
of  her  orders,  if  he  were  indeed  Ulysses;  accordingly,  this  demonstration 
of  his  identity  satisfies  all  her  scruples."  — Cgwpbb.  And  see  Cowper's 
Homer's  Odyssey,  Bk.  xxiii. 
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his  power  to  do  this  will  depend  on  other  circum- 
stances, and  especially,  and  in  all  cases,  on.  these 
two :  one,  that  the  countenance  remains  the  same, 
or  nearly  the  same  as  it  was  when  the  impression 
was  taken  ;  and  the  other,  that  the  impression  which 
was  taken  is  retained. 

And  supposing  the  impression  taken  of  a  counte- 
nance was  correct,  yet  the  power  to  recognize  and 
identify  it  may  be  affected  by  circumstances  occur- 
ring at  the  time  of  exercising  the  power.  For  obsta- 
cles, similar  to  those  which  may  originally  stand  in 
the  way  of  taking  a  correct  impression,  may  hinder 
the  recognition  of  a  countenance,  in  cases  where  it 
was  originally  correctly  taken  ;  as  darkness,  dis- 
tance, a  crowd,  defective  sight,  intoxication,  terror. 
These,  or  other,  obstacles  may  wholly  destroy  the 
power  of  recognition  of  a  countenance,  and  conse- 
quently the  ability  to  identify  it. 

A  person  may  see  a  countenance  which  it  is  in 
his  power  to  recognize,  and  yet  he  may  pass  it  over 
without  noticing  it,  unless  his  attention  be  particu- 
larly directed  to  it. 

"  Some,  however,  demanded  of  the  postillion  how 
he  had  not  recognized  Bertram  when  he  saw  him 
some  time  before  at  Kippletringan  ?  To  which  he 
gave  the  very  natural  answer  :  "  Hout,  what  was  I 
thinking  about  Bllangowan  then  ?  It  was  the  cry 
that  was  rising  e'en  now  that  the  young  laird  was 
found,  that  put  me  on  finding  out  the  likeness. 
There  was  nae  missing  it  ance  ane  was  set  to  look 
for 't."'i 

The  impression  taken  once  or  twice  only  of  a  per- 
son's voice,  gait,  or  carriage,  may  sometimes  be  but 

1  Gruy  Mannering. 
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of  little  value  for  the  purpose  of  identifying  him. 
The  voice  may  not  have  been  in  its  proper  and  usual 
tone,  but  in  one  accidental,  arising  from  some  pas- 
sion, as  fear  or  anger;  or  from  bodily  ailment,  as  a 
cold,  or  in  a  tone  in  imitation  of  another's  voice, 
or  otherwise  disguising  its  own  proper  and  usual 
tone.  So  the  gait  or  carriage  may  not  have  been 
the  person's  usual  gait  or  carriage,  but  one  caused 
by  temporary  lameness,  or  other  bodily  indisposi- 
tion, or  assumed  for  the  very  purpose  of  disguise. 

When  persons  have  been  in  the  habit  of  seeing 
another  very  often,  they  may  be  able  to  recognize 
him,  although  in  disguise,  and  even  under  circum- 
stances of  sudden  noise  and  confusion,  striking  ter- 
ror into  their  minds. 

Rush,  the  murderer  of  Mr.  Jermy  and  his  son,  had 
a  particular  way  of  carrying  his  shoulders,  and  he 
used  to  keep  his  head  a  little  on  one  side.  From 
these  peculiarities,  and  his  height,  size,  and  gait,  he 
with  his  face  covered,  and  otherwise  in  disguise,  was 
at  the  time  of  the  murders  in  Stanfield  Hall,  recog- 
nized by  four  persons,  in  the  midst  of  repeated  dis- 
charges of  fire-arms,  and  the  shrieks,  wounds,  and 
death  thereby  occasioned.^ 

There  is  sometimes  a  mutual  recognition  of  the 
person  between  two,  although  one  of  them  is  in  dis- 
guise.^ 

A  letter  in  a  number  of  the  Spectator  contains  the 
following  very  remarkable  instance  of  the  recognition 
of  a  schoolfellow  : 

"Every  one  who  is  acquainted  with  Westminster 
School,  knows  that  there  is  a  curtain  which  used  to 


1  The  (London)  Times,  March  30,  and  April  5,  1849. 
^  See  Cowper's  Eetirement. 
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be  drawn  across  the  room,  to  separate  the  upper 
school  from  the  lower.  A  youth  happened,  by  some 
mischance  to  tear  the  above-mentioned  curtain.  The 
severity  of  the  master  was  too  well  known  for  the 
criminal  to  expect  any  pardon  for  such  a  fault ;  so 
that  the  boy,  who  was  of  a  meek  temper,  was  terrified 
to  death  at  the  thoughts  of  his  appearance  ;  when 
his  friend,  who  sat  next  to  him,  bade  him  be  of  good 
cheer,  for  that  he  would  take  the  fault  on  himself. 
He  kept  his  word  accordingly.  As  soon  as  they 
were  grown  up  to  be  men,  the  Civil  War  broke  out, 
in  which  our  two  friends  took  the  opposite  sides  ; 
lOne  of  them  followed  the  Parliament,  the  other  the 
Hoyal  party.  As  their  tempers  were  different,  the 
youth,  who  had  torn  the  curtain,  endeavored  to  raise 
Mmself  on  the  civil  list;  and  the  other,  who  had 
iborne  the  blame  of  it,  on  the  military.  The  first 
;sueeeeded  so  well,  that  he  was  in  a  short  time  made 
;a  judge  under  the  Protector.  The  other  was  engaged 
in  the  unhappy  enterprise  of  Penruddock  and  Grove 
in  the  West.  I  suppose,  sir,  I  need  not  acquaint 
you  with  the  event  of  that  undertaking.  Every  one 
knows  that  the  Royal  party  was  routed,  and  all 
the  "heads  of  them,  among  whom  was  the  curtain 
champion,  imprisoned  at  Exeter.  It  happened  to 
be  his  friend's  lot  at  that  time  to  go  the  Western 
circuit.  The  trial  of  the  rebels,  as  they  were  then 
called,  was  very  short,  and  nothing  now  remained 
but  to  pass  sentence  on  them;  when  the  judge  hear- 
ing the  name  of  his  old  friend,  and  observing  his 
iace  more  attentively,  which  he  had  not  seen  for 
many  years,  asked  him  if  he  was  not  formerly  a 
Westminster  scholar.  By  the  answer  he  was  soon 
tconvinced  that  it  was  his  former  generous  friend; 
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and  without  saying  anything  more  at  that  time,  made 
the  best  of  his  way  to  London,  where,  employing  all 
his  power  and  interest  with  the  Protector,  he  saved 
his  friend  from  the  fate  of  his  unhappy  associ- 
ates." 1 

The  countenances  of  two  persons  will  be  much 
alike  when  their  faces  possess  similar  features  and 
peculiarities,  because  countenance  is  the  effect  of 
features  and  peculiarities.  Several  persons  may 
think  the  countenances  alike  ;  and,  if  they  do,  it 
will  be  because  each  has  a  similar  impression  of  each 
countenance.  But  it  often  happens  that  two  coun- 
enances  are  thought  to  be  alike  by  one  person,  but 
not  by  another,  both  seeing  them  at  the  same  time  ; 
the  one  instantly  sees  the  likeness,  the  other  cannot 
see  any  likeness  at  all.  This  difference  must  arise 
from  the  different  impressions  which  the  counte- 
nances make  ;  and  the  impressions  will  be  different, 
if  both  persons  have  not  similar  perceptions  of  the 
features  and  peculiarities  of  the  two  faces.  If  the 
two  faces  are  not  seen  at  the  same  time,  the  dif- 
ferent opinions  as  to  the  resemblance  of  countenance 
may  arise  from  the  countenances  being  really  unlike 
each  other  at  different  times,  one  or  both  of  them 
having  in  the  interim  experienced  a  change. 

The  likeness  of  one  person  to  another  may  cause 
very  great,  and  most  inconvenient,  and  even  fatal 
mistakes. 

Antipholus  of  Syracuse,  the  twin  brother  of  Anti- 
pholus  of  Ephesus,  experienced  some  of  these  incon- 
veniences : 

"  There's  not  man  I  meet,  but  doth  salute  me, 
As  if  I  were  their  well-acquainted  friend ; 


1  The  Spectator,  No.  313. 
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And  every  one  doth  call  me  by  my  name. 

Some  tender  money  to  me,  some  invite  me; 

Some  other  give  me  thanks  for  kindnesses ; 

Some  offer  me  commodities  to  buy; 

Even  now  a  tailor  call'd  me  in  his  shop, 

And  showed  me  silks  that  he  had  bought  for  me, 

And  therewithal,  took  measure  of  my  body.^ 

The  following  is  a  remarkable  evidence  of  resem- 
blance between  two  sisters  :  In  November,  1794,  a 
woman  was  indicted  at  the  Old  Bailey  for  robbing 
her  ready-furnished  lodgings.  The  prosecutrix  swore 
to  the  prisoner's  having  taken  the  lodgings.  The 
prisoner  said  she  had  a  twin  sister,  so  like  her  that 
their  parents  could  not  distinguish  them  asunder, 
A  man  said  the  sister  was  in  custody  for  a  similar 
offense  ;  he  had  seen  her,  and  they  were  so  alike,  it 
was  impossible  to  perceive  any  difference.  Under 
these  circumstances,  the  jury  acquitted  the  prisoner. 
She  was  a  second  time  indicted  for  a  similar  offense. 
The  prosecutrix,  in  this  case,  was  positive  as  to  her 
identity.  She  had  seen  the  sister,  who,  in  order 
to  deceive  her,  had  changed  clothes  with  her  sister, 
but  still  she  pointed  her  out.  She  also  distinguished 
their  voices,  and  a  degree  of  hastiness  in  the  sister 
beyond  the  prisoner.  On  this  second  indictment 
she  was  found  guilty.^ 

There  is  probably  a  greater  diversity  of  intellect- 
ual character  than  of  countenance.  And  similarity 
in  countenance  may  be  no  proof  of  likeness  in  in- 
tellectual character.  Southey  having  mentioned  the 
observation  of  the  Jesuit  Garasse,  that  he  had  learnt, 
"  et  par  la  lecture,  et  par  I'experience,  que  les  hom- 
mes  sont  plus  dissemblables  en  esprit  qu'en  visage," 


1  Comedy  of  Errors,  A.  iv,  sc.  3,  and  see  Ibid.  A.  v,  sc.  1. 
'  New  Annual  Register  for  1794. 
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proceeds  to  say — "  Garasse  was  right ;  for  there  goes 
far  more  to  the  composition  of  an  individual  char- 
acter than  of  an  individual  face.  Two  faces,  even 
though  there  be  no  relationship  between  the  parties, 
may  be  all  but  indistinguishably  alike,  so  that  the 
one  shall  frequently  be  accosted  for  the  other,  yet 
no  parity  of  character  can  be  inferred  from  this  re- 
semblance. Poor  Captain  Atkins,  who  was  lost  in 
the  Defence  off  the  coast  of  Jutland  in  1811,  had  a 
double  of  this  kind,  that  was  the  torment  of  his  life  ; 
for  this  double  was  a  swindler,  who,  having  dis- 
covered the  lucky  fac-simileship,  obtained  goods^ 
took  up  money  and  at  last  married  a  wife  in  his 
name.  Once  when  the  real  Captain  Atkins  re- 
turned from  a  distant  station,  this  poor  woman,  who 
was  awaiting  him  at  Plymouth,  put  off  in  a  boat, 
boarded  the  ship  as  soon  as  it  came  to  anchor,  and 
ran  to  welcome  him  as  her  husband."  ^ 

Following  this  story,  Southey  gives  an  account, 
"  cut  out  of  a  journal  of  the  day,"  of  a  coroner's 
inquest  on  the  body  of  a  girl  found  drowned,  be- 
tween whom  and  another  young  woman  living  there 
was  a  likeness  so  extraordinary,  that  a  number  of 
witnesses,  among  whom  was  the  mother  of  the  latter, 
swore  positively  to  the  body  as  that  of  the  girl 
living.  Toward  the  close  of  the  inquest,  however, 
the  girl  so  supposed  to  be  dead  walked  into  the 
room,  and  said  to  one  of  the  most  positive  of  the 
witnesses,  "  How  could  you  make  such  a  mistake  as 
to  take  another  body  for  mine  ?  "  The  result  was, 
there  was  no  evidence  to  prove  who  the  deceased 
was. 


1  The  Doctor,  Vol.  VII,  p.  474,  ed.  1847.    S_ee  a  collection  of  cases  of  mis- 
taken identity  in  Appendix,  post. 
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When  one  at  the  same  time  takes  an  impression 
of  a  person,  and  of  the  dress  he  is  then  wearing,  a 
recollection  of  the  dress  may  be  an  auxiliary  power 
to  identify  the  person ;  yet  it  is  obvious  that  this 
identification  ought  mainly  to  rest  on  the  remem- 
brance of  the  person,  independently  of  the  dress  ; 
for  the  dress,  of  which  the  impression  was  taken, 
may  have  many  likenesses  ;  as  for  instance,  soldiers' 
uniform,  laborers'  frocks ;  and  the  dress  supposed , 
to  be  the  one  remembered,  and  used  to  identify  it, 
may  be  one  of  those  likenesses  ;  and  in  proportion 
to  their  number  will  be  the  danger  of  mistaken  iden- 
tity of  person.  And  besides,  admitting  the  dress  to 
be  rightly  identified,  it  does  not  follow  that  the 
person  who  wore  it,  when  the  impression  of  it  was 
taken,  is  the  man  who  owns  and  now  wears  it,  and 
whose  identity  is  in  question ;  for  it  might  have 
been  lent  by  him,  or  stolen  from  him,  and  by  one  of 
these,  or  some  other  means,  have  clothed  another 
person,  when  the  impression  of  the  dress  was 
taken. 

Dress  is  sometimes  more  noticed  than  the  person 
is  who  is  wearing  it,  especially  if  the  observer's 
daily  occupation  is  connected  with  dress  : —  ^ 

"'May  I  ask  her  appearance,  sir?'  said  Tres- 
silian. 

'0,  sir,'  replied  Master  Goldthread,  'I  promise  you 
she  was  in  gentlewoman's  attire — a  very  quaint  and 


1  "  Dress  is  usually  one  of  the  first  circumstances  observed  in  the  appear- 
ance of  a  person,  and  where  it  is  in  any  degree  peculiar,  furnishes  import- 
ant means  of  identification.  .  .  .  It  is  the  exterior  clothing,  however, 
including  the  hat,  which  ordinarily  makes  the  first  and  most  lasting  impres- 
sion upon  the  sense  of  sight.  .  .  .  But  in  one  respect  the  circumstance 
of  dress  is  less  reliable  than  any  other  observed  appearances,  it  being  fre- 
quently assumed  for  the  very  purpose  of  disguise. — Burrill  Circ.  Ev.  639.) 
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pleasing  dress  that  might  have  served  the  Queen  her- 
self ;  for  she  had  a  forepart,  with  body  and  sleeves, 
of  ginger -colored  satin,  lined  with  murrey  taflfeta, 
and  laid  down  and  guarded  with  two  broad  laces  of 
gold  and  silver.  And  her  hat,  sir,  was  truly  the 
best  fashioned  thing  that  I  have  seen,  being  of 
tawny  taffeta,  embroidered  with  scorpions  of  Venice 
gold,  and  having  a  border  garnished  with  gold  fringe. 
Touching  her  skirts,  they  were  in  the  old  pass-de- 
vant  fashion.' 

'  I  did  not  ask  you  of  her  attire,  sir,'  said  Tres- 
silian,  '  but  of  her  complexion — the  color  of  her  hair, 
her  features.' 

*  Touching  her  complexion,'  answered  the  mercer, 
'  I  am  not  so  special  certain  ;  but  I  marked  that  her 
fan  had  an  ivory  handle,  curiously  inlaid  ; — and  then 
again,  as  to  the  color  of  her  hair,  why,  I  can  war- 
rant, be  its  hue  what  it  might,  that  she  wore  above 
it  a  net  of  green  silk,  parcel  twisted  with  gold,' 

'  A  most  mercer-like  memory,'  said  Lambourne  ; 
'  the  gentleman  asks  him  of  the  lady's  beauty  and 
he  talks  of  her  fine  clothes  ! ' "  ^ 


1  Kenilworth,  ch.  ii. 
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CHAPTER  VI. 

OF  CERTAIN  FACTS  COMMON  IN  EVIDENCE. 

TlON  I.— Of  Length  of  Time. 
II.— Of  Speed. 
III.— Of  Distance  of  Place. 
rV.—Of  Falsehood, 
v.— Of  Self-conviction. 
VI.— Of  Character. 

SECTION  I. 

OF  LENGTH  OF  TIME. 

When  a  person  speaks  to  the  length  of  time  which 
was  consumed  in  doing  something,  whether  by  the 
speaker  or  some  one  else,  it  may  happen  that  the 
time  was  known,  and  is  remembered,  by  having  at 
the  time  looked  at  a  watch,  or  heard  a  clock  strike. 
"  I  grant  you  I  was  down  and  out  of  breath  ;  and  so 
was  he  ;  but  we  rose  both  at  an  instant,  and  fought 
a  long  hour  by  Shrewsbury  clock."  ^ 

So  if  from  any  cause  length  of  time  is,  purposely 
to  know  it,  marked  from  beginning  to  end  ;  to  ascer- 
tain for  instance,  how  long  a  person  is  speaking,  or 
is  passing  from  one  place  to  another  by  walking, 
running  or  riding  ;  in  such  cases,  the  length  of  time 
is  impressed  on  the  mind,  and  is,  therefore,  com- 
monly and  easily  remembered.  But  where  there  is 
not  a  particular  object  in  marking  length  of  time,  it 
commonly  happens  that  a  person  who  himself  does 


^  Henry  IV,  Part  I,  A.  v,  sc.  4. 
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anything,  or  observes  another  doing  it,  does  not  in 
the  progress  of  the  act  or  work,  nor  at  its  comple- 
tion, note  the  length  of  time  so  employed.  In  such 
a  case,  the  time  while  passing  on,  or  when  com- 
pleted, does  not  leave  any  impression,  and  conse- 
quently cannot  be  in  the  memory,  or  be  remembered. 
In  a  case  of  this  kind,  if  a  person  undertakes  to 
speak  to  the  length  of  time,  what  he  says  will  not 
be  from  memory ;  it  may  be  from  argument  in  his 
own  mind,  that  the  thing  done  did  probably  take 
the  length  of  time  he  speaks  to : 

"  Hamlet.        .        .        .        Stay'd  it  long  ? 
Horatio.    While  one  with  moderate  haste  might  tell  a  hundred."  * 

In  these  cases,  where  length  of  time  is  founded  on 
probability  only,  there  is  necessarily  some  uncer- 
tainty about  the  exact  length.  For  what  in  one 
person's  mind  might  be  an  hour,  might  in  another's 
be  half  an  hour,  or  an  hour  and  a  half.  And  it  is  be- 
sides well  known  that  few  persons  have  just  notion 
of  the  length  of  a  small  space  of  time.^  "  It  has  been 
truly  observed,"  said  Chief  Baron  Macdonald,  on  an 
important  trial,  "  that  there  is  nothing  we  are  so 
little  in  the  habit  of  measuring,  with  any  degree  of 
correctness,  as  small  portions  of  time.  I  am  per- 
suaded that,  if  any  one  were  to  examine  with  a 
watch  which  marks  the  seconds,  how  much  longer  a 
space  of  time  a  few  seconds,  or  a  few  minutes,  really 
are,  than  people  in  general  conceive  them  to  be, 
they  would  be  surprised ;  but,  in  general,  when  we 
speak  of  a  minute,  two  minutes,  or  an  instant,  we 


1  Hamlet,  A.  i,  sc.  2;  and  see  ante,  page  49. 

?  (Jacques. — And  I  did  laugh  sans  intermission  an  iiour  by  his  dial. 

—^8  You  Like  It,  Act  II.  Scene  7.) 


90  OP   CEETAIN   FACTS   COMMON   IN   EVIDENCE. 

can  hardly  be  understood  to  mean  more  than  that  it 
was  a  very  short  space  of  time."^ 

Great  mental  trouble  or  anxiety  may  make  past 
time  to  appear  much  longer  than  it  really  was. 
Pepys  enters  in  his  diary,  Wednesday,  5th  Septem- 
ber, 1666,  in  the  midst  of  the  fire  of  London,  which 
began  on  Sunday  morning,  the  2d,  "  It  is  a  strange 
thing  to  see  how  long  this  time  did  look  since  Sun- 
day, having  been  always  full  of  variety  of  actions, 
and  little  sleep,  that  it  looked  like  a  week  or  more, 
and  I  had  forgot  almost  the  day  of  the  week."  Sir 
Augustus  Frazer,  in  a  letter  written  by  him  on  the 
22d  of  June,  1815,  after  the  Battle  of  Waterloo, 
which  was  [terminated]  on  the  18th,  says,  "  How 
misery  prolongs  time  !  It  already  seems  an  age 
since  we  were  at  Brussels  ;  the  very  day  of  the  18th 
seems  an  age  ago."^  It  was  no  doubt  the  anguish 
of  mind  of  Don  Quixote's  housekeeper,  through  her 
fancied  mischances  befallen  her  master,  that  made 
her  exclaim,  on  his  first  return  home  after  an  ab- 
sence of  only  two  days  and  a  night,  that  neither  he 
nor  his  horse,  nor  his  arms,  had  been  seen  for  six 
days.^ 

Length  of  time  is  often  very  important  in  evidence, 
as  a  measure  by  which  to  judge  of  the  possibility  or 
probability  of  doing  something  said  to  have  been 
accomplished.* 


^  Trial  of  Patch  (taken  by  Gurney),  p.  171.  ["  As  a  general  rule  men  do 
not  note  time  witt  precision  in  connection  with  any  occurrence  they  may 
incidentally  witness,  particularly  where  it  does  not  concern  their  own  affairs, 
even  where  the  occurrence  itself  is  observed  with  some  minuteness.'' — Bur- 
rill's  Circ.  Ev.  102.  See  the  observations  of  Clayton,  J.,  in  McOann  v.  The 
State,  13  Sme.  &  Mars.  471,  495.] 

^  Letters  of  Sir  A.  Frazer,  p.  565. 

'  Don  Quixote,  part  1,  ch.  v. 

*  It  is  often  important  to    measure  a  transaction  by  time,  and  to  see 
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SECTION  II. 


OF  SPEED. 


As  a  matter  of  evidence,  it  is  frequently  of  con- 
sequence to  know  the  speed  with  which,  a  person 
was  riding  or  driving  at  a  particular  time.  Acci- 
dents are  every  day  occurring  from  fast  riding  or 
driving  :  a  child  is  run  over,  a  carriage  is  overturned. 
In  these  cases,  few  spectators,  perhaps,  will  be  able 
to  say,  with  even  tolerable  accuracy,  the  rate  of 
speed  at  which  the  person  who  caused  the  accident 
was  going.  To  do  this  satisfactorily  requires  a 
former  attention  to  speed,  with  a  view  to  determine 
the  rate  of  it :  and  from  that  attention,  an  experi- 
ence, grown  into  a  habit,  to  settle  a  rate  of  speed  on 
any  particular  occasion.  "  I  could  not  but  observe 
with  alarm  the  quickened  motion  of  our  horses. 
Ten  years'  experience  had  made  my  eye  learned  in 
the  valuing  of  motion  ;  and  I  saw  that  we  were  now 
running  thirteen  miles  an  hour."^ 

Dr.  Henry,  speaking  of  the  Britons,  Gauls,  and 
Germans,  tells  us,  on  the  authority  of  Ogesar^and 
Tacitus,*  "  It  was  a  common  practice  among  all 
these  nations  to  mix  an  equal  number  of  their  swift- 
est footmen  with  their  cavalry  ;  each  footman  hold- 
ing by  a  horse's  mane,  and  keeping  pace  with  him 


whether  one  of  such  magnitude,  or  containing  so  many  things,  could  be 
accomplished  within  it. — Cic.  De  Invent.  I,  26.  ["  Time  is  a  circumstance 
of  the  very  highest  importance  in  criminal  investigations ;  a  necessary  con- 
comitant of  all  other  circumstances;  without  which  they  could  have  no  indi- 
viduality, and  therefore  no  value.  Upon  a  question  of  time,  a  few  minutes 
earlier  or  later,  a  human  life  has  often  depended;  .  .  and  yet,  as  a  gen- 
eral rule,  men  do  not  note  time  with  precision." — Burrill's  Circ.  Ev.  102.} 

1  The  English  Mail  Coach,  Oe  Quincey's  Miscellanies,  p.  336,  ed.  1854. 

2  De  Bel.  Gal,  i,  39.  '  Germ.  vi. 
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in  all  his  motions."  And  he  adds,  "  This  way  of 
fighting  continued  so  long  among  the  genuine  pos- 
terity of  the  Caledonians,  that  it  was  practiced  by 
the  Highlanders  in  the  Scots'  army  in  the  civil  wars 
of  the  last  [seventeenth]  century."  \  Neither  Caesar 
nor  Tacitus  mentions  the  swiftness,  or  the  size,  of 
the  horses — ^important  points  in  judging  of  the  activ- 
ity and  speed  of  the  men. 

The  annals  of  the  "  Sporting  World "  doubtless 
furnish  remarkable  instances  of  man's  swiftness  of 
foot ;  but,  as  a  fact  in  common  evidence,  it  is  not 
the  extraordinary  feat  of  a  pedestrian  that  requires 
attention,  but  the  ordinary  pace  of  a  man  in  walking 
or  running,  and  especially  the  ability  of  the  indi- 
vidual, whose  speed  on  a  particular  occasion  it  may 
be  important  to  know. 

Speed  is  greatly  governed  by  the  nature  of  the 
ground  passed  over,  being  accelerated  or  retarded 
by  the  evenness  or  roughness  of  it,  and  by  its  form 
of  plain  or  hill.  So  obstructions  of  any  kind  in  the 
way,  whether  constant  or  casual,  may  hinder,  and, 
on  the  other  hand,  freedom  from  them  may  assist, 
the  rate  of  speed. 

The  greatest  impulse  to  speed  is  given  by  the 
motive  for  it.  If  the  word  goes  forth,  "  Escape  for 
thy  life  ;  look  not  behind  thee," — the  utmost  attain- 
able swiftness  may  be  expected  as  the  result.  When 
the  malefactor,  thief  or  murderer  meditates  an  alibi, 
and,  escaping  from  the  scene  of  his  crime,  thinks,  if 
he  says  not,  "  Would  I  were  safe  at  home  in  bed  I"^ 
no  strain  on  his  muscular  powers  is  spared  to  mend 
and  keep  up  his  pace. 

In  Scotland,  in  former  days,  swiftness  of  foot  was 


1  Henry,  Hist.  Book  I.  ch.  1.  2  Gay. 
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sometimes  put  to  a  severe  trial,  when  a  Highland 
chief  summoned  his  clansmen  to  a  rendezvous  by- 
sending  out  the  "  Fiery  Cross  " : 

"  Then  Roderick,  with  impatient  look, 
From  Brian's  hands  the  symbol  took  : 
'  Speed,  Malise,  speed  ! '  he  said,  and  gave 
The  crosslet  to  his  henchman  brave; 
'  The  muster  place  be  Lanrick  mead — 
Instant  tlie  time — speed,  Malise,  speed  ! ' 


Herald  of  battle,  fate  and  fear. 

Stretch  onward  in  thy  fleet  career  ! 

The  wounded  hind  thou  track's  not  now, 

PuTSuest  not  maid  through  greenwood  bough, 

Nor  pliest  thou  now  thy  flying  pace 

With  rivals  in  the  mountain's  race; 

But  danger,  death  and  warrior-deed. 

Are  in  thy  course — speed,  Malise,  speed  ! "  > 

On  the  subject  of  these  verses.  Sir  Walter  Scott, 
among  the  notes  to  the  same  poem,  says,  "  "When  a 
chieftain  designed  to  summon  his  clan,  upon  any 
sudden  or  important  emergency,  he  slew  a  goat,  and 
making  a  cross  of  any  light  wood,  seared  its  extrem- 
ities in  the  fire,  and  extinguished  them  in  the  blood 
of  the  animal.  This  was  called  the  Fiery  Cross,  or 
the  Ooss  of  5'^a?ne  because  disobedience  to  what  the 
symbol  implied  inferred  infamy.  It  was  delivered 
to  a  swift  and  trusty  messenger,  who  ran  full  speed 
with  it  to  the  next  hamlet,  where  he  presented  it  to 
the  principal  person,  with  a  single  word,  implying 
the  place  of  rendezvous.  He  who  received  the  sym- 
bol was  bound  to  send  it  forward,  with  equal  dis- 
patch, to  the  next  village ;  and  thus  it  passed  with 
incredible  celerity  through  all  the  districts  which 
owed  allegiance  to  the  chief,  and  also  among  his 
allies  and  neighbors,  if  the  danger  was  common  to 


1  The  Lady  of  the  Lake,  canto  ill. 
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them.  At  sight  of  the  Fiery  Cross,  every  man, 
from  sixteen  years  old  to  sixty,  capable  of  bearing 
arms,  was  obliged  instantly  to  repair,  in  his  best 
arms  and  accoutrements,  to  the  place  of  rendezvous. 
He  who  failed  to  appear,  suflFered  the  extremities  of 
fire  and  sword,  which  were  emblematically  denounc- 
ed to  the  disobedient  by  the  bloody  and  burnt  marks 
upon  this  warlike  signal.  During  the  civil  war  of 
1745-6,  the  Fiery  Cross  often  made  its  circuit ;  and 
upon  one  occasion  it  passed  through  the  whole  dis- 
trict of  Breadalbane,  a  tract  of  thirty-two  miles,  in 
three  hours." 

On  a  pressing  necessity,  a  horseman  may,  in 
Shakespeare's  strong  expression,  devour  the  way  : 

"  After  him  came,  spiirring  hard, 
A  gentleman  almost  forespent  with  speed, 

He  seemed  In  running  to  devour  the  way, 
staying  no  longer  question."  i 

SECTION  III. 

OP  DISTANCE  OF  PLACE. 

The  distance  of  one  place  from  another  is  often  a 
material  fact  in  evidence.  If  a  person  does  not 
know  what  the  distance  is  by  measure,  he  may  take 
it  from  common  report, — from  what  it  is  called : 

"  How  far  Is't  called  to  Fores  ! "  2 

Or  he  may  take  it  from  some  kind  of  argument  in 
his  own  mind  about  it.  He  may  know  that  to  walk 
from  the  one  place  A.  to  the  other  B.  takes  him  such 
a  time  ;  and  that  he  consumes  the  same  time  in 
walking  from  some  other  place  C.  to  another  D.,  the 


» Henry  IV,  Part  ii,  A.  i.  so.  i.  »  Macbeth,  A.  i,  sc.  2. 
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distance  between  wliich  he  knows.  Then,  supposing 
the  two  paths  or  roads  to  be  alike,  as  both  level  or 
both  hilly,  and  both  to  be  free  from  obstruction,  or 
neither  to  possess  an  obstruction  which  the  other 
does  not,  in  such  a  case,  the  time  spent  in  the  walk 
may  lead  him  to  conclude  the  distance  between  A. 
and  B.  to  be  the  same  as  that  between  C.  and  D. 

Common  report  may  be  a  very  unsafe  guide.-'  Dr. 
Johnson  thus  speaks  of  the  dimensions  of  the  Island 
of  Raasay  and  others  of  the  Hebrides  :  "  The  length 
of  Raasay  is,  by  computation,  15  miles,  and  the 
breadth  two.  These  countries  have  never  been 
measured,  and  the  computation  by  miles  is  negli- 
gent and  arbitrary.  We  observed,  in  traveling,  that 
the  nominal  and  real  distance  of  places  had  very 
little  relation  to  each  other."  ^ 

The  occupation  of  some  persons  may  make  them 
more  fit  than  others  to  determine  distances,  without 
measuring :  as  surveyors  of  roads  and  land-survey- 
ors. And  many  persons  can,  from  experience,  pretty 
accurately  tell  short  distances  without  measuring. 
But  this  is  not  the  case  with  all  ;  for  some  are  much 
puzzled  to  determine  even  very  short  distances. 
An  obvious  and  cqmmon  method  to  learn  from  them 
the  distance  of  one  spot  from  another,  as  from  A. 
to  B.,  is  to  compare  distances, — to  propose  to  them 
a  certain  distance  which  they  know  or  see ;  as  the 
length  of  a  particular  street,  or  building,  or  room. 


1  ["  Distance  in  relation  to  place,  is  almost  necessarily  observed  without 
exactness,  for  men  rarely  measure  space  accurately  without  some  immediate 
motive.  Distances  are  often  measured  after  a  crime  is  discovered,  for  the  ■ 
purpose  of  giving  accuracy  to  the  statement  of  the  observations  of  a  witness. 
Trial  of  Spencer  Cowper,  13  Howell  St.  Tr.,  1105,  1178.  Burrill's  Circ.  Ev. 
101."] 

"  Journey  to  the  Western  Islands  of  Scotland,  p.  100,  ed.  Edinb.l  798. 
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and  inquire  if  this  distance  corresponds  with  the 
distance  from  A.  to  B. 

There  may  be  different  distances  between  one 
place  and  another  ;  judging  by  the  different  ways 
which  may  be  used  between  them.  There  is  dis- 
tance in  a  straight  line,  "  as  the  crow  flies ; "  and 
distance  by  this  or  that  path  or  road.  And  in  these 
cases,  the  time  required  to  pass  from  the  one  place 
to  the  other  may  vary  with  the  distances,  and  the 
obstructions  to  be  overcome.  The  measured  dis- 
tance from  a  pit  of  water  round  by  E.  to  the  farm- 
house of  H.  is  2  miles  and  4  furlongs.  A  second, 
and  the  most  ready  and  accessible,  way  from  the 
pit  to  the  farm-house,  and  also  the  way  which  could 
be  gone  over  in  the  shortest  possible  time  by  any 
person  traveling  the  same  on  foot,  is  from  the  pit 
across  certain  fields  into  the  C.  turnpike  road,  and 
so  across  the  road  and  other  fields  into  and  along  a 
lane  leading  by  the  house  of  L.,  and  so  along  an- 
other lane  to  the  farm-house  of  H.  But  the  distance 
from  the  pit  of  water  to  the  farm-house  of  H.,  meas- 
ured in  the  direction  of  the  last  way,  is  1  mile,  7 
furlongs,  and  170  yards.  A  third  and  the  shortest 
way  is  that  in  a  straight  line.  And  the  measured 
distance  from  the  pit  of  water  in  a  straight  line  to 
the  farm-house  of  H.,  is  1  mile,  4  furlongs,  and  sixty 
yards  ;  but  there  is  no  footpath  or  other  way  in  this 
direction,  except  for  the  distance  of  about  100  yards, 
being  from  a  bridge  across  a  canal  to  the  farm-house; 
and  from  the  intersections  of  hedges  and  fences  of 
inclosures  lying  between  the  pit  of  water  and  the 
bridge,  and  the  difficulties  of  the  ground,  it  would 
require  a  longer  time  to  arrive  at  the  farm-house  by 
this  course  of  the  straight  line  than  by  taking  the 


OF   CEBTAIN   FACTS    COMMON   IN   EVIDENCE,  97 

more    circuitous    and  accessible    course    secondly- 
pointed  out.^ 

The  peculiar  knowledge  which  an  Irish  peasant 
has  of  distances  is  thus  mentioned  by  Sir  Jonah 
Barrington :  "I  have  often  heard  it  remarked  and 
complained  of  by  travelers  and  strangers  that  they 
never  could  get  a  true  answer  from  any  Irish  peasant 
as  to  distances  when  on  a  journey.  For  many  years 
I  myself  thought  it  most  unaccountable.  If  you 
meet  a  peasant  on  your  journey,  and  ask  him  how 
far,  for  instance,  to  Ballinrobe  ?  he  will  probably 
say  it  is  'three  short  miles.'  You  travel  on,  and  are 
informed  by  the  next  peasant  you  meet  that  '  it  is 
Jive  long  miles.'  On  you  go,  and  the  next  will  tell 
'  your  honor '  it  is  four  miles,  or  about  that  same. 
The  fourth  will  swear  '  if  your  honor  stops  at  three 
miles  you'll  never  get  there.'  But  on  pointing  to  a 
town  just  before  you,  and  inquiring  what  place  that 
is,  he  replies,  '  Oh  !  plaze  your  honor,  that's  Ballin- 
robe, sure  enough  !  *  "Why,  you  said  it  was  more 
than  three  miles  off ! '  '  Oh,  yes  !  to  be  sure  and 
sartain,  that's  from  my  own  cabin,  plaze  yer  honor. 
We're  no  scholards  in  this  country.  Arrah  !  how 
can  we  tell  any  distance,  plaze  your  honor,  but 
from  our  own  little  cabins  ?  Nobody  but  the  school- 
master knows  that,  plaze  your  honor.'  Thus  is  the 
mystery  unraveled.  When  you  ask  any  peasant  the 
distance  of  the  place  you  require,  he  never  computes 
it  from  where  you  then  are,  but  from  his  own  cabin ; 
so  that  if  you  asked  twenty,  in  all  probability  you 
would  have  as  many  different  answers,  and  not  one 
of  them  correct."  * 


»  Ashford  v.  Thornton,  1  Barn.  &  Aid.  420,  421,  440. 

'  Sir  Jonah  Barrington' s  Personal  Sketches,  Vol.  I,  p.  151. 
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SECTION  IV. 


OP  FALSEHOOD. 


A  falsehood  is  a  common  subterfuge  of  guilt.  "  I 
know  not,"  said  Cain,  when  Cain  did  know  ;  so  early 
do  we  read  of  the  sin  of  lying,  as  a  consequence  of 
crime.  It  is  the  readiest  instrument  at  hand  to 
parry  suspicion  with,  and  it  is  usually  supported  by 
a  bold  front.^ 

The  guilty  man  will  aflSrm  or  deny,  as  he  thinks 
will  suit  his  purpose.  He  will  deny  he  is  the  per- 
son who,  at  such  a  time,  was  at  such  a  place,  and  will 
affirm  he  was  then  elsewhere.  He  will  deny  that  a 
particular  thing,  proved  to  belong  to  him,  is  his  prop- 
lerty.  But  when  an  accused  person  tells  a  falsehood, 
then,  as  to  the  particular  thing  he  falsely  affirms  or 
'denies,  that  particular  thing,  according  to  the  circum- 
etajices,  may,  or  may  not,  hurt  him.  If  he  denies 
that,  at  such  a  time,  he  was  at  such  a  place,  the 
proof  that  he  was  then  there  may  or  may  not  hurt 
him  ;  or  if  he  denies  that  a  particular  thing  is  his 
property,  the  proof  that  it  is  his  property  may  or  may 
not  hurt  him.  Either  proof  will  or  will  not  injure 
him,  according  as  the  fact  proved  is  consistent  or 
inconsistent  with  innocence.  But  in  either  case  the 
falsehood  tends  to  prejudice  him.  For  experience 
teaches  that  commonly,  in  matters  of  moment,  a  lie 
is  not  uttered  without  a  sufficient  motive ;  and 
therefore  from  the  lie  a  just  inference  is,  there  was  a 
motive  for  it ;  and,  allowing  a  motive,  it  is  not  un- 
reasonable to  conclude  it  sprang  from  a  conscious- 
ness of  guilt.     And  in  this  way  the  falsehood  be- 


1  Juvenal,  Sat.  xiji,  73. 
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comes  a  fact  that  is  evidence  against  the  accused  ; 
and,  put  into  the  scale  against  him,  must  have  its 
due  weight  allotted  to  it. 

SECTION  V. 

or  Sm.V  CONVICTION. 

Words  unwarily  dropped  may  speak  guilt.i  and 
lead  to  conviction  of  it.^  On  this  subject  Sir  "Wal- , 
ter  Scott  has  the  following  note  to  a  passage  in 
Rokeby  :  ^  "  All  who  are  conversant  with  the  admin- 
istration of  criminal  justice  must  remember  many 
occasions  in  which  malefactors  appear  to  have  con- 
ducted themselves   with   a   species  of  infatuation, 


1  (A  common  illustration  ofthis  point  is  the  following  anecdote  : — A  Freuot 
Abh^  (temp  Louis  XIV.)  once  said  in  a  mixed  company  that  the  first  con- 
fession he  had  ever  heard  was  of  murder.  Just  then  the  Due  de en- 
tered the  room,  and  seeing  him  exclaimed  :  "  Ah  !  there  is  M.  1' Abbe .. 

I  was  the  first  person  who  confessed  to  him,  and  I  warrant  I  surprised  him." 
The  story,  however,  as  thus  narrated  is  incorrect.  The  confession  was  made, 
not  by  a  murderer,  but  by  a  prostitute,  and  the  person  who  addressed  the 
young  priest  (not  an  abbe)  was  a  highly  respected  old  lady.) 

^  "  The  self-qonvictqd  felon  dies.  "^G ay.  Many  men,  through  Impru- 
dence in  tallying,  have  fallen  into  trouble;  as  lately  happened  to  Stajenus. 
While  talking  of  certain  matters,  he  was  overheard  by  persons  who  were 
listening  on  the  other  side  of  the  waU  between  them;  and  on  their  evidence 
lie  was  condemned  to  death.  A  similar  circumstance  is  related  of  Pausanias, 
ithe  Lacedeemonian.^Ctc.  Topica,  20.  [The  poet  Ibycus,  journeying  to 
Corinth,  was  assailed  ty, robbers;  as  he  fell  beneath  their .mur4erous  strokes, 
he  looked  around  to  see  if  any  witness  or  avengers  were  nigh.  No  living 
thing  was  In  sight  save  a  flight  Of  cranes  high  overhead.  He  called  on  them, 
g,nd  ,to  them  committed  the  avenging  of  his  Wood.  Long  after,  his  mur- 
derers, sitting  in  the  open  theatre  at  Coriijth,  beheld  a  flight  of  cranes  hov^- 
iug  above  them,  and  one  said  scoffingly  to  another,  "  Lo  there,  the  avengers 
of  Ibycus  I ' '  The  words  were  cai^ht  ;iip  by  some  near  them,  and  they,  ;being 
questioned,  betrayed  themselves  and  were  executed.  The  cranes  of  Ibyciis 
passed  into  a  proverb. — Trench,  Lessons  in  Proverbs.  We  remember  the  case 
of  a  man  tried  for  a  murder,  the  nijirder  having  been  accompanied  with 
bittglary.  The  prisoner  was  acquitted.  Exulting  at  his  escape,  and  suppos- 
ing that  he  could  not  be  again  tried  for  the  murder,  he  boasted  that  in  fact 
Jie  Wij?  the^niirderer.  Tbereil|ppn  he  was  arrested  and  .t^ieii  .4or  ,the  rbjirg- 
lary,  was  convicted  and  transported  for  life-j 

*  Rokeby,  canto  ii. 
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either  by  making  unnecessary  confidences  respecting 
their  guilt,  or  by  sudden  and  involuntary  allusions  to 
circumstances  by  -which  it  could  not  fail  to  be  ex- 
posed. A  remarkable  instance  occurred  in  the  cele- 
brated case  of  Eugene  Aram." 

Self-cOnviction  may  be  by  deed,  as  well  as  word ; 
by  some  inadvertent  act  done.  Shakspeare  attrib- 
utes Cardinal  Wolsey's  fall  in  a  great  degree  to  some 
papers,  which  he  carelessly  put  into  a  packet  for  the 
king, 


1 


Dr.  Johnson,  in  his  journey  to  the  Hebrides,  gives 
(p.  124)  this  account  of  the  discovery  of  a  conspiracy 
formed  by  Hugh  Macdonald,  who  was  next  heir  to 
the  dignity  and  fortune  of  his  chief.  Hugh,  being 
so  near  his  wish,  was  impatient  of  delay,  and  had  art 
and  influence  sufficient  to  engage  several  gentlemen 
in  a  plot  against  the  laird's  life.  Something  must 
be  stipulated  on  both  sides,  for  they  would  not  dip 
their  hands  in  blood  merely  for  Hugh's  advancement. 
The  compact  was  formally  written,  signed  by  the 
conspirators,  and  placed  in  the  hands  of  one  Macleod. 
It  happened  that  Macleod  had  sold  some  cattle  to  a 
drover,  who  not  having  ready  money,  gave  him  a  bond 
for  payment.  The  debt  was  discharged,  and  the  bond 
redemanded  ;  which  Macleod,  who  could  not  read, 
intending  to  put  into  his  hands,  gave  him  the  con- 
spiracy. The  drover,  when  he  had  read  the  paper, 
delivered  it  privately  to  Macdonald,  who  being  thus 
informed  of  his  danger,  called  his  friends  together, 
and  provided  for  his  safety. 

SECTION  VL 

OF  CHARACTER. 

On  a  criminal  trial,  it  is  common  for  the  person 

(1  Henry  VIII,  A.  iii.  sc.  2.) 
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accused  to  bring  witnesses  to  speak  to  his  character  ; 
in  which  case  the  testimony  of  character  is  part  of 
the  evidence  on  which  the  conclusion  of  guilty  or  not 
guilty  is  arrived  at.  The  object  of  it  is  to  exculpate 
the  accused,  to  cause  him  to  be  acquitted. 

This  kind  of  testiiriony  presupposes  that  there  is 
some  evidence  against  the  accused,  tending  to  prove 
that  he  is  guilty  :  for  otherwise,  testimony  of  excul- 
pation would  not  be  needed.  Character  is  useful  in 
doubtful  cases.  If  on  the  rest  of  the  evidence  there 
is  a  doubt  whether  the  accused  is  guilty,  then  evi- 
dence of  character  ought  to  have  its  proper  weight, 
and  may  have  and  often  has  the  effect  to  turn  the 
scale  in  favor  of  innocence.^ 

The  nature  of  evidence  to  character  is,  that  it  is 
the  witness'  inference  and  opinion  only  ;  inference 
and  opinion  drawn  from  facts.  The  facts  may  be, 
what  the  witness  has  heard  the  accused  person  say, 
or  what  he  has  seen  him  do  ;  or  his  general  conduct, 
which  has  come  under  the  witness'  own  personal 
observation. 

An  opinion  of  character  amounts  to  probability 
only ;  it  cannot  be  set  higher  than  this.  From  such 
and  such  facts,  the  inference  is,  not  that  it  is  cer- 
tain, demonstrable,  that  the  moral  nature  of  the  ac- 


^  [Mr.  Sergeant,  afterwards  Judge  Talfourd,  pronounced  the  division  of 
cases  into  clear  and  doubtful,  independently  of  evidence  of  cliaracter,  to  be  a 
sophism,  and  maintained  that  the  force  of  character,  as  an  ingredient  in  the 
evidence,  may  be  to  "  render  that  doubtful,  which  would  otherwise  be  clear." 
He  admits  that  "  there  may  be  cases  so  made  out,  that  no  character  can 
make  them  doubtful ;  "  but  adds,  "there  maybe  others  in  which  evidence 
given  against  a  person,  without  character,  would  amount  to  conviction,  in 
which  a  high  character  would  produce  a  reasonable  doubt;  nay,  in  which 
character  will  actually  outweigh  evidence  which  might  otherwise  appear  con- 
clusive." Dickinson's  Quarter  Sessions,  6  ed.,  563;  quoted  Wharton's  Amer. 
Crimi  Law,  296  (ed.  1855).  This  is  the  view  adopted  by  the  Court  of  Appeals 
of  the  State  of  New  York,  The  People  v.  Lamb,  2  Keyes,  360;  2  Abb.  Pr.  K. 
N.  S.  148.] 
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cased,  at  the  time  of  the  imputed  offense,  was  such 
that  he  could  not  commit  it,  bilt  that  it  is  not  prob- 
able he  would  commit  it.i 

The  weight  of  the  opinion  must  be  in  a  great  de- 
gree governed  by  the  opposite  natures  of  the  char- 
acter and  offense.  If  the  change  be  of  fraud  or  theft, 
the  character  should  be  of  honesty  ;  if  of  perjury,  of 
respect  for  an  oath  ;  if  of  homicide,  of  gentleness  of 
disposition  ;  if  of  treason,  of  loyalty.  The  witness 
may  infer  it  is  not  probable  the  honest  man  would 
be  guilty  of  fraud  or  theft  ;  Uof  he  who  respects  an 
oath  of  perjury  ;  nor  the  man  of  gentle  disposition, 
of  homicide  ;  nor  the  loyal  man  of  treason. 

On  the  trial,  in  1840,  of  Frost  for  high  treason,  by 
levying  wa*  against  the  Queen,  the  Chief  Justice  Tin- 
dal,  in  his  Summing  up,  explained  to  the  jury  the 
general  nature  of  the  evidence  of  character  and  the 
jury's  duty  with  regard  to  it.  One  of  the  witnesses 
for  the  prisoner  had  said,  he  had  frequently  heard 

^  [The  doubtful  value  of  testimonials  to  character  is  exhibited  in  the  fol- 
lowing account  abstracted  from  1  Albany  Law  Journal,  60 :  A  man,  called 
Goodwin,  was  convicted,  on  the  clearest  testimony,  of  an  indecent  assault. 
A  police  officer  stated  the  prisoner  to  have  been  known  to  him  for  many 
^ears  as  one  of  a  gang  addicted  to  such  practices.  On  this  he  was  sentenced 
to  seven  years'  penal  servitude.  AfterWard  an  application  was  ftiade  to  sus- 
pend the  execution  of  the  sentence  to  enable  the  convict  to  produce  testi- 
mony, showing  the  police  ofBcer  to  tave  made  a  mistake  as  to  the  convict's 
previous  character  and  habits.  This  was  granted,  and  several  witnesses 
of  undoubted  Respectability  were  examined,  who  stated  they  had  known 
the  prisoner  for  some  years,  and  that  his  conduct,  so  far  as  tiiey  could  judge, 
was  decent ;  and  a  clergyman  of  distinction  wrote  the  judge,  that  he  had  the 
prisoner  under  his  eye  for  a  long  time,  and  that  the  prisoner's  behavior  had 
always  been  praiseworthy.  This  testimony  was  met  with  overwhelming 
proof,  that  whatever  might  be  the  prisoner's  character  by  day,  at  night  he 
was  the  kind  of  person  the  officer  described  him.  May  not  this  kind  of  trans- 
formation, says  the  writer,  account  for  many  contradictions  between  reputa- 
tion and  fact  ?  And  may  not  the  respectability  of  noon  be  a  mask  for  the 
rascality  of  night  ?  Bentham  suggests  that  no  evidence  of  character,  good  or 
bad,  ought  to  be  admitted  without  power  to  the  judge  to  allow  time  for  in- 
quiry into  the  character  of  the  character  givers  themselves.    3  Jud.  Ev.  200.] 
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Frost  make  speeches  in  public,  and  he  had  always 
heard  him  speak  in  favor  of  peaceable  behavior,  and 
against  force.  After  noticing  this  evidence,  the 
chief  justice  continued :  "  Several  other  witnesses 
give  their  testimony  to  the  same  effect  as  to  the 
character  of  Mr.  Frost.  That  is  matter  for  your  con- 
sideration, when  you  are  determining  whether  or 
not  the  prisoner  is  guilty  of  the  charge  which  is 
now  imputed  to  him.  It  is  by  no  means  decisive 
in  his  favor  :  but  it  is  a  fact  which  you  are  to  weigh, 
when  you  are  giving  effect  to  the  testimony  brought 
on  the  side  of  the  prosecution.  The  nature  of  evi- 
dence given  to  character  is,  to  show  that  the  pris- 
oner, who  is  of  a  peaceable  disposition,  and  averse 
from  mixing  himself  up  in  such  quarrels  and  affrays 
and  tumults  as  are  now  laid  to  his  charge,  is  not  a 
person  likely  to  be  guilty  of  the  crime  of  high  trea- 
son, by  levying  war  against  the  Queen.  It  is,  how- 
ever, only  for  your  discretion  to  give  the  weight 
that  is  due  to  it.  The  general  character  of  a  man 
will  make  it  very  often  improbable  that  he  should 
commit  a  particular  crime  that  is  imputed  against 
him.  A  man  who  has  a  general  character  for  hon- 
esty is  not  likely  to  commit  a  theft.  A  man  who 
has  a  peaceable  and  well-disposed  character,  and 
recommends  to  others  peace,  upon  occasions  of  gen- 
eral disturbance,  is  not  likely  to  be  a  person  who 
would  commit  an  act  of  violence,  by  levying  war. 
But  it  is  at  best  no  more  than  a  question  of  proba- 
bility, to  be  put  in  opposition  and  weighed  against 
the  evidence  of  the  fact.  If  the  evidence,  which 
goes  to  the  fact,  is  sufficiently  strong  to  convince 
you  that  the  act  of  criminality,  which  is  imputed  to 
him,  was  actually  committed,  then  it  is  no  more  than 
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weighing  probability  against  fact.  If  the  scales  are 
hanging  even,  and  you  feel  a  doubt  whether  the 
party  is  guilty  or  not  of  the  act  charged  against  him, 
then  undoubtedly  you  will  give  him  the  full  benefit 
of  such  testimony  of  general  character,  which  he 
may  have  earned  by  his  previous  conduct  in  life. 
You  are  to  weigh  it,  not  as  direct  evidence  in  the 
case — not  as  positive  evidence  contradicting  any 
that  has  been  brought  on  the  other  side — but  as  tes- 
timony, probably,  to  induce  you  to  doubt  whether 
the  other  evidence  is  correct,  and  not  to  discard  that 
evidence  if  you  think  that  it  is  so."^ 

It  ought  to  appear  from  the  witness'  evidence, 
that  he  has  had  full  opportunities  of  knowing  well 
the  character  to  which  he  takes  upon  himself  to 
speak.  And,  moreover,  his  mental  power  rightly  to 
infer  the  character  he  gives  ought,  perhaps,  in  some 
degree  to  appear  from  his  evidence  ;  but  probably 
this  power  is  usually  more  assumed  than  proved. 
And  to  judge  of  the  weight  of  evidence  to  character, 
it  should  not  altogether  be  lost  sight  of,  that  the 
witness  is  called  by  the  person  accused,  and  pur- 
posely to  bear  favorable  testimony  ;  and  therefore 
from  amongst  relations,  friends,  or  other  persons 
kindly  disposed  toward  him.  And  from  this  circum- 
stance it  should  not  be  forgotten,  that  friendly  bias 
or  influence  may  rule  or  bend  the  mind  of  the  wit- 
ness, and  consequently  give  to  his  evidence  undue 
color  or  strength. 

The  time  when  the  witness  drew  his  inference  of 
character  is  very  material.  The  nearer  it  comes  to 
the  time  of  the   imputed   offense  the  better.      In 


1  Trial  of  Frost  (taken  by  Gumey,)  p.  749. 
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effect,  what  the  witness  says,  is,  he  thinks  that,  at 
such  a  time,  the  accused  would  not  commit  the  of- 
fense imputed  to  him.  Many  crimes,  no  doubt,  take 
place  through  a  man's  vicious  propensity  to  them  ; 
when  they  are  committed  usually  with  forethought, 
and  often  habitually,  or  as  a  part  of  the  business  of 
life.  Among  offenses  of  this  description  stealing  is 
prominent.  But  a  knowledge  of  mankind  and  con- 
stant experience  in  the  world  teaches  that  frequently 
crime  depends  very  much  on  temptation  ;  so  that 
where  there  is  no  temptation  there  is  no  crime  ;  but 
let  temptation  come  in  the  way,  it  is  not  withstood, 
and  crime  is  the  result ;  temptation,  it  may  be,  by 
others,  but  more  commonly,  perhaps,  of  this  kind — 
when  a  man  "  is  drawn  away  of  his  own  lust  and 
enticed."  Temptation,  to  be  effectual,  must  corre- 
spond with  the  present  desire  of  him  who  is  tempted. 
Want  of  food  or  raiment  may  tempt  a  man  destitute 
of  these  necessaries  of  life  to  steal.  The  bait  must 
be  suited  to  the  prey ;  and  if  it  is  not,  it  will  fail. 
What  may  be  a  strong  temptation  to  one  man  may 
be  none  at  all  to  another.^ 

And,  again,  the  same  thing  that,  in  a  former 
period  of  a  man's  life,  or  in  the  last  year  or  month  of 
it,  or  even  yesterday,  might  have  strongly  tempted 
him,  may  over  the  same  man  now  have  no  power 
whatever.  Age,  health,  moral  improvement,  and  a 
variety  of  other  causes,  may  occasion  this  difference 
in  the  force  of  temptation. 

And,  on  the  other  hand,  what  will  now  tempt  a 
man,  and  lead  him  into  crime,  might  not  have  had 
this  power  at  an  earlier  period  of  his  life.  Or,  guilty 
now,  he  may  have  lived  innocent  through  former 


1  See  Paradise  Regained,  Book  ii. 
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years,  merely  because  temptation  did  not  then  come 
in  his  way.^ 

The  above  considerations  shows  the  importance  of 
the  time  of  which  a  witness  to  character  speaks. 
And,  in  fact,  the  witness  is  constantly  cross-examined 
on  the  article  of  time.  And  the  eifect  of  this  cross- 
examination  may  be  wholly  to  destroy  the  witness' 
evidence  in  chief.  On  the  trial  of  Colonel  Despard, 
in  1803,  for  high  treason.  Lord  Nelson  was  called  as 
a  witness  to  his  character.  And,  speaking  of  a 
particular  time  during  which  they  had  served  to- 
gether. Lord  Nelson  said:  "  In  all  that  period  of 
time,  no  man  could  have  shown  more  zealous  at- 
tachment to  his  sovereign  and  his  country  than 
Colonel  Despard  did.  I  formed  the  highest  opinion 
of  him  at  that  tinie,  as  a  man  and  an  officer,  seeing 
him  so  willing  in  the  service  of  his  sovereign." 
Lord  Nelson  was  then  cross-examined;  the  whole  of 
this  examination  consisting  of  the  three  following 
questions  and  answers: 

"  Q.  What  your  lordship  has  been  stating  was  in 
the  years  1779  and  1780  ? 

A.  Yes. 

Q.  Have  you  had  much  intercourse  with  Colonel 
Despard  since  that  time  ? 

A.  I  have  never  seen  him  since  the  29th  of  April, 
1780. 

Q.  Then  as  to  his  loyalty  for  the  last  twenty- 
three  years  of  his  life  your  lordship  knows  nothing. 

A.  Nothing.'"' 

In  the  present  century  (to  go  no  further  back)  the 
instances  in  this  country,  are  hardly  rare  of  men 


1  Henry  v,  A.  ii,  sc.  3. 

"  Trial  of  Col.  Despard  (taken  by  Gurney)  p.  174. 
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(may  their  names  be  forgotten),  men  of  station 
highly  educated,  who,  succumbing  to  temptation, 
have  exchanged  honor  for  infamy. 

If  proof  were  needed  to  show  the  vast  power  of 
enticement,  it  is  found  in  the  prayer,  "  Lead  us  not 
into  temptation." 
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CHAPTER  VII. 

OF   SUSPICION. 

Dr.  Johnson  defines  STispicion  to  be,  "  Imagination 
of  something  ill  without  proof."  ^  With  this  agree 
the  suspicions,  fancied  wrongs,  which  Terence  places 
among  the  troublesome  incidents  to  love.  ^ 

And  the  different  kinds  of  suspicion  mentioned  by 
Bacon,  in  his  essay  on  the  subject,  those  which  "  dis- 
pose kings  to  tyranny,  husbands  to  jealousy,  wise 
men  to  irresolution,"  are  thoughts  without  proof, 
images  floating  in  an  abscure  atmosphere.  "  Suspi- 
cions amongst  thoughts, "  he  says,  "  are  like  bats 
amongst  birds,  they  ever  fly  by  twilight." 

1  (A  curious  case  Is  related  of  a  youth  who  was  convicted  of  stealing  the 
pocket-book  of  a  lady,  one  morning  while  she  was  at  market.  It  appeared  at 
the  trial  that  the  lady,  while  stooping  over  examining  some  vegetables,  was 
startled  by  the  youth's  hand  laid  upon  her  shoulder.  Shortly  after,  in  seek- 
ing her  pocket-book  to  pay  for  some  purchase,  she  found  it  was  gone,  and  at 
once  suspicion  fell  upon  the  youth.  He  was  arrested,  and  found  with  a  black 
purse  in  his  possession,  which  contained  no  money.  The  market  woman 
identified  the  purse  by  private  marks,  and  swore  that  it  was  the  one  that  had 
been  taken  from  her.  It  was  shown  for  the  defense  that  the  boy  had  long 
possessed  the  identical  pocket-book,  the  witnesses  speaking  of  marks  by 
which  they  were  enabled  to  identify  it;  but  discrepancies  In  their  evidence 
led  to  the  suspicion  that  the  defense  was  a  fabricated  one,  and  the  jury  re- 
turned a  verdict  of  guilty. 

During  the  continuance  of  the  term  of  the  court,  two  men  who  were  mow- 
ing a  field  of  oats,  through  which  a,  path  lay  by  which  the  prosecutrix  had 
gone  to  the  market,  found  in  the  oats,  close  to  the  path,  a  black  pocket-book 
containing  five  one-pound  notes,  which  on  being  shown  to  the  prosecutrix 
was  immediately  recognized  as  the  one  she  had  lost,  and  the  prisoner,  was  dis- 
charged. The  woman  must  have  dropped  her  pocket-book,  or  drawn  it  from 
her  pocket  with  her  handkerchief,  and  had  clearly  been  mistaken  as  to  the 
identity  of  the  one  produced  on  trial.  Harris'  Before  and  At  Trial,  (Kerr's 
Am.  Ed.)  294,  295.) 

2  Ter.  Eun.  A.  i.,  sc.  1. 
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A  suspicion  that  a  person  entertains  may  be  ground- 
ed on  something  which  he  either  sees  or  hears.  And 
those  which  spring  from  what  is  heard  through  some 
tale-bearer  are  pointed  out  by  Bacon  as  of  the  most 
noxious  kind.  These  he  likens  to  the  sting  of  an 
insect ;  others  to  the  harmless  buzz  of  it.  "  Suspi- 
cions that  the  mind  of  itself  gathers  are  but  buzzes  ; 
but  suspicions  that  are  artificially  nourished,  and  put 
into  men's  heads  by  the  tales  and  whisperings  of 
others,  have  stings." 

Some  men  have  so  much  mastery  over  themselves 
that  they  do  not  suffer  their  faces  to  betray  their 
hearts,  although  agitated  by  strong  passion  ;  or  if  there 
is  not  a  perfect  concealment  from  all  beholders,  there 
is  from  some.^ 

But  this  power  over  the  countenance  is  probably 
not  common  ;  and  certainly  a  usual  source  of  suspi- 
cion is  a  person's  look,  gesture,  or  manner,  which  dis- 
closes some  painful  or  disturbed  '  state  of  his  mind  ; 
his  sense,  it  may  be,  of  guilt.^ 

A  person's  countenance,  however,  may  raise  sus- 
picion, yet  not  of  guilt ;  for  happily  a  sense  of  guilt 
is  not  so  common  as  feelings  of  an  innocent  character, 
A  face  often  foretells  unwelcome  news.  Such  a  one 
wore  Gulliver's  master,  the  Houyhnhnm,  on  his  com- 
municating to  Gulliver  the  intelligence,  unpleasant 
to  both,  that  he  must  leave  his  service.  "  In  the 
midst  of  all  this  happiness,"  the  traveller  says,  "  and 
when  I  looked  upon  myself  to  be  fully  settled  for  life, 
my  master  sent  for  me  one  morning  a  little  earlier 
than  his  usual  hour.    I  observed  by  his  countenance 


1  Eichard  III,  A.  iii,  sc.  4. 
Hamlet,  A.  iii,  sc.  2. 
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that  he  "was  in  some  perplexity,  and  at  a  loss  how  to 
begin  what  he  had  to  speak.^ 

Sorrow  in  the  countenance  every  day  foreshows 
the  dreaded  certainty  of  death.*  Suspicion  is  a 
constant  attendant  on  crime,  and  often  leads  to  the 
proof  of  it.  Cicero  tells  us  what  is  the  common 
course  of  erime.*  Signs  of  resistance  to  force,  and 
a  corpse's  appearance,  may  cause  a  strong  suspicion 
of  murder.* 

So,  on  the  other  hand,  a  suspicion  of  murder  may 
be  suspended  or  layed,  by  want  pf  signs  of  conflict, 
or  of  other  circumstances,  which  would  be  likely  to 
attend  it.^ 

In  a  case  of  murder,  the  deed  is  proved  to  have 
been  done  by  some  one;  and  often  there  are  facts 
surrounding  it®  which  are  a  source  of  suspicion  that 
it  was  done  by  a  particular  person.^ 


1  Gulliver's  Voyage  to  the  Houyliiilinms,  ch.  x. 

2  Henry  IV,  Part  iii,  A.  i,  sc.  1. 

'In  general,  crime,  first  of  all,  creates  suspicion;  next  follows  talk  and 
common  report  ajboutit;  then  comes  the  prosecution,  succeeded  by  convic- 
tion and  punishment. — Cic.  De  Fin.,  i,  16. 

*  "  Plautius  Silvanus,  one  of  the  praetors,  impelled  by  some  secret  motive, 
threw  his  wife  Apronla  out  of  the  window  of  her  apartment,  and  killed  her 
on  the  spot.  Being  immediately  seized  by  his  father-in-law,  Lucius  Apron- 
jus,  and  conveyed  to  the  presence  of  the  Emperor,  he  made  answer,  with  an 
air  of  distraction,  th»t  while  he  lay  asleep,  his  wife  committed  that  act  of 
violence.  Tiberius  went  directly  to  the  house.  He  examined  the  apart- 
ment, and  saw  evident  signs  of  a  person  who  had  struggled,  but  was  over- 
come by  force." — Murphy.  Tacitus  Annal.  iv,  .22.  Aiid  see  Henry  IV, 
Part  ii,  A.  iii,  sc.  2. 

^  Lara,  canto  ii. . . 

^  (There  are  several  interesting  cases  pn  record  where  the  remains  of  persons 
supposed  to  be  dead  have  been  identified,  and  such  death  clearly  proved  by 
circumstantial  evidence,  and  the  supposed  dead  person  subsequently  re-ap- 
peared; .and  filso  where  persons  have  been  identified  as  the  party  guilty  of 
some  heinous  crime;  and  executed  therefor,  and  [It  was  stibsequently  ascer- 
tained that  the  person  was  not  the  wretch  it  was  thought,  but  an  entirely 
different  and  innocent  one.  Harris'  Before  and  At  Trial.  (Kerr's  Am. 
Ed.)  372.) 

'  Henry  VI,  Part  ii,  A.  iii,  sc.  2. 
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Suspicious  facts  surrounding  a  deed  of  murder 
maybe, — the  suspected  person's  nearness, about  the 
time  of  the  murder,  to  the  place  where  it  was  com- 
mitted; ^  his  words  uttered  before  the  deed,  as  of 
anger,  hatred,  vengeance;  his  words  spoken  after  it; 
his  possession  of  a  weapon  suitable  to  effect  the 
deed;  the  condition  of  it,  as  bearing  marks  of  vio- 
lence or  stains  of  blood;  stains  of  blood  upon  his 
body  or  clothes;  prints  of  shoes,^  corresponding  with 
his  own  shoes,  on  the  ground  at  or  near  the  place  of 


1  (Harris  in  his  "Before  and  At  Trial,"  after  telling  the  anecdote  found  in 
the  appendix  of  this  work  as  Case  VII.  under  "  Cases  of  Erroneous  Convic- 
tion, says  : — A  similar  circumstance  is  said  to  have  occurred  not  far  from  St. 
Aid's  Bridge,  on  the  road  leading  from  Oxford  to  Abingdon.  Aman  who  was 
known  to  be  very  rich,  and  to  have  at  the  time  a  bag  of  gold  coin  in  his  travel- 
ing bags,  or  portmanteau,  called  at  an  inn  and  engaged  a  room  for  the  night. 
About  midnight  the  landlord  went  with  a  dark  lantern  and  a  sharp  knife 
Into  his  room,  only  to  discover  to  his  horror  that  some  one  had  preceded  him; 
that  the  saddle  bags  had  been  cut  open,  and  the  guest's  throat  cut,  and  he 
was  in  the  agonies  of  death.  Just  as  the  disappointed  and  terrified  villain 
was  retiring,  two  persons,  armed  with  swords  and  pistols,  who  had  been 
awakened  by  the  groans  of  the  dying  man,  rushed  into  the  room.  They  in- 
stantly seized  the  landlord,  and  on  their  evidence  he  was  condemned  to  be 
huug  and  gibbeted.  Some  years  later  a  person  who  was  condemned  to  die  on 
the  gallows  for  another  horrid  crime,  confessed  that  he  had  concealed  him- 
self in  the  inn,  knowing  that  the  murdered  guest  would  be  there,  and  that 
he  had  cut  his  throat  while  he  was  asleep,  and  carried  off  the  bag  of  gold. 
Harris'  Before  and  At  Trial  (Kerr's  Am.  Ed.),  284,  285.) 

2  (We  may  remark  that  all  evidence  of  a  "  circumstantial"  character  is  re- 
ceived with  great  caution,  and,  no  doubt,  rightly  so,  on  a  trial.  Take  as  an 
illustration  of  this,  the  evidence  offered  against  a  prisoner,  of  footmarks. 
Nothing  is  more  commonly  found  than  the  impression  of  boots  or  shoes  near 
to  a  murdered  body,  or  to  premises  which  have  been  broken  into.  A  police- 
man is  called  as  a  witness  on  the  trial,  who  deposes  that  he  took  the  boots  off 
the  prisoner  upon  his  arrest,  that  he  com,pared  them  with  the  footmarks  near 
the  place  of  the  alleged  crime  and  that  they  correspond  in  every  particular. 
"  You  compared  them,  I  suppose,"  usually  asks  the  judge,  "  by  placing  them 
in  the  impressions,  and  found  they  corresponded."  "Tea,  my  lord."  The 
answer  is  fatal  to  that  branch  of  evidence,  for  the  placing  the  boot  in  the  im- 
pression found  very  possibly  caused  that  similarity  relied  upon ;  the  prudent 
officer  places  the  prisoner's  boot  beside  the  footprint,  presses  it  into  the 
earth,  and  then  removes  it,  compares  the  impression  made  with  the  one  dis- 
covered.   Curiosities  of  Evidence,  16  Irish  L.  T.  <fc  Sol.  J.  620.) 
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the  crime;  his  appearance  or  behavior  after  the  deed, 
as  his  change  of  color,  starnmering,  trembling.  These 
or  the  like,  facts  constantly  create  a  suspicion  that 
the  person,  to  whom  they,  apply,  is  guilty  of  the 
deed.^  Shakespeare  represents  Henry  V.  as  putting 
into  the  hands  of  Cambridge,  Scroop,  and  Gray,  cer- 
tain papers  convicting  them  of  treason,  and  describes 
the  effects  they  had  on  them.^  In  the  story  told  by 
Cicero  there  were  circumstances  of  great  suspicion, 
that,  of  two  guests  at  an  inn,  one  had  murdered  the 
other.^  An  attempt  to  conceal  something  is  often  a 
source  of  suspicion.*  Flight  is  a  cause  of  suspicion.^ 
"When  a  crime  has  been  committed,  and  a  suspicion 
of  the  guilt  of  it  attaches  on  a  person,  from  his  sud- 
den disappearance  from  the  place  or  neighborhood 

1  Cic.  Orat.  Partit.  11,  and  see  33;  also  Romeo  and  Juliet,  A.  v.  sc.  3; 
Macbeta,  A.  i,  sc  7;  the  Corsair,  canto  ill. 

2  Henry  V,  A.  11,  sc.  2. 

'  A  man  going  to  market,  and  carrying  money  with  him,  was  overtaken  by 
another  man.  The  two  entered  into  conversation,  and  from  thence  arose  an 
inclination  on  the  part  of  both  to  keep  together  as  friends.  And  accordingly, 
when  they  had  both  entered  the  same  inn,  they  agreed  to  sup  together,  and 
to  sleep  In  the  same  room. — Supper  being  over,  they  both  retired  to  rest  in 
the  same  chamber.  But  the  innkeeper  (as  was  afterwards  discovered  on  his 
being  taken  up  on  another  charge)  having  seen  the  money,  which  the  one  of 
them  carried,  arose  in  the  night,  and  so  soon  as  he  perceived  his  two  guests 
to  be  sound  asleep  he  approached  them,  and  seeing  the  sword  of  the  one  who 
had  not  the  money  lying  near  him,  he  drew  it  from  the  sheath,  and  with  it 
killed  his  companion  ;  and  having  stolen  the  money,  he  replaced  the  bloody 
sv.-ord  In  the  sheath,  and  went  to  bed  again.  Kow  the  man,  whose  sword 
had  been  used  to  perpetrate  the  murder  arose  long  before  daylight,  and 
repeatedly  called  out  to  his  companion  in  order  to  wake  him.  And  receiving 
no  answer,  he  naturally  attributed  this  to  the  man  being  asleep.  And  taking 
up  his  sword  and  the  other  things  he  had  brought  with  him,  he  set  out  alone. 
The  innkeeper,  not  long  after,  raised  a  cry  that  a  man  was  murdered  ;  and 
he  together  with  some  of  his  guests,  pursues  and  overtakes  the  man,  who 
had  before  gone  out.  He  seizes  him,  draws  his  sword,  and  exhibits  it  bloody. 
The  owner  is  carried  to  Rome,  and  prosecuted  for  the  murder. — Cic.  De  In- 
ventione,  ii,  4. 

*  See  King  Lear,  A.  i,  sc.  2. 

'  Macbeth,  A.  11,  sc.  4.  [Fatetur  /acinus  qui  judicium  fugit.  Foxley's 
Case,  5  Co.  109  b;  Foster's  Case,  11  Co.  60  b;  BurrlU  Clrc.  Ev.  472  (2d  ed.] 
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^of  it,  to  ascertain  the  soundness  of  the  suspicion, 
the  first  inquiry  obviously  should  be,  is  the  going 
away  a  flight  ?  One  of  many  innocent  causes,  busi- 
ness or  pleasure,  may,  have  occasioned  the  depart- 
ure and  relatively  to  the  crime,  the  going  away  at 
this  particular  time  may  have  been  purely  acci- 
dental. And  supposing  the  departure  to  be  really 
flight,  it  may  be  flight  not  by  reason  of  the  crime, 
but  from  a  motive  quite  independent  of  it,  as  to 
escape  from  creditors.  In  the  case  of  Crossfleld, 
tried  in  1796,  for  high  treason,  there  was  evidence 
of  his  leaving  England.  For  the  prosecution  it  was 
said,  that  the  prisoner  left  England  to  avoid  being 
involved  in  the  present  charge;  and  for  the  defense 
there  was  evidence  to  show  he  went  abroad  to  escape 
from  his  creditors.  The  Chief  Justice  Eyre,  in  his 
summing  up,  told  the  jury — "  You  have  heard  a 
great  number  of  observations  upon  the  particular 
parts  of  the  evidence,  as  to  the  person's  conduct, 
respecting  his  originally  withdrawing  himself  from 
this  country.  It  will  be  a  point  for  you  to  satisfy 
yourselves  about;  whether  he  did  withdraw  himself 
from  this  country,  under  the  apprehension  of  being 
involved  in  this  charge,  or  whether  he  withdrew 
from  this  country,  merely  on  account  of  the  pressure 

of  his  circumstances If  this  man  with: 

drew  from  the  danger,  that  he  thought  himself  in, 
of  being  apprehended  under  this  charge,  that  is  a 
strong  corroboration  of  all  the  rest  of  the  evidence. 
On  the  other  hand,  if  he  withdrew  from  the  mere 
pressure  of  his  circumstances,  he  will  avoid  all  the 
inferences  that  have  been  made  from  his  conduct  in 
that  particular."^ 

1  Crossfield's  Trial  (taken  by  Gumey);  pp.  318,  319. 
8 
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Flight  there  may  be,  without  any  crime  at  all; 
but  caused  by  an  act  that  is  no  crime;  an  act  done 
innocently  by  one  who  has  not  courage  enough  to 
stay  and  explain  it.  Such  was  the  flight  of  Tyrrell, 
who  slew  William  Rufus :  without  informing  any 
one  of  the  accident  he  put  spurs  to  his  horse,  hast- 
ened to  the  seashore,  and  embarked  for  France.^ 

Suspicious  circumstances  are  capable  of  explana- 
tion; and  the  efFect  of  explanation  may  be  to  lessen 
their  force,  or  even  wholly  to  destroy  it.  Taking 
the  suspicious  facts,  above  noticed,  surrounding  a 
'deed  of  murder, — >the  suspected  person  may  inno- 
iCently  have  been  near  the  place  about  the  time  of 
the  murder;  his  words  may  have  been  quite  uncon- 
nected with  the  crime;  the  condition  of  the  weapon 
may  be  otherwise  accounted  for;  so  may  the  stains 
on  his  body  or  clothes;  the  shoes  may  not  have 
been  his;  or,  if  his,  they  may  have  been  worn  by 
somebody  else;  his  appearance  and  behavior  may  be 
shown  to  be  innocent.^ 

The  following  story  contains  a  lesson  against  rash 
suspicion: — •"  At  the  foot  of  a  mountain  there  issued 
out  a  clear  spring  of  water,  at  which  a  soldier 
alighted  from  his  horse  to  drink.  He  was  no  sooner 
^one  than  a  little  boy  came  to  the  same  place;  and 


1  Hume's  Hist.  ' 

'  (A  jury  would  be  justified  in  finding  an  accused  person  guilty  on  that  de- 
gree of  certitude  or  belief  which  would  induce  him  to  act  in  his  own  most 
important  concerns  in  life.  14  Law  Jour.  614.  It  is  a  rule  that  before  a 
moral  certainty  can  be  satisfactorily  established  in  any  given  case,  the  facts 
proved  must  be  irreconciliable  with  the  innocence  of  the  accused  q/'  the  crime 
with  which  he  is  charged,  and  inexplicable  on  any  other  hypothesis  than  that 
of 'his  guilt,  and  should  exclude  every  other  hypothesis.  14  Law  Jour.  598. 
Again  aJJ  the  facts  proved  must  be  consistent  with  the  hypothesis  of  guilt; 
and  if  there  be  any  satisfactory  established  fact  inconsistent  with  this  hypo- 
thesis the  accused  should  not  be  conVicted.    14  Law  Jour.  612.) 
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finding  a  purse  of  gold,  whicli  the  soldier  had  dropped, 
toolj;  it  up,  and  went  away  with  it.  Immediately 
after  this  came  an  infirm  old  man,  weary  with  age 
and  traveling;  and  having  quenched  his  thirst,  sat 
down  to  rest  himself  by  the  side  of  the  spring. 
The  soldier  missing  his  purse  returns  to  search  for 
it,  and  demands  it  of  the  old  man,  who  affirms  he 
had  not  seen  it,  and  appeals  to  Heaven  in  witness  of 
his  innocence.  The  soldier,  not  believing  his  pro- 
testations, kills  him."  ^ 

In  Cymbeline,^  some  very  suspicious  circumstan- 
ces, invented  by  lachimo  to  prove  Imogen  faithless 


1  The  Spectator,  No.  237.  {The  following  is  extracted  from  the  Cincinnati 
Enquirer  of  August  8,  1870  :  "  Two  physicians,  Dr.  B  and  Dr.  W.,  entered 
the  Metropolitan  Bath-house,  on  Sycamore,  above  Fourth  street,  at  a  late 
hour,  a  night  or  two  ago,  and  asked  for  a  double  bath,  which  was  given,  them. 
One  of  the  two,  Dr.  W.,  disrobed  immediately,  and  during  a  merry  conver- 
sation, leaped  laughingly  into  the  tub,  inhaling  a  quantity  of  water,  which 
strangled  him  at  once.  He  threw  up  his  hands  and  made  every  effort  to  re- 
gain his  suspended  breath  but  to  no  purpose.  He  suffered  immensely,  and 
struggled  until  he  grew  livid.  His  fate  seemed  inevitable  and  Dr.  B.,  para- 
lyzed by  terror,  stood  by  his  side  and  waited  for  the  moment  that  death  would 
come  to  his  friend's  relief. 

"Suddenly  a  thought  struck  Dr.  B.  and  reason.began  to  act.  He  knew 
that  men  had  been  saved  from  choking  by  blows  upon  the  back,  and  in  a 
moment  he  struck  his  companion,  who,  with  protruding  eyes  and  livid  face, 
was  undergoing  all  the  horrors  of  strangulation,  a  heavy  blow  between  the 
shoulders. 

"  Dr.  W.  threw  up  the  water  and  was  relieved  at  once;  but  so  exhausted 
was  he  by  the  terrible  scene  through  which  he  had  passed  that  he  sank  help- 
less into  the  tub,  and  would  have  been  drowned  but  for  Dr.  B.,  who  lifted 
J^in  up  in  his  arms  and  supported  him  until  his  strength  was  partially  re- 
stored. 

"  It  was  a  narrow  escape  indeed.  Had  Dr.  W.  remained  ten  seconds  longer 
in  his  then  condition,  he  would  have  been  beyond  the  power  or  hope  of  restora- 
tion. Had  he  died  there  by  strangulation,  in  what  a  position  would  his 
demise  have  placed  Dr.  B.,  who  had  insisted  at  the  '  Metropolitan '  upon  » 
double  bath,  and  urged  his  friend,  who  appeared  indifferent  to  the  matter, 
before  the  negroes,  to  yield  to  his  proposition  !  No  noise  would  have  been 
made  by  the  horrid  mode  of  dying,  and  the  first  known  of  the  casualty  would 
have  been  the  announcement  of  Dr.  B.,  that  Dr.  W.  was  dead."] 
"  Act  ii,  sc.  4  ;  A.  v,  sc.  5. 
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to  her  husband,  are  most  satisfactorily  explained.^ 
"  The  gentle  Desdemona  married  to  the  Moor,"  what 
a   source   of  suspicion^  was   "  that   same  handker- 


1  (Near  a  century  ago  there  lived  in  Paris  an  old  dame  who  kept  a  shop  not 
far  from  the  Place  St.  Michel.  This  woman  was  reputed  to  be  rich  and  was 
supposed  to  keep  her  money  in  the  house.  Her  only  servant  was  a  boy  who 
had  lived  with  her  for  several  years ;  he  slept  in  the  house,  but  high  up  in 
the  fourth  story,  or  rather  loft,  which  could  only  be  reached  by  a  staircase, 
such  as  was  common  in  those  days,  outside  the  house  wall,  the  old  lady  sleep- 
ing in  a  room  on  the  ground  floor,  at  the  back  of  the  shop.  It  was  tlie  boy's 
duty  to  lock  the  shop  door  at  night,  and  retain  possession  of  the  key.  One 
morning  the  neighbors  found  the  shop  door  open  much  earlier  than  usual ; 
and  as  there  was  no  one  to  be  seen  in  the  shop,  some  of  them,  suspecting  that 
all  was  not  right,  went  in.  There  were  no  marks  betokening  a  violent  entry 
of  the  premises,  but  the  old  lady  was  discovered  dead  in  her  bed,  having  re- 
ceived many  wounds,  such  wounds,  to  all  appearance,  having  been  inflicted 
with  a  kuife;  and  a  knife  covered  with  blood  was  found  lying  in  the  middle 
of  the  shop  floor.  One  hand  of  the  corpse  yet  grasped  a  thick  lock  of  hair, 
and  in  the  other  was  a  neck-handkerchief.  It  was  proved  beyond  a  doubt, 
that  the  knife  and  the  neck-handkerchief  belonged  to  the  boy  who  had  so 
long  been  her  servant,  and  the  lock  of  hair  also  matched  his  exactly.  He 
was  arrested  charged  with  the  crime  and  (probably  under  torture)  confessed 
it,  and  suffered  capital  punishment  as  a  murderer.  He  was  Innocent  not- 
withstanding. 

Not  very  long  after  his  execution,  another  boy,  a  servant  in  a  neighboring 
wine  shop,  being  taken  into  custody  for  another  offense  and  seized  with  the 
pangs  of  remorse,  confessed  to  the  murder  of  the  old  dame.  He  had  long 
been  familiarly  acquainted  with  the  shop  boy,  who  had  suffered  innocently, 
and  had  been  in  the  habit  of  dressing  his  hair.  He  had  managed  by  degrees 
to  save  up  enough  of  the  lad's  hair  from  the  comb  lie  made  use  of  to  make 
into  a  tolerably  stout  lock,  and  this  he  had  put  into  the  hand  of  the  dead 
woman.  He  had  stolen  one  of  the  boys  neck-handkerchiefs,  and  also  his 
knife,  and  by  taking  an  impression  in  wax  of  the  key,  had  been  able  to  con- 
struct another  by  which  to  gain  entrance  to  the  shop.  At  the  first  glance 
the  evidence  in  this  case  seems  at  once  clear,  natural  and  conclusive;  but  the 
very  completeness  of  the  evidentiary  facts  ought  to  have  aroused  suspicion ; 
and  there  is  no  doubt,  had  a  rigid  Investigation  been  set  on  foot,  the  inno- 
cence of  the  accused  would  have  been  established.  Harris'  Before  and  At 
Trial,  (Kerr's  Am.  Ed.)  352,  353.) 

'^  (Article  720  of  the  Napoleon  Code,  as  it  stood  originally,  declared  that  when 
it  could  not  be  ascertained  who  died  first,  the  age  and  sex  of  the  parties  should 
guide  the  judges  in  their  decision.  To  this  the  Consul  Cambacfrfes  objected 
as  too  absolute,  and  the  article  was  accordingly  modified.  (Motifs  et  discours 
du  Code  Civil,  vol.  ii.  p.  321,  ed.  of  Firmin  Didot,  Paris,  1S38.)  As  the  law 
of  France  now  stands,  the  presumptions  created  by  law  are  not  resorted  to 
unless  in  the  absence,  1st  of  material  facts,  resulting  from  the  appearance  of 
the  body,  examined  by  physicians ;  2nd,  the  testimony  of  persons  who  wit- 
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chief  !  "  And  how  ill-founded  !  ^  The  unfounded 
suspicion  of  Hero's  disloyalty  to  Claudio  furnishes, 
perhaps,  the  most  affecting  incident  in  all  Shake- 
speare's plays.^ 


nesaed  the  event,  and  3rd,  circumstances  of  facts.  Thus  in  deciding  cases 
arising  out  of  the  massacre  of  the  Huguenots,  on  St.  Bartholomew's  Day, 
the  Parliament  of  Paris  acted  on  the  presumption  that  the  murder  of  the  older 
persons  preceded  that  of  the  children  and  the  younger  persons,  believing  that 
the  assassins  would  in  the  first  place  destroy  those  who  were  able  to  offer  re- 
sistance, in  preference  to  those  from  whom  they  had  little  to  fear.  (Stryk. 
Diss.  10,  c.  6,  No.  11.)  So  in  the  case  of  the  wife  of  Bobe,  daughter  of  the 
celebrated  Dumoulin,  who  together  with  her  two  children,  one  aged  twenty- 
two  months  and  the  other  eight  years,  was  murdered  by  robbers,  on  the  19th 
February,  1572,  the  Court  presumed  that  the  mother  was  killed  first.  (Poth- 
ier  Traite  de  Suexes,  c.  3,  §  1 ;  Merlin  Rep.  art.  Mort.  c.  2,  §  1.)  Merlin  quotes 
1,  32,  §  14,  d.  24,  which  declares:  "  Si  quidem  possit  apparere  quis  ant^  spiri- 
tum  posuerit,  expedita%st  quuestlo;  si  vero  non  appareat,  difficilis  est  quaes- 
tio; '!  and  he  adds:  "Sicette  question  est  epineuse  par  ellememe  on  peut 
aisement  se  persuader  que  les  interprStes  et  les  docteurs  en  out  encore  aug- 
mente  embarras."  Merlin  has  with  his  usual  Industry  and  thorough  ac- 
quaintance with  the  French  and  Roman  Law,  analyzed  and  commented  on 
the  different  decisions  had  in  France  from  the  earliest  period  to  the  present 
time,  and  a  perusal  of  them,  we  think,  will  show  that  they  cannot  be  referred 
to  any  certain  standard,  or  definite  rule.  20  Journal  of  Jurisprudence,  616, 
618.) 
1  Othello,  A.  iii,  sc.  3,  4 ;  A.  iv,  sc.  1 ;  A.  v,  sc.  2. 
Much  Ado  About  Nothing,  A.  ii,  sc.  2;  A.  iii,  sc.  3;  A.  iv,  sc.  1. 


lis  OF   PROBABILITY. 


CHAPTER  VIII. 


OP   PKOBABILITT.^ 


"What  probability  is  we  are  told  by  Locke :  "  Prob- 
ability is  likeliness  to  be  true  ;  the  very  notation  of 
the  word  signifying  such  a  proposition,  for  which 
there  be  arguments  or  proofs  to  make  it  pass,  or  be 
received  for  true.  The  entertainment  the  mind 
gives  this  sort  of  propositions  is  called  belief,  assent 
or  opinion,  which  is  the  admitting  or  receiving  any 
proposition  for  true,  upon  arguments  or  proofs  that 
are  found  to  persuade  us  to  receive  it  as  true,  with- 
out  certain  knowledge   that  it  is   so 

Probability  being  to  supply  the  defect  of  our  knowl- 
edge, and  to  guide  us  where  that  fails,  is  always 
conversant  about  propositions,  whereof  we  have  no 
certainty,  but  only  some  inducements  to  receive  them 


'  ["Nothing  is  impossible  which  dees  not  involve  a  contradiction.  .  .  . 
There  is  a  possibility  that  Bonner  may  have  been  a  good  Protestant,  who 
being  convinced  that  the  blood  of  martyrs  is  the  seed  of  the  Church,  hero- 
ically went  through  all  the  drudgery  and  infamy  of  persecution,  that  he  might 
inspire  the  English  people  with  an  intense  and  lasting  hatred  of  Popery. 
There  is  a  possibility  that  Jeffries  may  have  been  an  ardent  lover  of  liberty, 
and  that  he  may  have  beheaded  Algernon  Sidney,  and  burned  Elizabeth 
Grarnet,  only  in  order  to  produce  a  reaction  which  might  lead  to  a  limitation 
of  the  prerogative.  There  is  a  possibility  that  Thurtell  may  have  killed  Weare 
only  in  order  to  give  the  youth  of  England  an  impressive  warning  against 
gaming  and  bad  company.  There  is  a  possibility  that  Pauntleroy  may  have 
forged  powers  of  attorney  only  in  order  that  his  fate  might  turn  the  atten. 
tion  of  the  public  to  the  defects  of  the  penal  law.  These  things,  we  say,  are 
possible.  But  they  are  so  extravagantly  improbable,  that  a  man  who  should 
act  on  such  suppositions  would  be  fit  only  for  Saint  Luke's." — Macaui.ay. 
— Essay  on  Lord  Bacon.'] 
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for  true.  The  grounds  of  it  are,  in  short,  these  two 
following :  First,  the  conformity  of  anything  with 
our  own  knowledge,  observation,  and  experience. 
Secondly,  the  testimony  of  Others,  vouching  their 

observation  and  experience Probability 

wanting  that  intuitive  evidence  which  infallibly  de- 
termines the  understanding,  and  produces  certain 
knowledge,  the  mind,  if  it  would  proceed  rationally, 
ought  to  examine  all  the  grounds  of  probability, 
and  see  how  they  make  more  or  less,  for  or  against, 
any  proposition,  before  it  assents  to  or  dissents  from 
it ;  and,  upon  a  due  balancing  the  whole,  reject  or 
receive  it,  with  more  or  less  firm  assent,  proportion- 
ably  to  the  preponderancy  of  the  greater  grounds  of 
probability  on  one  side  or  the  other.  For  example: 
If  I  myself  see  a  man  walk  on  the  ice,  it  is  past 
probability,  it  is  knowledge.  But  if  another  tells  me 
he  saw  a  man  in  England,  in  the  midst  of  a  sharp 
winter,  walk  upon  water  hardened  with  cold,  this 
has  so  great  conformity  with  what  is  usually  ob- 
served to  happen,  that  I  am  disposed,  by  the  nature 
of  the  thing  itself,  to  assent  to  it,  unless  some  man- 
ifest suspicion  attend  the  relation  of  that  matter  of 
fact.  But  if  the  same  thing  be  told  to  one  born  be- 
tween the  tropics,  who  never  saw  nor  heard  of  any 
such  thing  before,  there  the  whole  probability  relies 
on  testimony  ;  and  as  the  relators  are  more  in  num- 
ber, and  of  more  credit,  and  have  no  interest  to 
speak  contrary  to  the  truth,  so  that  matter  of  fact  is 
like  to  find  more  or  less  belief.  Though  to  a  man 
whose  experience  has  been  always  quite  contrary, 
and  who  has  never  heard  of  anything  like  it,  the 
most  untainted  credit  of  a  witness  will  scarce  be 
able  to  find  belief.     As  it  happened  to  a  Dutch  am- 


120  OF   PROBABILITY. 

bassador,  who,  entertaining  the  king  of  Siam  with 
the  particularities  of  Holland,  which  he  was  inquis- 
itive after,  amongst  other  things,  told  him  that  the 
water  in  his  country  would  sometimes  in  cold 
weather  be  so  hard  that  men  walked  upon  it,  and 
that  it  would  bear  an  elephant,  if  he  were  there.  To 
which  the  king  replied,  '  Hitherto  I  have  believed 
the  strange  things  you  have  told  me,  because  I  look 
upon  you  as  a  sober,  fair  man,  but  now  I  am  sure 
you  lye.'  Upon  these  grounds  depends  the  probabil- 
ity of  any  proposition  ;  and  as  the  conformity  of  our 
knowledge,  as  the  certainty  of  observations,  as  the 
frequency  and  constancy  of  experience,  and  the 
number  and  credibility  of  testimonies,  do  more  or 
less  agree  or  disagree  with  it,  so  is  any  proposition, 
in  itself,  more  or  less  probable,"  ^ 

Experience,  as  we  may  learn  from  the  above  pas- 
sage, is  closely  connected  with  probability.  And  of 
experience,  Archbishop  Whately  says  :  "  This  word, 
in  its  strict  sense,  applies  to  what  has  occurred 
within  a  person's  own  knowledge.  Experience,  in 
this  sense,  of  course  relates  to  the  past  alone.  Thus 
it  is  that  a  man  knows  by  experience  what  suffer- 
ings he  has  undergone  in  some  disease.  More  fre- 
quently the  word  is  used  to  denote  that  Judgment 
which  is  derived  from  experience  in  the  primary 
sense,  by  reasoning  from  that  in  combination  with 
other  data.  Thus,  a  man  may  assert,  on  the  ground 
of  experience,  that  he  was  cured  of  a  disorder  by 
such  a  medicine — that  that  medicine  is  generally 
beneficial  in  that  disorder.  It  is  in  this  sense  only 
that  experience  can  be  applied  to  the  future,  or,  which 


1  Locke  on  the  Understanding,  Book,  IV,  ch.  xv.     See  also,  on  Probability, 
Butler's  Introduction  to  his  Analogy  of  Keligion. 
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comes  to  the  same  thing,  to  any  general  fact ;  as 
e.g.,  when  it  is  said  that  we  know  by  experience 
that  water  exposed  to  a  certain  temperature  will 
freeze." ^ 

There  is  no  probability  more  often  thought  of, 
and  talked  about,  than  that  of  the  coming  weather. 
And  certainly  from  experience  it  may  often  be  right- 
ly judged  of.^  The  boatman  who  embarked  Caesar 
and  his  fortune  presaged  the  storm  that  overtook 
them.^ 

A  case  of  probability  of  the  death  of  a  person  is 
when  he  has  not  been  heard  of  for  a  great  number  of 
years.*     On  the  subject  of  a  missing  person  a  rule 

1  Whately's  Element  of  Logic,  Appendix  v.    Experience,  ed.  1850. 

2  Henry  IV,  Part  1,  A.  iv,  sc.  4.  'Lucan,  Phars.  v.  539. 
*  See  The  Corsair,  canto  iii;  and  Lara,  canto  i. 

5  (The  following  rules  are  from  a  continued  article  in  the  29  Albany  Law 
Journal,  426,  464,  488,  504. 

Rule  5.  An  absentee  shown  not  to  have  been  heard  of  for  seven  years  by 
persons,  who  if  he  had  been  alive  would  naturally  ha,ve  heard  of  him,  is  pre- 
sumed to  have  been  alive  until  the  expiry  of  such  seven  years  and  to  have 
died  at  the  end  of  that  term. 

Rule  6.  An  "  Absentee  "  within  Rule  5,  is  one  who  has  left  his  residence, 
home  or  domicil,  either  temporarily  (intending  to  return)  or  permanently  (in- 
tending to  establish  a  fixed  residence,  home  or  domicil  elsewhere.)  Where 
the  removal  is  temporary,  absence  alone,  without  being  heard  of,  is  sufficient 
to  raise  the  presumption  of  death  within  Rule  5.  But  where  it  is  pennanent, 
without  intention  to  return,  the  presumption  does  not  arise  until  mqmry  has 
been  made  at  the  fixed  residence,  home  or  domicil. 

Rule  7.  "  Persons  who  would  naturally  have  heard  of  him,  within  Rule 
5  is  not  confined  to  a  particular  class ;  they  may  be  relatives  or  strangers. 

Rules,  "Not  been  heard  of"  within  Rule  5,  means  that  none  of  the 
"  persons  "  referred  to  in  Rule  7,  has  heard  anything  about  him  which  should 
or  would  raise  a  reasonable  doubt  in  his  or  her  mind  that  he  really  was  no 

™j?uie9  The  absentee's  "residence,  home  or  domicil,"  within  Rule  6, 
refers  to  that  place  which  he  first  departed  from,  and  does  not  include  places 
where  he  may  have  afterwards  resided  or  visited. 

Rule  10  But  the  presumption  will  arise  that  the  death  of  the  absentee  has 
occurred  before  the  expiration  of  the  seven  years  from  being  last  heard  of, 
where  any  of  the  following  circumstances,  are  shown  viz.     See  Rules  11,  12, 

^V«/e  11.     That  within  that  time  he  was  in  a  desperate  state  of  health. 
Rule  12.     That  within  that  time  he  embarked  on  a  vessel  which  has  not 
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of  law  has  preTailed,  that  a  person  is  to  be  presumed 
to  be  dead  who  has  not  been  heard  of  for  several 
years.  This  rule  ^  has  by  different  judges  been 
acknowledged  in  the  following  terms  :  "  The  pre- 
sumption of  the  duration  of  life,  with  respect  to  per- 
sons of  whom  no  account  can  be  given,  ends  at  the 
expiration  of  seven  years  from  the  time  when  they 
were  last  known  to  be  living."  ^     "  That  presumption 


since  been  heard  of  and  is  long  overdue,  inquiries  having  been  made  at  her 
ports  of  departure  and  destination. 

Rule  13.  That  at  some  time  within  that  period  he  has  encountered  a 
"specific  peril,"  which  includes  not  the  ordinary  dangers  of  travel  or  navi- 
gation but  some  unusual  or  extraordinary  danger. 

Rule  14.  That  his  habits,  character,  domestic  relations  or  necessities  would 
have  made  it  certain  that  if  alive  within  that  period  he  would  have  returned 
to  or  communicated  with  his  residence,  home  or  domicil. 

Rule  15.  But  the  presumption  of  death  at  the  expiration  of  seven  years 
from  being  last  heard  of,  does  not  arise  where  it  is  improbable  that  the  ab- 
sentee, even  if  alive,  would  or  could  have  been  heard  of  or  could  have  com- 
municated with  his  residence,  home  or  domicil,  or  where  in  other  judicial 
proceedings  the  absentee  is  recorded  as  having  been  alive  subsequently  to  the 
end  of  the  seven  years.) 

^  (C.  died  December  4,  1852,  leaving  by  her  will  a  legacy  to  her  nephew,  E. 
In  1837,  E.  resided  in  Connecticut,  but  removed  to  New  York,  where  he  was 
heard  from  until  1849,  when  he  ceased  to  correspond  with  his  friends  in 
Connecticut,  and  was  not  subsequently  heard  of.  If  E.  died  before  C,  the 
legacy  lapsed.  If  he  survived  in  1862  (when  the  suit  was  brought),  it  be- 
longed to  him.  If  he  died  after  C.  it  belonged  to  his  next  of  kin.  Held,  that 
the  presumption  was  that  E.  did  not  die  till  1856,  and  the  legacy  went  to  his 
next  of  kin.     Clarke  v.  Canfield  (1862),  15  N.  J.  (Eq)  119. 

In  1866  A.  claiming  as  the  wife  of  N.  brought  an  action  for  dower  in  land 
which  the  defendant  claimed  by  virtue  of  a  deed  made  in  1856.  It  was  proved 
that  N.  had  not  been  heard  of  since  March  21,  1852.  The  presumption  was 
that  he  was  dead  on  March  22,  1859.     Whiting  v.  NichoU  (186t),  46  111.  235. ) 

E.  died  on  September  9, 1851,  leaving  a  legacy  to  his  son  W.  In  May,  1846, 
W.  wrote  to  his  brother  that  he  was  to  sail  from  Baltimore  to  Africa  in  a  few 
days,  in  Charge  of  a  brig.  Nothing  was  subsequently  heard  of  him.  Held 
that  the  presumption  was  that  W.  was  alive  on  September  9th,  1851.  Eagle's 
case  (1856),  3  Abb.  Pr.  218;  Bradley  v.  Bradley  (1838),  4  Whart.  173;  White- 
side's Appeal  (1854),  23  Pa.  St.  114. 

In  the  middle  of  November,  1846,  Captain  M.,  in  command  of  a  ship  of 

2  By  Lord  EUenborough,  6  East,  85. 
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arises  from  the  great  lapse  of  time  since  the  party 
has  been  heard  of  ;  because  it  is  considered  extraordi- 
nary, if  he  was  alive,  that  he  should  not  be  heard  of. 
In  other  words,  it  is  presumed  that  his  not  being 
heard  of  has  been  occasioned  by  his  death,  which 
presumption  arises  from  the  considerable  time  that 
has  elapsed."  ^ 

For  some  purposes  in  the  affairs  of  the  world,  and 

war  with  ten  seamen,  sailed  on  a  launch  from  San  Francisco  to  Fort  Sutler  on 
the  Sacramento  river.  No  intelligence  was  ever  after  received  of  the  launch 
or  of  any  of  its  crew.  On  December  1,  1846,  a  grant  of  laud  was  made  to 
Captain  M.  The  presumption  was  that  Captain  M.  was  alive  on  December 
1,  1871.     Montgomery  v.  Bevans  (1871),  1  Saw.  660. 

In  March,  1861,  M.  disappeared  from  his  boarding  house  in  New  York 
with  the  declared  intention  of  going  South,  and  was  not  afterwards  seen  or 
heard  of.  In  1871  his  administrator  brought  an  action  on  a  policy  of  insur- 
ance on  his  life.  The  company  defended  on  the  ground  of  a  failure  to  pay  a^ 
premium  due  in  June,  1861.  Held,  that  M.  must  be  presmned  to  have  been 
alive  at  that  time,  and  the  administrator  could  not  recover.  Hancock  D. 
American  Life  Insurance  Co.  (1876),  62  Mo.  26. 

In  fixing  this  arbitraiy  period  of  seven  years— for  it  might  just  as  reason- 
ably have  been  made  five  or  ten — the  judges  followed  the  Legislatm-e,  which 
in  the  time  of  James  the  First  and  of  Charles  the  Second,  in  order  to  render  it 
possible  for  the  wife  of  an  absent  party  to  marry  again  without  fear  of  com- 
ihittlng  a  crime  and  to  lessen  the  inconvenience  of  ascertaining  and  proving 
the  death  of  cestui  que  vies  in  leases,  provided  that  seven  years'  absence  with- 
out being  heard  of  should  be  sufficient  proof  of  death  in  both  cases.  29  Alb. 
L.  J.  427. 

In  one  case  an  English  Vice-chancellor  expressed  the  opinion  that  the 
presxunptions  relating  to  death  were  becoming  more  and  more  untenable. 
"Owing,"  said  he,  "to  the  facility  which  travelling  by  steam  afforded,  a 
person  may  now  be  transported  in  a  very  short  space  of  time  from  this  coun- 
try to  the  backwoods  of  America,  or  to  some  other  remote  region,  where  he 
may  never  be  heard  of  again."  Shadwell,  V.  C,  in  Watson  v.  England,  14 
Sim.  38. 

A  woman  was  sued  on  a  promissory  note  dated  in  1808.  She  pleaded 
coverture  at  the  time.  It  was  proved  that  she  was  married  in  England  in 
1779,  to  a  person  who  went  to  Jamaica  twelve  years  before  the  trial.  The 
presumption  was  that  the  husband  was  dead  after  seven  years'  absence.  Hope- 
well V.  De  Finn  (1809),  2  Camp.  113. 

,T.  sailed  from  New  York  to  Europe  in  1791,  and  nothing  was  subsequently 
heard  of  him.  The  presumption  is  that  J.  continued  alive  till  the  expiration 
of  seven  years  from  the  day  he  sailed  from  New  York.  Burr  v.  Sim  (1838), 
4  Whart.  150;  33  Am.  Dec.  50.) 

1  By  Lord  Denman,  2  Mees.  and  Wei.  913. 
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especially  those  relating  to  property,  it  may  be  a 
convenient  rule  to  fix  a  certain  time,  a^  seven  years, 
at  the  end  of  which  a  person,  not  heard  of  during  all 
that  time,  shall  be  presumed  to  be  dead  ;  but  it  may 
be  doubtful  whether  it  is  desirable  to  take  the  mere 
fact  of  not  hearing  of  him  for  a  certain  time  as  a 
sufficient  ground  for  the  presumption.  This  pre- 
sumption is  founded  on  probability ;  and  whether 
there  is  a  probability  of  death  will  certainly  depend 
on  the  particular  circumstances  of  each  case :  as  the 
age  and  constitution  of  the  missing  person  ;  his  pro- 
fession, trade,  calling,  or  pursuit  in  life,  whether  per- 
ilous, unhealthy,  or  otherwise  tending  to  shorten 
life  ;  the  climate  of  the  country  he  lived  in  when 
last  heard  of ;  his  power  of  communication,  by  writ- 
ing or  otherwise,  with  his  friends. 

Generally  speaking,  allowing  for  the  missing  per- 
son's age  and  constitution,  and  for  climate,  and  any 
other  peculiarities  in  the  case,  it  may  be  right,  and 
certainly  most  safe,  to  take  the  probability  to  be,  that 
up  to  the  average  term  of  man's  life,  the  absent  per- 
son is  alive.     Why  suppose  him  to  be  dead  ? 


1  [The  Revised  Statutes  of  Kew  York  provide  :  If  any  person,  upon  whose 
life  any  estate  in  lands  depends,  remains  beyond  sea,  or  absents  himself,  for 
seven  years  together,  he  shall  be  accounted  naturally  dead  in  any  action  con- 
cerning such  lands,  in  which  his  death  is  in  question,  unless  he  is  proved  to 
be  alive  (1  R.  S.  749,  s.  6).  As  to  presumption  of  death,  see  O'Gara  v.  Eisen- 
lour.   (7  Transcript  Appeals,  310). 

We  remember  a  case  where  a  man  left  the  city  of  New  York  without  the 
knowledge  of  his  wife  and  family.  Soon  after  a  body  was  found,  which  was 
supposed  to  be  his,  but  so  mutilated  and  decomposed  as  to  render  the  identi- 
fication uncertain.  It  was,  however,  the  belief  that  he  was  dead,  and  this 
belief  was  continued  until,  after  an  absence  of  more  than  twenty-nine  years, 
he  returned.  He  had  never  been  heard  of  during  his  absence.  He  had  no 
welcome  to  his  return,  which  was  not  altogether  voluntary.  Living  in  a  dis- 
tant State,  under  an  assumed  name,  he  had  fallen  sick,  and,  being  in  poverty, 
to  obtain  assistance,  he  told  of  property  he  had  in  New  York,  his  right  to 
which  he  was  willing  to  exchange  for  present  shelter  and  support.    This  ex- 
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The  following  are  facts  in  a  cause,  Dowley  v.  Win- 
field,  before  the  Vice -Chancellor  Shadwell  :  In  or 
about  September,  1830,  F.  W.  Dowley,  who  was 
then  about  fifteen  years  old,  left  England  as  one  of 
the  crew  of  a  South  Sea  whaler,  called  the  Partridge, 
which  artived  in  London,  on  its  return  from  the 
South  Seas,  in  the  beginning  of  1834.  Dowley  did 
not  return  in  her,  and  no  tidings  had  been  heard  of 
him  since  he  left  England,  except  that  in  February, 
1834,  the  captain  of  the  ship  stated  that  Dowley  ran 
away  from  the  Partridge  at  Woahoo,  one  of  the  Sand- 
wich Islands,  about  two  years  then  since,  and  that 
the  captain  had  heard  nothing  of  him  subsequently; 
that  several  ships  were  lying  at  Woahoo,  and  the 
captain  thought  it  not  unlikely  that  Dowley. might 
have  got  on  board  one  of  them  bound  for  America. 
In  consequence  of  this  information,  an  advertise- 
ment was  inserted  in  The  Times  and  Morning  Adver- 
tiser newspapers,  on  the  3d  of  October,  1834,  ad- 
dressed to  merchant  seamen  and  others,  and  re- 
questing to  be  furnished  with  information  as  to  the 
then  abode  of  Dowley,  or  if  he  was  dead,  as  to  the 
place  of  his  decease  ;  and  500  copies  of  this  adver- 

eited  the  cupidity  of  one  of  his  hearers,  'who  brought  him  on  to  New  York, 
took  from  him  a  conveyance  of  the  property,  and  set  to  work  to  recover  it. 
We,  on  behalf  of  the  surviving  relatives  of  his  wife,  saw  this  man,  and  e  n- 
deavored  in  vain  to  extract  from  him  a  reason  for  his  strange  conduct.  We 
would  mention  another^case  of  prolonged  absence  and  subsequent  return,  the 
account  of  which  came  from  the  man's  wife,  and  under  circumstances 
which  led  us  to  believe  her  statement  to  be  true.  A.  B.  was  a  portrait 
painter  in  Brooklyn,  he  suddenly  disappeared,  and  all  efforts  to  trace  out 
what  had  become  of  him  were  unavailing.  After  an  absence  of  nearly  fif- 
teen years,  he  one  day  quietly  entered  the  house  where  his  wife  resided,  re- 
mained there  a  portion  of  the  day,  refusing  in  any  way  to  account  for  his 
absence.  Before  night  he  again  disappeared,  as  suddenly  and  as  completely 
as  on  the  previous  occasion,  and  although  twelve  years  intervened  the  second 
disappearance  and  the  narration  of  the  circumstance  to  us,  he  had  neither 
returned  nor  been  heard  of.] 
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tisement  were  printed  and  distributed  at  the  various 
docks  in  London.  In  1835,  another  advertisement 
was  published  in  The  Times,  and  in  two  Liverpool 
newspapers,  and  also  in  several  American  news- 
papers, offering  a  reward  of  £50  to  any  person  who 
would  furnish  information  as  to  the  place  of  abode, 
or  death,  of  Dowley.  In  1844,  Sir  L.  Shadwell 
made  an  order  which  declared  that,  under  the  cir- 
cumstances, it  was  to  be  presumed  that  Dowley  was 
dead.  In  this  case  it  will  be  seen  Dowley  had  not 
been  heard  of  for  twelve  years.  The  presumption 
was  made  with  the  view  to  the  transfer  to  the 
plaintiff  of  certain  property  in  which  Dowley  had  an 
interest ;  and  the  Vice- Chancellor  did  not  consider 
the  evidence  as  conclusive  that  Dowley  was  dead, 
inasmuch  as  he  directed  the  property  to  be  trans- 
ferred to  the  plaintiff,  on  his  giving  security  to  re- 
fund it  in  ease  Dowley  should  be  living.^ 

In  Watson  v.  England,  a  case  which  also  came  be- 
fore the  Vice- Chancellor  Shadwell,  ii^  1'844,  a  person 
had  not  been  heard '^sf^Bince  the  year  1814,  a  period 
of  thirty  years,  iPhe  decree  in  the  case  directed  the 
Master  to  inquire  whether  Mary  Bilton  was  living  or 
dead.  The  Master  reported  that  she  was  dead,  and 
that  she  died  in  1821,  being  seven  years  after  she 
was  last  heard  of.  The  report  was  founded  upon  an 
affidavit  of  a  person,  not  a  relative  of  Mary  Bilton, 
who  deposed  that  in  1809  or  1810,  when  she  was 
about  sixteen  or  seventeen  years  of  age,  she  clan 
destinely  left  the  house  of  her  father,  who  was  a 
small  farmer  in  Yorkshire  ;  and  that  she  had  not 
been  since  heard  of,  except  that  in  1814,  she  wrote 
a  letter  to  her  sister  from  Portsmouth,  stating  that 

1  Dowley  d.  Wlnfield,  14  Sim.  277. 
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she  intended  to  go  abroad.  The  question  was, 
■whether  the  above  evidence  was  sufficient  to  war- 
rant the  Master's  finding.  And  upon  this  question 
Sir  L,  Shadwellthus  expressed  himself:  "  It  strikes 
me  that  there  is  considerable  difficulty  about  this 
case,  which,  like  every  case  of  the  same  nature, 
must  be  determined  according  to  its  own  peculiar 
circumstances.  Here  a  girl  of  about  sixteen  or 
seventeen  years  of  age,  whose  father  was  a  farmer, 
chose,  for  some  reason  which  does  not  appear,  to 
leave  her  father's  house,  and  to  go  no  one  knows 
whither.  But  it  seems  that  in  August,  1814,  she 
was  at  PortsMouth,  and  that  she  then  intended  to 
go  abroad.  Therefore  it  is  but  reasonable  to  pre- 
sume that  all  along  she  has  been  concealing  her- 
self, and  that  she  never  intended  to  return  home. 
The  mere  fact  of  her  not  having  been  heard  of  since 
1814  affiards  no  inference  of  her  death  ;  for  the  cir- 
cumstances of  the  case  make  it  very  probable  that 
she  would  be  never  heard  of  again  by  her  relations. 
How  can  I  presume  that  she  died  in  1821,  from  a 
fact  which  is  quite  consistent  with  her  being  alive  at 
that  time  ?  The  old  law  relating  to  the  presump- 
tion of  death  is  daily  becoming  more  and  more  un- 
tenable. For  owing  to  the  facility  which  traveling 
by  steam  affords,  a  person  may  now  be  transported, 
in  a  very  short  space  of  time,  from  this  country  to 
the  back  woods  of  America,  or  to  some  other  remote 
region,  where  he  may  be  never  heard  of  again,"  i 

A  somewhat  similar  case  is  Bowden  v,  Henderson, 
before  Vice -Chancellor  Stuart,  in  1854,  Here  the 
person  missing  was  L,  L,,  an  Englishwoman,  who, 
when  last  heard  of,  was  living  in  Paris,     The  cir- 

1  U  Sim.  28. 
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cumstances  in  evidence  Sir  J.  Stuart  considered  not 
to  be  sufficient  to  raise  a  presumption  of  her  death. 
"  The  principle,"  he  said,  "  on  which  the  court  pre- 
sumes the  death  of  a  person,  of  whom  no  tidings 
have  been  received  for  a  long  period  of  time,  is  this: 
that  if  he  were  living,  he  probably  would  have  com- 
municated with  some  of  his  friends  and  relatives. 
It  is  a  conclusion  which  the  Court  draws  from  the 
probabilities  of  the  case.  It  is  quite  clear,  there- 
fore, that  when  no  such  probability  exists,  the  pre- 
sumption cannot  arise.  In  this  case,  all  the  circum- 
stances tend  to  show  that,  after  what  had  taken 
place  between  L.  L.  and  her  friends,  it  was  extremely 
improbable  she  would  have  entered  into  further 
communication  with  them.  She  had  abandoned  her 
religion,  and  her  friends  wrote  to  her  a  letter  of 
remonstrance  and  reproach  for  so  doing.  These 
reproaches  were  not  calculated  to  encourage  further 
communications.  I  think  this  circumstance,  taken 
in  connection  with  the  rather  eccentric  course  of 
life  which,  it  appears  from  her  letters,  she  pursued, 
render  it  improbable  that  she  would  have  further 
communicated  with  her  friends.  If  I  am  right  in 
this  view,  it  follows  that  the  presumption  of  her 
death  does  not  arise  from  the  absence  of  information, 
or  of  communication,  when  that  absence  is  natural, 
even  if  the  lady  were  still  alive."  ^ 

Another  case  involving  a  question  of  probability 
is,  when  a  vessel  being  lost  at  sea,  and  two  persons 
on  board  so  perishing,  the  question  is,  whether  one 
of  them  survived  the  other,  and  if  one  did,  which  of 
them.  In  October,  1766,  General  Stanwix,  his  second 
wife,  and  his  daughter  by  his  former  wife,  set  sail 

1  Smale  &  GAS.  360. 
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in  the  same  vessel  from  Dublin  for  England.  The 
vessel  was  lost  at  sea,  and  the  manner  of  her  perish- 
ing was  not  known.  Here  the  question  related  to  the 
deaths  of  the  General  and  his  daughter.^ 

On  the  following  circumstances,  in  Underwood  v. 
Wing,  which  came  before  Sir  John  Romilly,  M.  R., 
the  question  related  to  the  deaths  of  a  husband  and 
his  wife.  "In  October,  1853,  Mr.  and  Mrs.  Under- 
wood, and  their  three  children,  embarked  on  board 
the  ship  Dalhousie  for  Australia;  but  on  the  19th  the 
ship  foundered  off  Beechy  Head;  and,  with  the  ex- 
ception of  one  sailor,  Joseph  Reed,  all  on  board  per- 
ished. It  appeared  clear  that  Mr.  and  Mrs.  Under- 
wood and  their  two  boys  were  washed  into  the  sea 
by  the  same  wave,  but  their  daughter  survived,  and 

perished  a  short  time  afterward." 

"Joseph  Reed,  the  only  person  able  to  give  any  ac- 
count of  what  had  taken  place,  was  examined.  After 
describing  the  ship's  going  over  on  her  beam  ends, 
he  proceeded  as  follows:  '  From  where  I  was  I  could 
see  what  the  other  people  on  the  ship  were  doing. 
Four  of  the  Underwood  family  were  drawn  out  of 
the  port  quarter  gallery,  while  I  was  on  the  weather 
quarter;  I  helped  to  draw  them  out  myself.  The 
four  were  the  two  boys  and  Mrs.  and  Mr.  Under- 
wood. I  don't  believe  they  were  there  more  than 
three  minutes  at  the  outside.  As  I  was  helping  to 
clear  away  one  of  the  boats,  I  heard  a  scream,  and 
looked  round  and  saw  Mrs.  Underwood  grabbing  for, 
or  trying  to  lay  hold  of,  one  of  the  boys.  I  saw  her 
take  hold  of  him,  while  they  were  both  on  the  side 
of  the  vessel.  The  mother  was  with  the  two  boys; 
the  father  was  close  to  them  by  the  ship's  rail,  a 

1  The  King  v.  Hay,  1  W.  Blackstone,  640. 
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good  two  steps  off  from  them.  The  next  I  saw  was 
they  were  all  together  ;  the  husband  had  his  wife  in 
his  arms,  and  the  two  boys  were  holding  on  to  the 
mother ;  they  were  all  clasped  together.  I  don't 
believe  it  was  a  minute  before  a  sea  came  and  swept 
them  all  off;  they  seemed  to  go  off  all  at  once;  I 
don't  think  they  were  separated.  I  saw  no  more  of 
them  ;  the  sea  swept  them  right  off;  none  of  them 
ever  came  in  sight  again  that  I  saw;  I  did  not  see 
Mr.  Underwood  again.  The  daughter  was  not  with 
.them  at  that  time;  she  was  picked  up  from  the  for- 
I'ward  part  of  the  poop,  abreast  of  the  main  rigging. 
I  saw  the  daughter  alive  after  the  others  went  down.' 
He  then  described  the  attempts  made  to  save  Miss 
Underwood,  the  last  survivor  of  the  family,  who 
was  lashed  to  a  spar,  and  afterward  swept  into  the 
sea  and  perished;  and  the  witness  then  proceeded 
thus  :  '  It  was  while  Mr.  and  Mrs.  Underwood  and 
the  boys  were  clasped  together,  as  I  have  before  de- 
scribed, that  they  were  washed  over.  They  were 
-clasped  together  in  this  manner: — the.  boys  had 
hold  of  the  mother,  and  the  father  had  his  arms 
round  them  all,  and  they  were  in  that  state  when  the 
sea  swept  over  the  vessel.  That  was  the  last  I  saw 
of  them.  At  the  time  Mr.  and  Mrs.  Underwood  were 
washed  away,  they  did  not  seem  to  be  exerting  them- 
selves; they  seemed  resigned  to  their  fate.'  Besides 
the  evidence  of  Eeed,  there  was  that  of  the  plain- 
tiff's witnesses,  'which  explained  the  process  and 
effect  of  death  by  drowning,  technically  called 
asphyxia,  and  which,  they  say,  supervened  within 
two  minutes  after  submersion,  though  life  continued 
for  a  short  time  afterward.'  The  defendant's  wit- 
Jiesses  '  thought  that  two  persons  submersed  at  the 
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same  time  would  not  die  at  precisely  the  same 
instant,  and  that  the  husband  must,  in  all  human 
probability,  have  been  the  survivor.  This  opinion 
was  founded  on  the  greater  buoyancy  of  the  hus- 
band's body,  which  is  generally  less  in  a  female  than 
in  a  male;  on  his  greater  strength  and  power  of  re- 
sisting the  causes  of  death;  on  the  fact  of  his  being 
a  good  swimmer;  and  the  probable  effects  of  female 
terror  to  accelerate  drowning,  and  on  her  scream- 
ing, which  would  exhaust  the  air  from  her  lungs., 
Sir  John  Romilly's  judgment  in  this  cause  contains 
the  following,  among  other  observations :  '  In  this 
case,  the  evidence  of  Joseph  Reed  is  distinct  and 
clear,  as  to  the  mode  in  which  the  death  took  place. 
The  evidence  is  given  in  a  very  striking  manner, 
and  with  details,  which  cannot  fail  to  impress  any- 
body who  has  heard  it  with  the  truth  of  what  he 
states,  and  the  belief  that  he  was  stating  exactly 
what'  took  place.  That  he  was  in  a  condition  of 
mind  to  be  able  to  see  what  happened  is  evident 
from  the  fact  of  his  being  so  attentive  to  others, 
by  his  attempt  to  save  the  girl  from  an  imminent 
death,  by  lashing  her  to  a  large  spar,  which  at 
all  events,  prolonged  her  life  for  some  period  of 
time,  and  gave  her  a  chance,  however  remote,  of 
preservation.  The  witness  noticed  exactly  what 
took  place,  he  attended  to  the  whole  of  the  circum- 
stances ;  and  his  evidence  to  me  is  distinct  :  that  he 
saw  the  wife  and  the  two  children  clinging  to  her, 
and  the  husband  with  his  arms  around  them,  all 
swept  away  by  a  wave  into  the  water ;  that  they 
then  disappeared,  and  he  never  saw  them  again  ; 
and  he  believes  they  disappeared  in  an  eddy  pro- 
duced by  the  action  of  the  waves  and  the  resistance 
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of  the  vessel  combined.  It  is  impossible  for  me  to 
doubt  or  disbelieve  that  evidence,  or  to  adopt  the 
suggestion  of  anything  different  having  occurred. 
This  evidence  is  to»me  quite  distinct  and  clear,  audit 
establishes,  that  those  four  persons  were  immersed 
together  in  the  water,  that  they  sank  at  once, 
and  never  appeared  again.  Then  the  question,  in 
that  state  of  circumstances,  is  whether  I  can  come  to 
the  presumption,  that  the  husband  survived  his  wife. 
The  evidence  before  me  on  the  subject  is  all  one 
way  :  it  states  that  insensibility  takes  place  in  the 
space  of  about  a  minute  ;  and  that  death  takes  place 
in  two  or  three  minutes  ;  but  that  it  is  totally  im- 
possible to  determine  exactly;  but  this  does  not 
depend  apparently  upon  any  peculiar  circumstances 
of  constitution,  if  the  person  die  from  drowning.  It 
appears,  however,  that  a  person  may  die  from  a 
cause  produced  by  an  immersion,  which  is  not, 
properly  speaking,  drowning.  I  have  no  evidence 
whatever  upon  this  subject  applicable  to  the  present 
case  ;  but  when  I  am  asked  to  infer  from  the  medi- 
cal testimony,  that  a  woman  is  more  liable  to  such 
accidents,  and  that  therefore  she  probably  died 
first,  I  may  as  well  assume  that  the  husband  died 
from  apoplexy,  as  that  the  wife  died  from  any  sud- 
den cause  other  than  drowning  ;  because  it  appears, 
from  the  evidence  of  a  medical  man,  that  apoplexy 
is  a  frequent  cause  of  death  in  the  case  of  sudden 
immersion  in  water,  as  well  as  asphyxia  .... 
It  is  impossible  for  this  court  to  say  that  there  is 
any  evidence  before  it  to  show  which,  of  this  group 
of  four  persons,  who  were  swept  into  the  sea  on  the 
19th  of  October,  was  the  survivor.  If  I  were  com- 
pelled to  decide  as  to  the  relative  periods  of  death 
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of  each  on  this  evidence,  I  should  judge  the  prob- 
ability to  be,  that  they  all  became  insensible  at  the 
same  moment,  and  that  in  fact  death  took  place  as 

nearly  as  possible  at  the  same  time 

My  opinion  is,  that  I  must  consider  that  there  is 
no  evidence  to  show  who  is  the  survivor  ;  and  the 
conclusion  of  law  is,  that  I  cannot  found  any  decis* 
ion  on  the  assumption  that  either  was  the  survi- 
vor.'" ^ 

A  knowledge  of  human  nature  is  one  kind  of 
knowledge  from  which  to  judge  of  probability.  By 
it  we  think  it  probable  a  mother  loves  her  child.'* 

By  what  we  have  done  ourselves,  or  have  seen  or 
known  others  to  do,  we  may  judge  of  the  probability 
of  the  same  or  the  like  deed  being  accomplished  by 
some  other  person ;  as,  for  instance,  his  ability  to 
walk  a  certain  distance  in  a  given  time.  So  with 
regard  to  our  own  or  others'  mental  power,  we  may 
by  experience  judge  of  the  probability  of  the  same 
or  the  like  being  successfully  exercised  by  some 
other  person ;  as  his  power  to  remember  the  partic- 
ulars or  the  substance  of  a  long  speech  or  discourse 
he  has  heard. 

With  regard  to  some  particular  situation  or  cir- 
cumstances in  which  a  person  may  have  been  placed, 
and  what  he  may  have  then  said  or  done,  we  our- 
selves personally  may  never  have  found  ourselves 
in  such  a  situation  or  circumstances  ;  and  yet  it 
may  be  in  our  power  to  judge  of  the  probability  of 
that  person's  saying  or  doing  what,  we  are  told,  he 

1 19  Beaven.  459.     Wing  v.  Angrave,  S.  C.  30  Law  J.  Kep.  (N.  S.>  Chan.  ' 
65.     [Where  two  parties  perish  by  the  same  event,  as  in  a  shipwreck,  and 
nothing  more  is  known  as  to  which  died  first,  the  presumption  of  priority 
will  he  raised  from  the  comparative  age,  health,  and  strength  of  the  parties. 
Silleck  V.  Booth,  1  T.  &  C.  121.] 

2  Cic.  de  Inventione,  i,  29. 
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did  say  or  do.  Our  knowledge  of  human  nature 
may  give  us  this  power ;  and  this  knowledge  we 
may  gain  by  our  insight  into  ourselves :  "As  in 
water  face  answereth  to  face,  so  the  heart  of  man 
to  man,"i  If  then,  from  such  inspection  of  our- 
selves, we  think  it  likely  that,  in  the  supposed  sit- 
uation or  circumstances,  we  ourselves  might  have 
said  or  done  this  or  that,  we  may  rightly  consider  it 
probable  the  individual  in  question  may  have  said 
or  done  the  same  thing. 

From  his  own  knowledge,  whether  from  observa- 
tion, experience,  or  other  source,  a  man  thinks  a 
thing  to  be  probable.  But  probability  ,2  and  thinking 
a  thing  to  be  probable,  may  be  very  different  mat- 
ters ;  that  is  to  say,  probability  according  to  just 
reasoning  or  calculation,  and  probability  according 
to  the  thought  of  a  particular  person.  For  as  the 
thought  depends  on  knowledge,  the  individual  may 
not  have  the  knowledge  necessary  to  judge  of  the 
probability  under  the  particular  circumstances.  By 
reason  of  age,  education,  or  manner  of  life,  and  a 
variety  of  other  things,  he  may  be  incapable  of 
forming  a  judgment  on  the  probability.  On  the 
other  hand,  the  same  matters  may  peculiarly  fit  an- 
other person  to  see  the  probability  in  the  case.  And 
so  under  the  very  same  circumstances,  what  one 
man  thinks  probable,  another  may  think  improbable. 

1  Proverbs,  xxvii,  19.  Men  very  much  resemble  each  other,  not  only  in 
their  goo,(i  qualities,  but  their  bad. — Cic.  De  Leg.  i,  II. 

^  (The  following  rules  are  from  the  29  Albany  Law  Journal,  145  :— 

Bule  1.  In  commercial  transactions  the  presumption  is  that  the  usual 
course  of  business  was  followed  by  the  parties  thereto. 

Eule  2.  An  agreement  to  pay  for  services  rendered  and  accepted  is  pre- 
sumed unless  the  parties  are  members  of  the  same  family  or  near  relatives. 

Sub-Bule  2.  Negotiable  paper  is  presumed  to  have  been  regularly  negoti- 
ated and  to  be  or  have  been  regularly  held,  except  where  it  was  procured  or 
put  in  circulation  through  fraud  or  duress  or  is  illegal.)  , 
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Steele,  in  one  of  his  papers  in  the  Spectator,  men- 
tions "  a  particular  set  of  people,  who,  in  their  own 
favor,  resolve  everything  that  is  possible  into  what  is 
probable,  and  then  reckon  upon  that  probability,  as 
on  what  must  certainly  happen."  He  then  points 
out  the  deceptive  nature  of  this  kind  of  reasoning, 
shows  that  certainty  is  far  removed  from  probabil- 
ity, and  teaches  how  dangerous  it  is  to  imagine  that 
the  passage  from  the  one  to  the  other  is  easy  and 
sure.  This  he  does  in  a  humorous  story  which 
he  tells  of  three  young  ladies,  who  rated  their  pos- 
sible fortunes  as  probable,  if  not  certain,  upon  the  fol- 
lowing scheme  of  their  own : 

" '  Our  father  is  a  youngish  man,  but  then  our 
mother  is  somewhat  older,  and  not  likely  to  have 
any  children ;  his  estate  being  worth  £800  per  an- 
num, at  20  years' purchase  is  worth  £16,000.  Our 
Uncle,  who  is  above  50,  has  £400  per  annum,  which, 
at  the  aforesaid  rate,  is  £8,000.  There  is  a  widow 
aunt,  who  has  £10,000  at  her  own  disposal  left  by 
her  husband ;  and  an  old  maiden  aunt,  who  has 
£6,000.  Then  our  father's  mother  has  £900  per 
annum,  which  is  worth  £18,000  ;  and £1,000  each  of 
us  has  of  her  own,  which  cannot  be  taken  from  us. 
These,  summed  up  together,  stand  thus  ; 


Father's     .     .     £800     . 

.     £16,000 

Uncle's      .     .       400     .     , 

8,000 

.      ,  ,           (  10,000  ) 
^^^*«            \    6;000}'     ' 

.     .  16,000 

Grandmother's      900     .     , 

.     .  18,000 

Own,  each,     .  1,000     .     , 

,     .     3,000 

Total     .     .     .     £61,000 
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"  '  This,  equally  divided  between  us  three, 
amounts  to  £20,000  each  ;  an  allowance  being  given 
for  enlargement  upon  common  fame,  we  may  law- 
fully pass  for  £30,000  fortunes.' 

"  But  mark  the  end.  The  mother  dies,  the  father 
is  married  again,  and  has  a  son  ;  on  him  was  en- 
tailed the  father's,  uncle's,  and  grandmother's  estate. 
This  cut  off  £42,000.  The  maiden  aunt  married  a 
tall  Irishman,  and  with  her  went  the  £6,000,  The 
widow  died,  and  left  but  enough  to  pay  her  debts 
and  bury  her ;  so  that  there  remained  for  these 
three  girls  but  their  own  £1,000."  ^ 

Cicero  considers  a  narrative  to  be  probable  when 
it  contains  circumstances  which  are  usually  found 
in  a  story  that  is  true.^ 

When  a  probability  arises  out  of  circumstances 
which  bear  to  be  looked  at  in  different  ways  or 
lights,  it  is  sometimes  a  question  on  which  side  the 
probability  lies.  On  the  occasion  of  the  fray  be- 
tween Clodius  and  Milo,  in  which  the  former  was 
killed,  if  it  became  a  question  which  of  the  two 
planned  the  meeting,  the  time  and  place  of  rencou: 
tre,  the  probability  is  very  great  that  Clodius  did, 
and  not  Milo.  This  is  lucidly  and  forcibly  set  forth 
by  Cicero  in  his  defense  of  Milo.^ 

I  The  Spectator,  Jfo.  282.  2  Cic.  De  Invent,  i,  21. 

"  Milo,  who  on  that  day  had  been  in  the  Senate,  as  soon  as  the  Senate 
broke  up  went  home  and  changed  his  dress ;  and  there  he  stayed  a,  short 
time  while  his  wife  prepared  herself  to  go  with  him  into  the  country.  He 
then  set  out,  at  the  time  when  Clodius,  if  he  had  intended  that  day  to  return 
to  Rome,  might  be  setting  off.  The  two  met  on  the  road;  Clodius  on  horse- 
back, not  in  a  carriage,  with  no  luggage,  and  with  none  of  his  Greek  ret- 
inue, who  usually  accompanied  him  ;  without  his  wife,  which  scarcely  ever 
happened:  whereas  Milo,  this  waylayer,  who  had  planned  this  journey  pur- 
posely to  assassinate  Clodius,  rode,  not  on  horseback,  but  with  his  wife  in  a 
carriage,  wrapped  in  his  usual  thick  traveling  cloak,  and  having  with  him  a 
crowd  of  attendants,  and  among  them  young  women  and  boys. — Cic.  Pro. 
Milone,  10;  and  see  20,  21. 
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As  knowledge  is  the  ground  of  thinking  a  thing  to 
be  probable,  so  is  it  of  thinking  a  thing  to  be  im- 
probable. We  think  it  is  improbable,  when  we 
consider  it  to  be  inconsistent  with  what  we  know. 
Our  knowledge  of  human  nature  teaches  us  that 
children  love  their  parents.  Inconsistent  with  this 
love  is  a  child's  desire  to  injure  his  father  in  any 
way  ;  and  very  inconsistent  with  it  is  his  desire  to 
put  his  father  to  death.  If  then  a  son  is  suspected 
of  having  murdered  his  father,  a  strong  argument  in 
favor  of  the  son's  innocence  is  the  improbability  of 
the  crime.  Of  this  topic  Cicero  much  enlarges  in 
his  defense  of  Roscius  Amerinus,  accused  of  par- 
ricide.-' Cicero  then  continues  by  citing  the  case  of 
two  sons  suspected  of  murdering  their  father  ;  but 
whose  innocence  was  evident  from  the  improbability 
they  would  be  able  to  sleep,  as  it  was  proved  they 
did,  so  soon  after  the  deed.^ 


^  The  charge  is  parricide;  yet  the  prosecutor  assigns  no  motive  for  the 
crime.  The  very  thing,  wliich  in  the  lightest,  most  frequent,  and  nearly 
daily  offenses,  is  sure  to  be  chiefly  and  first  of  all  inquired  into,  namely,  the 
motive:  this  the  prosecutor  in  a  case  of  parricide  does  not  deign  to  notice; 
a  crime  of  so  great  enormity,  that  although  many  circumstances  concur  to 
raise  suspicion,  yet  guilt  is  not  rashly  believed  oo  the  faith  of  conjecture 
and  doubtful  testimony,  and  the  prosecutor's  ingenuity  of  argument.  Tou 
must  show  that  the  accused  is  an  old  offender,  that  he  has  led  a  life  of  the 
utmost  depravity,  that  his  career  has  been  one  of  recklessness  bordering  on 
insanity.  And  supposing  you  make  out  this,  yet  to  induce  belief  of  the 
son's  guilt,  you. must  bring  positive  evidence  of  all  the  circumstances — the 
commission  of  the  crime,  when  and  where  it  was  perpetrated,  with  what 
motive,  and  through  whose  assistance.  And  unless  this  evidence  be  full  and 
complete,  a  crime  so  black,  so  atrocious,  cannot  be  believed.  Against  it 
there  is  the  common  tie  of  humanity;  community  of  blood  revolts  at  it;  na- 
ture herself  forbids  a  bare  suspicion  of  it;  "a  wonderful  and  horrible  thing 
is  committed  in  the  land,"  would  be  nature's  cry,  if  the  hand  of  a  son  were 
lifted  against  the  life  of  his  father. — Cic.  Pro  Rose.  Amer.  22. 

2  Not  many  years  ago,  one  T.  Clcelius  of  Terracina,  a  man  of  some  note, 
was  murdered;  and  the  story  told  of  the  crime  is  this:  After  supper  Cloelius 
with  his  two  sons,  both  young  men,  retired  to  rest  in  the  same  chamber. 
In  the  morning  the  father  was  found  dead  with  his  throat  cut;  and  no  sus- 
picion of  the  deed  could  be  fastened  on  any  one  of  his  slaves  or  freedman. 
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It  is  from  our  knowledge  of  human  nature  we  con- 
clude it  is  improbable  there  should  be  crime  without 
a  motive.*  The  nature  of  man  is  such,  he  does  not 
set  about  any  crime,  without  a  hope  of  gaining  some- 
thing by  it.  In  defending  Clcelius  against  a  charge 
of  attempting  to  poison  Clodia,  Cicero  asks,  Is  it 
likely  so  great  a  crime  would  be  committed  without 
any  motive  whatever  ?  2 

Circumstances  often  betray  and  manifest  the  mo- 
tive of  a  crime  ;  as,  threats,  or  plunder,  the  motive 
of  a  deed  of  violence  ;  but  where  there  is  not  a  be- 
trayal of  this  open  kind,  the  want  of  appearance  of 
motive  is  an  argument  of  great  force  in  favor  of  in- 
nocence. 


His  two  sons,  who  lay  near  him,  declared  they  knew  nothing  about  it;  they 
neither  saw  nor  heard,  they  said,  anything  that  passed.  They  were  never- 
theless, prosecuted  for  crime.  It  was  thought  there  was  a  case  of  suspicion 
against  them.  Could  it  be  true,  it  was  asked,  that  they  had  neither  seen 
nor  heard  anything  ?  Would  any  other  person  have  ventured  to  enter  the 
room  for  such  a  purpose,  at  a  time  when,  in  the  very  same  room,  were 
Clcelius'  two  sons,  both  young  men,  who  might  easily  hear  and  resist  the 
attack  on  their  father  ?  There  was,  moreover,  no  other  person  upon  whom 
suspicion  could  attach.  Yet,  when  it  had  been  made  plain  to  the  jury,  that 
with  the  door  of  their  room  open,  the  two  sons  were  fouAd  fast  asleep,  they 
were  not  only  acquitted,  but  all  suspicion  was  removed  from  them :  for  no 
one  imagined  that  persons  who,  by  a  crime  of  such  atrocity,  had  violated  all 
laws,  divine  and  hurSan,  could  have  so  soon  after  fallen  asleep. — Cic.  Pra 
Rose.  Amer.  23. 
1  Cic.  Pro  Kosc.  Amer.  39.  2  Cic.  Pro  Cloelio,  28. 
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CHAPTER  IX. 

OP   NARBATITE  OF   FACTS. 

When  a  person  relates  facts,  consisting  of  things 
of  which  he  himself  was  an  eye  or  ear- witness,' 
sources  of  his  relation  will  be,  his  perception  of  the 
things  he  mentions,  the  impression  they  made  on  his 
mind,  his  present  retention  of  them  in  his  memory, 
his  power  to  produce  them  from  jt,  either  instantly, 
or  on  time  taken  to  recollect  them. 

As  impressions  in  the  memory  are  in  most,  if  not 
all,  cases  constantly  by  degrees  wearing  out,  and 
aftej"  the  lapse  of  much  time  are  usually  greatly 
effaced,  a  narrative  of  facts  may  not  include  all  the 
things  that  were  impressed  on  the  mind  ;  and  the 
number  in  the  memory  may  depend  very  much  on 
the  length  of  time  intervening  between  their  occur- 
rence and  the  time  of  the  relation.  So  that  with 
regard  to  narrative,  it  must  be  constantly  assumed 
and  understood,  that  it  can  only  extend  to  things  at 
the  time  of  the  relation  in  the  memory,  and  conse- 
quently may  leave  out  others,  which  were  once  there, 
but  have  in  the  course  of  time  escaped  from  it. 

The  facts  will  generally  consist  of  things  which 
the  relator  both  saw  and  heard,  and  often  will  in- 
clude besides  what  he  himself  said  and  did.  It  will 
be  a  just  object  of  the  narrative  to  make  the  hearer, 
so  far  as  may  be,  mentally  see  and  hear  these  things, 
exactly  as  the  relator  saw  and  heard  them,  and  him- 
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self  said  and  did  them.  And  supposing  the  narrative 
is  meant  to  be  confined  to  these  facts,  conjecture, 
fancy,  and  hearsay ,i  will  be  wholly  excluded  from  it. 
And  to  aid  the  hearer  to  see,  as  exactly  as  may  be, 
what  the  relator  saw,  a  model,  or  map,  is  obviously 

^  (What  is  apparently  hearsay  or  derivative  is  in  reality  sometimes  original 
evidence.  "  This  occurs  mxder  four  circumstances  (1)  evidence  of  what  a  wit- 
ness said  on  a  former  occasion  used  to  contradict  or  corroborate  him,  is  not 
hearsay,  but  original  evidence;  (2)  when  a  statement  is  part  of  the  res  gestae, 
evidence  of  that  statement  is  original  and  not  hearsay;  (3)  evidence  of  gen- 
eral reputation,  general  character,  and  general  notoriety,  is  treated  as  original 
evidence;  (4)  wherever  the  bodily  or  mental  feelings  of  an  individual  have  to 
be  proved,  evidence  of  his  expressions  as  to  those  feelings  made  at  the  time 
in  question,  is  original  evidence  and  not  hearsay. 

The  first  is  thus  given  in  Powell  on  Evidence  (3d  ed.  p.  123)  "  in  matters 
of  public  or  general  interest,  popular  reputation  or  opinion,  or  the  declarations 
of  deceased  witnesses  of  competent  knowledge,  if  made  ante  litem  motam  (i.e., 
before  the  litigated  point  has  become  the  subject  of  controversy)  and  without 
reasonable  suspicion  of  undue  partiality  or  collusion,  will  be  received  as  com- 
petent and  credible  evidence."  It  will  be  seen,  then,  that  it  is  not  every 
statement  made  by  a  person  not  before  the  court  that  is  admissible.  The 
conditions  of  admissibility  are  (1)  the  declarant  must  be  dead;  (2)  he  must 
have  been  of  competent  knowledge ;  (3)  the  declaration  must  have  been  made 
ante  litem  motam  ;  and  (4)  there  must  be  no  suspicion  of  undue  partiality  or 
collusion.  The  first  must  be  proved  strictly;  the  second  and  fourth  will 
be  presumed,  but  may  be  disproved;  aud  the  third  reduces  itself  into  a  ques- 
tion of  dates. 

A  second  exception  to  the  rule  "hearsay  is  not  evidence"  may  thus  be 
given — "the  statement  of  deceased  persons,  who  were  connected  by  blood  or 
marriage  with  the  family  in  question,  are  admissible  in  cases  of  disputed 
pedigree. 

A  third  important  exception  is,  that  the  statements  whether  written  or  oral 
of  deceased  persons  against*  their  own  pecuniary  or  proprietary  interest,  are 
admissible  against  the  whole  world,  not  only  to  prove  the  fact  stated,  but 
collateral  circumstances.  This  exception  is  based  upon  the  presumption  that 
where  he  would  be  a  loser  by  so  doing,  no  man  would  make  a  false  statement. 
Although  this  presumption  may  be  generally  well  founded,  still  it  is  not  an 
infallible  guide. 

A  fourth  exception  is  closely  allied  to  the  third..  It  is  this, — declarations 
made  by  a  person  strictly  in  the  course  of  his  trade  or  professional  duty,  and 
without  any  apparent  interest  to  misrepresent  the  truth,  are,  if  contempo- 
raneous, admissible  after  his  death  as  evidence  of  the  facts  declared,  but  not 
of  surrounding  circumstances.  That  declarations  against  interest  should  be 
admissible  to  prove  surrounding  circumstances,  but  declarations  in  the  course 
of  duty  should  not,  is  a  distinction  for  which  it  is  hard  to  find  a  reason." — 
"  The  Exceptions  to  the  Rule  'Hearsay  is  not  Evidence.'"  15  Sol,  J.  & 
Eep.  23.) 
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in  some  cases  of  great  use  ;  as  a  model  of  a  house  or 
other  building,  or  a  map  of  a  particular  parish  or 
district,  or  confined  to  particular  fields,  roads  or 
paths. 

How  closely  to  the  facts  does  Shakespeare  make 
Benvolio  relate  what  he  saw  and  heard  in  the  fray 
between  Mercutio  and  Tybalt,  after  they  had  drawn 
their  swords,  and  were  in  actual  conflict.-' 

On  every  judicial  inquiry,  civil  or  criminal,  before 
a  magistrate,  court,  or  other  tribunal  of  justice,  there 
is  a  story,  the  subject  of  the  inquiry,  a  story  of  facts. 
In  the  case  of  a  trial,  usually  each  side  has  its  own 
story,  the  two  tales  united  forming  the  subject  of 
the  trial.  It  seldom  happens  that  the  whole  sub- 
ject, or  even  the  whole  story  of  either  side,  is  told 
by  one  witness  ;  but  it  commonly  consists  of  differ- 
ent parts,  distributed  among  several  witnesses,  each 
of  whom  tells  the  share  which  he  is  acquainted 
with. 

A  witness  about  to  narrate  facts  may  be  left  to 
tell  his  story  in  his  own  way,  or  it  may  be  drawn 
from  him  by  questions  put  to  him.  The  former 
method  of  telling  the  story  is  open  to  these  objec- 
tions :  The  witness  may  not  think  enough  to  call 
to  mind  all  he  can  relate ;  from  carelessness  or  over- 
sight he  may  omit  to  mention  some  circumstances  ; 
he  may  think  or  fancy  the  circumstances  he  with- 
holds are  not  material  to  a  proper  understanding  of 
his  story  ;  indeed,  he  may  think  or  fancy  that  his 
story  will  be  best  understood,  if  it  be  not  loaded 
with  matters  which  he  views  as  redundant,  but 
which  nevertheless  are  essential  to  see  the  facts  in 
their  proper  proportions  and  color.     Another  danger 

1  Borneo  and  Juliet,  A.  iii,  sc.  1. 
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is,  that  the  witness  will  not  confine  himself  to  things 
which  he  himself  saw,  heard,  or  did,  but  will  diverge 
into  hearsay,  or  common  report,  into  things,  that  is, 
which  he  has  heard  some  one  else  say  were  seen, 
heard,  or  done.  Supposing,  besides,  the  witness  does 
not  wish  to  speak  the  whole  truth,  it  is  obvious  his 
wish  will  be  promoted,  by  leaving  him  to  tell  his  tale 
in  his  own  way. 

The  following  anecdote,  relating  to  the  value  of 
common  report,  is  told  of  John  Wesley :  "  John  had 
a  curious  interview  there  [Bath]  with  Beau  Nash, 
for  it  was  in  his  reign.  "While  he  was  preaching, 
this  remarkable  personage  entered  the  room,  came 
close  to  the  preacher,  and  demanded  of  him  by  what 
authority  he  was  acting.  Wesley  made  answer, 
'  By  that  of  Jesus  Christ,  conveyed  to  me  by  the 
present  Archbishop  of  Canterbury,  when  he  laid  his 
hands  upon  me  and  said,  Take  thou  authority  to 
preach  the  gospel.'  Nash  then  affirmed,  that  he  was 
acting  contrary  to  the  laws  :  '  Besides,'  said  he, 
'  your  preaching  frightens  people  out  of  their  wits;' 
'  Sir,'  replied  Wesley, '  Did  you  ever  hear  me  preach?  ' 
'  No,'  said  the  Master  of  the  Ceremonies.  '  How 
then  can  you  judge  of  what  you  never  heard  ? '  Nash 
made  answer,  'By  common  report.'  '  Sir,'  said 
Wesley,  '  Is  not  your  name  Nash  ?  I  dare  not  judge 
of  you  by  common  report  :  I  think  it  not  enough 
to  judge  by.'  "^ 

In  the  other  method  of  obtaining  a  relation  of  facts, 
the  one  by  question  and  answer,  the  object  of  the  in- 
terrogator is,  to  get  from  the  witness  all  he  himself 
saw,  heard,  said,  and  did,  excluding  all  hearsay,  and 
other  irrelevant  matter.     And  the  questions  being 

!■  Southey's  Life  of  Wesley,  Vol.  II,  p.  28. 
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framed  with  a  view  to  this  exclusion,  if  the  witness 
confines  himself  strictly  to  the  questions  addressed  to 
him,  his  answers  will  contain  no  hearsay  nor  other 
irrelevant  matter.  But  as,  according  to  this  method, 
the  witness'  narrative  consists  solely  of  his  answers 
to  the  questions  put  to  him,  this  obvious  inconveni- 
ence attends  it,  that  if  all  the  questions,  required  to 
bring  out  the  witness'  whole  story  are  not  put  to 
him,  he  may  in  his  evidence  leave  out  circumstances 
important  to  be  known.i 

It  is  an  observation  by  Dr.  Johnson, — "  Where 
many  questions  are  to  be  asked,  some  will  be 
omitted;"  an  observation  he  made  during  his  jour- 
ney in  the  Hebrides,  on  the  occasion  when  he  forgot 
to  inquire  how  the  islands  were  supplied  with  the 
exotic  luxuries  of  wine,  tea,  and  coffee,^ 

The  basis  of  interrogation  of  a  witness  is  some- 
thing of  which  his  examiner  desires  to  be  informed, 
and  which  he  knows,  thinks,  assumes  or  hopes,  the 
witness  will  be  able  to  tell  him. 

There  are  two  ways  of  questioning:  one  where  the 
words  made  use  of  in  the  question  suggest  or  prompt 
a  particular  answer,  and  which  is  called  a  leading 


1  (In  examining  a  witness  the  order  of  time  ought  always  to  he  observed. 
This  is  not  always  the  manner  most  intelligible  to  the  juiy,  but  it  is  the 
natural  order  In  which  events  are  associated  in  the  minds  of  the  witnesses, 
and  for  that  reason  the  one  by  which  they  are  the  most  readily  and  accurately 
recalled. 

If  you  should  be  required  to  depart  from  this  rule  for  the  purpose  of  bring- 
ing out  fapts  that  are  connected  together  by  a  lint  other  than  that  of  time, 
let  the  same  principle  govern  the  order,  of  that,  and  when  you  return  again 
to  the  main  thread  of  the  narrative,  do  not  fail  to  repeat  to  your  witness  the 
two  or  three  last  questions  before  you  break  away  from  it,  so  as  to  recall  him 
directly  to  the  point  from  which  you  diverted  him,  and  not  confound,  or  con- 
fuse, or  embarrass  him.  Harris  Before  and  At  Trial  (Kerr's  Am.  ed.) 
179.) 

^  Johnson's  JoiUTiey  to  the  Western  Islands  of  Scotland,  p.  93,  ed.  Edinb. 
1798. 
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question;  the  other  where  the  question  does  not  so 
lead,  but  is  put  in  general  terms,  without  at  all 
pointing  to  a  particular  reply.  This  may  be  called 
an  open  question  ;  it  is  open  to  any  answer.  "  Did 
not  you  see  this  ?  "  or  "  Did  not  you  hear  that  ?  " 
are  leading  questions.^  In  them  the  person  ques- 
tioned is  in  a  manner  promptly  to  answer,  he  did 
see  or  hear  this  or  that  particular  thing.  "It  is 
a  good  point  of  cunning  for  a  man  to  shape  the 
answer  he  would  have  in  his  own  words  and  prop- 
ositions :  for  it  makes  the  other  party  stick  the 
less." " 

"Ye  will,  therefore  (addressing  Morris),  please 
tell  Mr.  Justice  Inglewood,  whether  we  did  not 
travel  several  miles  together  on  the  road,  in  conse- 
quence of  your  own  anxious  request  and  suggestion, 
reiterated  once  and  again,  baith  on  the  evening  that 
we  were  at  Northallerton,  and  there  declined  by  me, 
but  afterwards  accepted,  when  I  overtook  ye  on  the 
road  near  Clobery  Allers,  and  was  prevailed  on  by 
you  to  resign  my  ain  intentions  of  proceeding  to 
Rothbury  ;  and,  for  my  misfortune,  to  accompany 
you  on  your  proposed  route.  'It's  a  melancholy 
truth,'  answered  Morris,  holding  down  his  head,  as 
he  gave  this  general  assent  to  the  long  and  leading 
question  which  Campbell  put  to  him."^ 

Assuming  that  the  person  questioned  honestly  de- 
sires to  speak  the  truth,  and  that  his  memory  is  not 
defective,  a  strong  probability  is  that,  whether  the 
question  be  open  or  leading,  he  will  return  precisely 
the  same  answer  to  it. 

Each  kind  of  question  has,  however,  its  advan- 


1  3  Bl.  Com.  449,  15th  ed.  =  Bacon's  Essays:  of  Cunning. 

»  Rob  Roy. 
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tages  and  disadvantages.  If  the  witness  be  dishonest, 
and  there  be  connivance  between  him  and  his  inter- 
rogator ;  or  supposing  the  former  honest,  and  the 
latter  not  to  be  so ;  it  is  plain  that  a  leading  ques- 
tion may  tend  to  bring  out  the  answer  which  the  in- 
terrogator desires.  And  assuming  that  both  the 
witness  and  the  interrogator  are  honest,  both  wish- 
ing the  truth  to  be  spoken;  here,  if  the  witness  re- 
members little  or  nothing,  or  if  he  be  dull,  or  heed- 
less, or  be  confused,  or  embarrassed  by  timidity  or 
any  other  cause,  there  is  danger  that,  if  he  is  ad- 
dressed by  a  leading  question,  he  may,  without 
thought  or  consideration,  echo  in  his  reply  the  words 
put  in  the  question,  and  so  fail  to  speak  the  truth. 

An  open  question  imposes  on  an  honest  witness 
the  necessity  of  thought,  a  consideration  of  both  the 
question  and  reply.  It  forces  him  to  resort  to,  and, 
if  need  be,  to  ransack  his  memory,  and  obliges  him 
to  utter  only  what  he  remembers.  On  the  other 
hand,  it  is  very  possible,  in  many  cases  probable, 
that  from  sickness,  old  age,  or  other  cause;- his 
memory  may  be  so  infirm  that  he  cannot  be  brought 
to  a  correct  answer,  except  by  a  leading  question. 
All  open  questions,  every  question  short  of  a  lead- 
ing one,  may  fail  to  quicken  his  memory,  and  bring 
him  to  express  the  fact  of  which  he  has  knowledge. 
Nothing,  for  instance,  is  more  common,  than  to  for- 
get a  person's  name,  and,  without  hearing  it  again,  to 
be  quite  unable  to  call  it  to  mind.  We  constantly 
hear  people  say,  "  If  I  heard  his  name,  I  should 
know  it  directly."  If  the  name  be  pronounced,  the 
hearing  of  it  refreshes  the  power  of  recollection, 
and  the  name  is  instantly  remembered. 

"  Leading  questions,  that  is,  such  as  instruct  a 

10 
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witness  how  to  answer  on  material  points,  are  not 
allowed  on  the  examination  in  chief.  ^  Questions 
which  are  intended  merely  as  introductory,  and 
which,  whether  answered  in  the  affirmative  or  nega- 
tive, would  not  be  conclusive  on  any  of  the  points 
in  the  cause,  are  not  liable  to  the  objection  of  lead- 
ing." .  .  ,  .  "  Leading  questions  are  admitted 
in  the  cross-examination  of  a  witness."^ 

An  abuse  of  this  liberty  is  thus  noticed  by  Lord 
Carnpbell, — "  At  this  time  [reign  of  James  II]  lead- 
ing questions  were  not  allowed  to  be  put  in  cross- 
examination,  more  than  in  examination  in  chief;  and 
I  am  not  sure  that  the  old  rule  is  not  the  best  one, 
when  I  consider  the  monstrous  abuse  sometimes 
practiced  in  putting  words  into  the  mouth  of  a 
friendly  witness,  necessarily  called  by  the  side  he 
is'opposed  to."^ 

In  a  chancery  cause,  where  it  was  objected  that 
the  interrogatories  were  leading,  and  to  which  ob- 
jection the  reply  was  that  the  interrogatories  were 
not  leading,  as  they  did  not  suggest  to  the  witness 
the  answer  to  be  given.  Lord  Langdale  observed, 
— "  All  interrogatories  must,  to  some  extent,  make 
a  suggestion  to  the  witness.  It  would  be  perfectly 
nugatory  to  ask  a  witness  if  he  knew  anything  about 
something." "  It  is  impossible  to  ex- 
amine a  witness  without  referring  to  or  suggesting 
the  subject  upon  which  he  is  to  answer.  If  the 
question  suggests  a  particular  answer,  it  is  leading 
and  improper."* 


1  [It.  is  in  the  cUscretion  of  the  court  to  permit  leading  questions  on  an  ex- 
amination in  chief.— Frooman  v.  Griffiths,  1  K«yes  (N.  T.  Eep.),  53.] 

2  Phillips  on  Evidence,  Vol.  I,  pp.  255,  261,  6th  ed. 

'  Lord  Campbell's  Lives  of  the  Chief  Justices,  Vol.  11,  p.  50,  n.  ed.  1849. 
*  Lincoln  v.  Weight,  4  Beavah,  171,  173. 
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Whenever  any  person  makes  a  relation  of  facts, 
be  it  on  a  judicial  inquiry  or  not,  and  whether  he 
tells  his  story  spontaneously,  and  without  being 
questioned,  or  on  request  and  through  questions  put 
to  him,  it  is  certain  the  tale  is  often  imperfectly  or 
falsely  told  ;  and  when  this  is  known  or  suspected 
to  be  the  case,  and  it  is  desired  to  have  the  exact 
truth,  to  ascertain  what  part  of  the  story  is  true, 
what  false,  and  what  is  left  out,  these  matters  may 
be  learned  by  searching  for  them  through  questions 
put  to  the  relator;  an  inquiry  that  called  is  cross-ex- 
amination, 

"  He  that  is  first  in  his  own  cause  seemeth  just, 
but  his  neighbor  cometh  and  searcheth  him."  ^ 

The  command  by  the  mouth  of  Samuel  to  Saul 
was  "  Go  and  smite  Amalek,  and  utterly  destroy  all 
that  they  have;  slay  both  man  and  woman,  infant 
and  suckling,  ox  and  sheep,  camel  and  ass."  Saul's 
imperfect  tale, — "  I  have  performed  the  commands 
ment  of  the  Lord,"  would  not  bear  the  scrutiny  of 
Samuel  ;  who  instantly  replied,  "  What  meaneth 
then  this  bleating  of  the  sheep  in  mine  ears,  and  the 
lowing  of  the  oxen  which  I  hear  ?"  ^ 

''  He  that  travels  in  the  Highlands  may  easily  sat- 
urate his  soul  with  intelligence,  if  he  will  acquiesce 
in  the  first  account.  The  highlander  gives  to  every 
question  an  answer  so  prompt  and  peremptory,  that 
scepticism  itself  is  dared  into  silence,  and  the  mind 
sinks  before  the  bold  reporter  in  unresisting  cred- 
ulity ;  but  if  a  second  question  be  ventured,  it 
breaks  the  enchantment,  for  it  is  immediately  dis- 
covered that  what  was  told  so  confidently  was  told 


1  Proverbs,  xyiii.  "  1  Sanmel,  X7. 
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at  hazard,  and  that  such  fearlessness  of  assertion 
was  either  the  sport  of  negligence,  or  the  refuge  of 
ignorance."  ^ 

"  Fingal  being  talked  of.  Dr.  Johnson  averred  his 
positive  disbelief  of  its  authenticity.  And  on  a 
gentleman  then  saying,  '  Fingal  is  certainly  genuine, 
for  I  have  heard  a  great  part  of  it  repeated  in  the 
original,'  Dr.  Johnson  asked  him,  '  Sir,  do  you  un- 
derstand the  original  ?  '  And  the  reply  being  '  No, 
sir.'  'Why,  then,'  said  Dr.  Johnson,  'we  see  to 
what  this  testimony  comes.'  "^ 

On  a  trial,  the  cross-examination  of  witnesses  is 
often  of  the  utmost  importance  and  service  toward 
discovering  the  truth,  and  the  extent  to  which  the 
witnesses  are  to  be  believed.  On  a  civil  trial,  a  ver- 
dict for  the  plaintiff  may  give  him  an  estate,  or 
money,  or  other  object' of  the  suit ;  a  verdict  against 
the  defendant  may  cause  him  to  lose  what  the 
plaintiff  gains.  In  many  cases  each  party  is  honest, 
and  desires  justice  alone  ;  but  where  there  is  not 
this  upright  spirit,  either  or  each  of  the  parties, 
looking  at  the  consequence  the  verdict  will  have, 
may  endeavor  to  set  the  facts  of  the  case  in  a  light 
most  unfavorable  to  himself,  and  therefore  to  mold, 
disguise,  or  suppress  some  of  the  circumstances. 
When  such  is  the  state  of  mind  of  each  or  either  of  the 
parties  to  a  suit,  it  may  be  imagined  it  will  some- 
times infect  the  integrity  of  the  witnesses.  From 
this  source  may  arise  the  unwilling,  the  prejudiced, 
the  partisan,  the  false  witness.  In  cases  of  this 
description  the  service  which  a  cross-examination 
may  be  of  is  manifest.     But  the  benefit  of  cross -ex- 


1  Johnson's  Journey  to  the  Western  Islands  of  Scotland,  p.  83,  ed.  1798. 

2  Life  of  Johnson  by  Boswell,  Vol.  V,  p.  138,  ed.  1835. 
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amination  is  not  confined  to  cases  of  this  disreputa- 
ble kind.  For  on  every  trial,  after  a  witness'  exam- 
ination by  his  own  side,  or  examination  in  chief  as 
it  is  called,  is  closed,  these  considerations  may  arise 
in  the  mind  of  the  opposite  party :  The  witness 
may  have  spoken  truth,  but  not  the  whole  truth  ; 
or  he  may  have  spot;en  the  truth,  and  something 
besides  the  truth ;  or  some  of  the  truth  may  not 
have  been  brought  out,  because  questions  suited  to 
Elicit  it  were  not  put  to  him  ;  the  witness  may  be 
mistaken  in  a  matter  which  he  has  stated  as  a  fact ; 
he  may  have  misapprehended  it  ;  he  may  not  have 
seen  what  he  thinks  he  saw,  or  heard  what  he  thinks 
he  heard  ;  he  may  have  spoken  to  a  fact  with  greater 
confidence  than  is  justified  by  his  imperfect  knowl- 
edge of  it ;  his  present  story  may  not  be  consist- 
ent with  his  relation  of  it  on  some  former  occasion; 
the  witness'  character  may  require  to  be  searched 
into,  to  judge  how  far  his  evidence  is  to  be  believed. 

On  certain  criminal  trials,  a  cross-examination  has 
had  the  following  objects  : 

1.  To  show  that  the  witness  did  not  see  what  he 
said  he  saw  :  as,  that  the  witness,  who  said  he  saw 
the  prisoner  at  a  particular  place,  did  not  see  him 
there  ;  or,  that  the  witness,  who  said  he  saw  the 
prisoner  coming  from  a  particular  place,  was,  at  the 
time  of  seeing  him  (as  he  said),  unable,  from  the 
distance  (220  yards)  of  the  prisoner  from  him,  to 
recognize  the  prisoner,  to  distinguish  his  features,  to 
know  him  to  be  the  prisoner  ;  or,  that  the  witness, 
who  said  he  saw  the  prisoner  fire  a  pistol  at  another 
man,  was  at  the  time  of  seeing  him  (as  he  said)  un- 
able, from  the  distance  (220  yards)  of  the  prisoner 
from  him,  to  recognize  the  prisoner. 
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2.  To  show  that  the  witness  did  not  hear  what  he 
said  he 'heard:  as,  that  the  witness,  who  said  he 
heard  particular  words  spoken  by  the  prisoner  to  a 
clamorous  mob,  was,  at  the  time  he  heard  (as  he 
•said)  the  words,  under  some  agitation  of  mind,  was 
in  a  degree  in  a  considerable  flurry  of  spirits  ;  or, 
that  at  the  time  when  the  witness  (as  he  said)  heard 
certain  words  spoken  by  a  man  at  the  head  of  a 
mob,  and  addressed  to  the  witness  and  others,  the 
witness  being  nearest  to  the  speaker,  there  was  a 
good  deal  of  noise  and  confusion  ;  and  that  the  wit- 
ness was  alarmed ;  and  that,  considering  the  noise 
that  prevailed  at  the  time,  and  the  witness'  situa- 
tion, and  his  alarm,  the  witness  might  not  be  able 
to  swear  positively  to  the  precise  words  used. 

3.  To  show  that  the  witness  spoke  from  hearsay  : 
as,  that  the  witness,  who  said  a  mob  set  fire  to  a 
chapel,  did  not  see  them  do  it ;  that  it  was  on  fire 
when  the  witness  first  saw  it,  and  who  set  it  on  fire 
he  did  not  know  ;  nor  did  he  know  that  it  was  a 
chapel,  only  somebody  told  him  so. 

4.  To  test  the  truth  of  what  the  witness  has  said 
in  general  terms,  by  making  him  particularize  :  as, 
when  the  witness  has  spoken  in  general  terms  of 
many  persons,  saying,  for  instance,  that  many  per- 
sons were  present  at  a  particular  place,  or  many  per- 
sons were  forced  to  do  a  particular  act  against  their 
will,  to  test  the  truth  of  the  witness'  evidence  by 
asking  him  to  tell  the  names  of  some  persons,  or  the 
name  of  even  one  person  present,  or  forced  to  do  the 
act  mentioned ;  or,  when  the  witness  has  given  evi- 
dence of  words  spoken  by  the  prisoner  to  a  large 
body  of  men,  to  test  the  truth  of  his  evidence  by 
asking  the  witness  whether  he  can  name  any  person 
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who  was  present  when  the  prisoner  spoke  the  words 
mentioned, 

5.  To  show  that  the  witness,  who  had  identified  a 
thing,  had  done  so  through  the  manner  in  which  the 
identification  had  been  put,  or  left  to  him :  as,  where' 
the  witness  had  identified  a  great-coat  as  the  great- 
coat worn  by  the  prisoner  on  a  particular  occasion; 
and  the  witness,  in  his  cross-examination,  was  asked 
whether  the  great -coat  was  not  produced  to  him  as 
the  great-coat  the  prisoner  had  on  ;  whether  it  was 
produced  to  the  witness  singly,  or  with  any  other 
great-coats. 

6.  To  procure  an  explanation  of  words  used  by  the 
witness  :  as,  that  the  witness,  who  said  the  prisoner 
was  at  home  on  particular  days,  did  not  mean  that 
the  prisoner  did  not  go  out  on  those  days,  but  only 
that  he  was  at  home  some  part  of  each  of  those 


7.  To  show  that  the  conduct  of  the  prisoner  was 
consistent  with  his  innocence,  was  inconsistent  with 
guilt,  was  open,  without  concealment :  as,  that,  with 
regard  to  papers  which  the  witness  found  and  seized 
at  the  prisoner's  house,  during  the  whole  time  the^ 
witness  was  employed  in  searching  for  them,  there 
was  not  any  endeavor  made  by  the  prisoner,  or  any 
of  his  family,  to  conceal  or  secrete  any  of  them;  or, 
that,  with  regard  to  an  acquaintance  which  the  wit- 
ness said  subsisted  between  the  prisoner  and  himself, 
the  witness  was  not  in  confidence  with  the  prisoner; 
and  with  regard  to  a  conversation,  which  the  wit- 
ness said  the  prisoner  introduced  to  him,  the  pris- 
oner imposed  no  confidence  on  him,  and  acquainted 
him  that  he  had  mentioned  the  matter  of  the  con- 
versation to  some  other  persons,  and  intended  to 
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mention  it  to  more;  or,  that  with  regard  to  a  matter, 
which  the  witness  said  the  prisoner  communicated 
to  him,  on  the  prisoner's  accidentally  meeting  and 
stopping  him  in  the  street,  the  prisoner  communi- 
cated it  to  him  in  the  open  street,  and  not  with  any 
secrecy  ;  or,  that  the  prisoner,  who  went  on  board  a 
ship  at  Portsmouth  about  a  week  before  it  sailed,  and 
who,  on  the  part  of  the  prosecution,  it  was  alleged, 
went  on  board  to  fly  from  the  accusation  against 
him,  did,  when  on  board,  pass  by  his  own  name,  and 
at  Portsmouth  came  on  shore  several  times,  and 
went  publicly  about  the  streets;  or,  that  at  the  time 
the  prisoner  was  in  custody,  no  man  could  act  with 
more  openness  in  all  his  conduct  than  did  the  pris- 
oner ;  that  on  his  examination  before  the  magistrate 
at  L.,  he  was  discharged  on  his  own  recognizances  ; 
that  after  he  was  discharged,  he  remained  at  L.  for 
nine  days,  until  he  was  again  taken  into  custody  ; 
and  the  witness,  clerk  to  the  magistrate  at  L.,  knew 
where  the  prisoner  was  the  whole  of  that  time,  and 
frequently  saw  him. 

8.  To  cause  the  witness  to  repeat  something  which, 
on  his  examination  in  chief,  he  has  said  favorable  to 
the  prisoner:  as,  that  he  could  not  identify  the  pris- 
oner as  being  one  among  a  body  of  men  :  or,  as  the 
man  who  had  used  certain  words;  or,  that  although 
the  prisoner  was  present  when  certain  words  were 
used,  he  was  not  near  enough  to  hear  them. 

9.  To  show  that  the  evidence  now  given  by  the 
witness  contains  some  addition  to,  or  contradiction 
of,  or  otherwise  differs  from,  his  evidence,  state- 
ment, or  story  given,  made,  or  told  on  some  previous 
occasion. 

Many  are  the  just  objects  of  a  crossi^examination 
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according  to  the  circumstances  of  the  case  in  which 
it  is  used,  its  only  design  being  to  elicit  truth.  But 
the  legitimate  end  of  a  cross-examination  is  some- 
times perverted  to  serve  a  bad  purpose — to  alarm, 
mislead,  or  bewilder  an  honest  witness  ;■'  when  the 
effect  may  be  to  hide  rather  than  to  bring  out  truth. 

It  is  plain  that  for  thQ  purpose  of  an  eiFective 
cross-examination,  the  cross-examining  party  must 
be  in  possession  of  some  information,  suspicion,  or 
other  matter,  on  which  to  found  it.  This  he  will  use 
as  a  clue  to  the  further  evidence  desired.  Without 
this  guide,  the  cross- examiner  will  wander  in  the 
dark,  and,  except  by  mere  accident,  will  not  arrive 
at  any  evidence  of  the  smallest  importance.  The 
information,  suspicion,  or  other  matter  forming  the 
ground  of  a  cross-examination,  may  be  possessed 
quite  independently  of  the  examination  in  chief ;  or 
it  may  be  gained  in  the  course  of  the  examination 
in  chief  or  cross-examination.  And,  consequently, 
it  is  not  necessary  that  a  clue,  or  all  the  clues,  by 
which  to  cross-examine,  should  be  in  hand  at  the 
commencement  of  the  examination  in  chief  or  cross- 
examination;  they  may  be  picked  up  in  the  midst 
of  either. 

In  a  cross-examination,  the  party  examining  makes 
use  of  the  witness  as,  for  this  purpose,  his  own  wit- 
ness, as  a  witness  on  his  own  side.  And  he  has 
a  hope  and  desire  that  the  evidence  in  the  cross- 
examination  will  so  contradict,  vary,  explain,  or  other- 
wise affect  the  evidence  in  chief,  that  the  result  of 
the  whole,  or  at  least  part,  of  the  evidence  on  the 
two  examinations  combined,  will  be  favorable  to  his 
own  side.       

1  See  Bacon's  Essays,  with  Annotations  by  Archbishop  Whately,  p.  495,  ed. 
1856.    And  see  post,  eh.  xi. 
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A  cross-examination  intended  to  destroy,  or  at 
least  weaken,  the  evidence  given  on  the  examination 
in  chief,  very  often  ends  in  confirming  or  strengthen- 
ing it.  The  knowledge  of  this  frequent  result  of 
cross-examination  was  probably  the  ground  of  Lord 
Eldon's  observation  on  interrogating  a  prosecutor : 
"  He  was  wont  to  say  jocularly,  that  he  had  been 
a  most  effective  advocate  for  prisoners;  for  that  he 
had  seldom  put  a  question  to  a  prosecutor."  ^  Equal 
caution  was  used  by  O'Connell  in  cross-examining 
witnesses  for  a  prosecution:  "  There  is  one,  the 
most  diflScult,  it  is  said,  and  certainly  the  most 
anxious  and  responsible  part  of  an  advocate's  duties, 
in  which  O'Connell  is  without  a  rival  at  the  Irish 
bar — I  allude  to  his  skill  in  conducting  defenses  in 

the  Crown  Court Though  habitually  so 

bold  and  sanguine,  he  is  here  a  model  of  forethought 
and  undeviating  caution.  In  his  most  rapid  cross- 
examinations,  he  never  puts  a  dangerous  question. 
He  presses  a  witness  upon  collateral  facts,  and 
beats  him  down  by  argument  and  jokes  and  vocifera- 
tion ;  but  wisely  presuming  his  client  to  be  guilty, 
until  he  has  the  good  luck  to  escape  conviction,  he 
never  affords  the  witness  an  opportunity  of  repeat- 
ing his  original  narrative,  and  perhaps,  by  supply- 
ing an  omitted  item,  of  sealing  the  doom  of  the 
accused," " 

On  the  trial  of  O'Coigly  for  high  treason,  in 
1798,  a  witness,  Dutton,  in  his  examination  in  chief, 
proved  that  a  paper  found  in  O'Coigly's  pocket- 
book  was  in  his  handwriting.  This  evidence  was, 
in  a  singular  manner,  strongly   confirmed  by   the 


1  Life  of  Lord  Elclon,  by  Twlss,  Vol.  I,  p.  106. 

=  CuiTan's  Sketches  of  the  Msh  Bar,  Vol.  I,  p.  174. 
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witness'  answers  to  questions  put  to  him  in  cross- 
examination: 


"  Examination  in  Chi^. 

Q.  Are  you  acquainted  with  Mr. 
O'Coigly,  the  prisoner  at  the  bar  ? 

A.  I  know  Priest  O'Coigly  very 
well;  I  knew  him  at  DundaLk,  in 
the  north  of  Ireland. 

Q.  Are  you  acquainted  with  his 
handwriting. 

A.  I  have  seen  him  write  a  num- 
ber of  times. 

Q.  So  as  to  have  acquired  a  knowl- 
edge of  his  manner  of  writing  ? 

A.  Yes. 

Q.  Look  at  that  paper,  and  say 
whether,  from  your  knowledge  of 
his  manner  of  writing,  you  believe 
that  to  be  his  handwriting  ? 

A.  I  do  believe  it  to  be  his  writ- 
ing. 

Q.  Do  you  include  in  that  the  sig- 
nature, as  well  as  the  whole  body  of 
the  paper  ? 

A.  I  believe  it  to  be  all  the  same 
handwriting,  and  Mr.  O'Coigly' s 
handwriting. 


"  Croat-Examination. 

Q.  Tou  have  sworn  you  saw  Mr. 
O'Coigly  write.  Upon  what  occa- 
sion did  you  ever  see  him  write  ? 

A.  On  various  occasions  ;  I  have 
seen  him  write  letters  and  notes.  I 
can  relate  a  singular  circumstance  to 
you  and  the  Court.  There  was  a 
poor  man  of  the  name  of  Coleman 
in  the  gaol  of  Bundalk.  This  man 
had  a  wife,  and  was  in  great  distress. 
The  man's  wife  used  to  come  to  my 
little  shop  for  tea  and  bread,  and 
what  they  wanted  ;  sie  had  no 
money,  and  left  her  husband's 
watch  in  my  possession  for  the 
goods  she  wanted.  Priest  O'Coigly, 
I  believe  through  an  act  of  charity 
to  the  poor  man,  took  upon  him  to 
have  this  watch  raffled,  to  relieve 
the  poor  man ;  be  took  a  piece  of 
paper,  and  put  his  own  name,  and 
after  that  about  a  dozen  more,  and 
desired  me  to  call  upon  these  people, 
and  they  would  give  me  a  shilling 
apiece;  he  gave  me  his  shilling,  and 
said  he  would  collect  more  about  the 
town. 

Q,  Upon  that  occasion  you  saw 
him  write  ? 

A.  Yes."i 


On  Home  Tooke's  trial  for  high  treason,  in  1794, 
Mr.  Woodfall's  evidence  of  the  prisoner's  handwrit- 
ing was,  in  a  remarkable  manner,  confirmed  on  the 
prisoner's  own  cross-examination  of  him: 


"  Examination  in  Chief. 

Q.  Is  this  the  handwriting  of  Mr. 
Tooke  ?  (Showing  a  book  to  the 
witness.) 


Ctoss-Examination. 

Q.  Are  you  sure  you  have  seen 
me  write  ? 
A.  Yes. 


>  Trial  of  O'Coigly  (taken  by  Gumey).  p.  135. 
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A.  I  believe  this  part  (pointing  it 
out)  is;  but  I  cannot  swear  it. 

Q.  You  are  not  asked  to  do  that. 

A.  I  never  saw  this  entry — I  mean 
merely  to  say,  for  my  own  sake,  and 
that  of  the  jury,  that  I  only  swear, 
that,  as  far  as  resemblance  of  hands 
strikes  me,  this  is  Mr.  Tooke's  writ- 
ing. I  have  seen  him  write,  but 
not  so  often  as  his  writing  has 
passed  through  my  hands. 

Q.  But,  however,  from  writing 
that  you  have  seen,  you  are  able  to 
form  a  judgment  ? 

A.    I  cannot  say   I  am  able  to  • 
form  a  decisive  judgment;    but  I 
believe,  from   the  resemblance    of 
hands,  it  is  his  handwriting. 


Q.  How  long  ago  ? 

A.  Some  years  ago;  I  believe,  full 
17;  the  period  is  a  memorable  one. 
I  allude  to  the  circumstance  of  an 
advertisement  for  a  subscription  for 
the  widows,  orphans  and  aged  par- 
ents of  the  Americans  who  lost  their 
lives  at  the  battle  of  Lexington. 

Q.  That  was  In  1775,  19  years 
ago. 

A.  You  are  perfectly  right  ;  it 
was  19  years  ago.  .  .  .  The  reason 
why  I  instanced  this  case  was  be- 
cause it  was  a  memorable  one.  You 
delivered  to  me,  in  my  brother's 
counting-house,  a  copy  of  the  ad- 
vertisement, upon  which  I  think 
you  wrote  the  words,  '  For  the  Lon- 
don Packet  and  Morning  Chronicle.' 
...  I  don't  know  that  I  have  ever 
seen  you  write  but  once. 

Q.  The  last  time  you  saw  me  write 
was  19  years  ago  ? 

A.  Yes." 


The  trial  of  the  Earl  of  Thanet  and  others,  in  1799, 
for  a  riot  in  court,  caused  by  the  attempted  escape 
of  Mr.  O'Connor  (a  prisoner  just  tried  for  high  trea- 
son, and  acquitted,  but  not  discharged),  furnishes 
another  instance  in  which  a  cross-examination  con- 
firmed the  evidence  in  chief.  The  name  of  the  wit- 
ness was  Parker: 


"  Examimation  in  Chief. 

Q.  Did  you  see  Lord  Thanet  ? 

A.  I  did. 

Q.  What  was  he  doing? 

A.  Lord  Thanet  evidently  ap 
peared  to  me  to  be  obstructing  the 
officers  in  their  attempt  to  stop  Mr. 
O'Connor. 


Cross-examination. 

Q.  You  say  Lord  Thanet  appeared 
to  you  to  be  obstructing  the  officers ; 
did  you  see  him  do  anything  ? 

A.  I  saw  him  resisting  with  his 
hands. 

Q.  What  did  he  do  with  his 
hands  ? 

A.  The  Bow  street  officers  pushed 


1  Trial  of  John  Home  Tooke  (taken  by  Gurney),  Vol.  I,  p.  81. 
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forward;  and  against  one  of  them  it 
was  that  he  was  making  resistance. 

Q.  Pray  which  of  them  ? 

A.  I  cannot  tell — I  do  not  know 
which — ^I  did  not  know  either  of 
them. 

Q.  Can  you  tell  whether  it  was 
against  either  of  those  two  men,  or 
against  the  Messenger,  that  he  was 
making  that  resistance  ? 

A.  I  cannot, 

Q.  But  you  saw  him  put  his  hand 
against  one  man  that  was  coming 
forward  ? 

A.  Yes,  certainly." 

Mr.  Erskine,  the  leading  counsel  for  the  defense, 
in  his  address  to  the  jury,  took  this  notice  only  of 
Parker's  evidence :  "  The  evidence  of  Mr.  Parker 
contains  nothing  which  I  need  detain  you  with." 
This  slight  mention  by  Mr.  Erskine  of  Parker's  evi- 
dence, occasioned  Lord  Kenyon,  in  his  summing  up 
to  the  jury,  to  make  these  remarks:  "Counsel  are 
frequently  induced,  and  they  are  justified,  in  taking 
the  most  favorable  view  of  their  client's  case;  and 
it  is  not  unfair  to  pass  over  any  piece  of  evidence 
they  find  difficult  to  deal  with.  .  .  .  The  learned 
counsel  for  the  defendants,  in  his  remarks  on  the 
evidence,  totally  forgot  the  evidence  of  Mr.  Parker. 
If  his  evidence  is  to  be  believed,  and  I  know  no  rea- 
son why  it  is  not,  he  certainly  gave  important  evi- 
dence in  support  of  this  charge — that  the  defend- 
ants evidently  appeared  to  be  attempting  to  stop 
the  officers,  and  assisting  the  escape  of  Mr.  O'Con- 
nor. The  learned  counsel  for  the  defendants  did 
not  choose  to  deal  with  this  evidence,  though  he 
conducted  the  cause  with  all  possible  discretion, 
ability,  and  eloquence."  ^ 

1  Erskine's  Speeches,  Vol.  Ill,  p.  394,  395,  458;  Vol.  IV,  p.  63,  3d  ed. 
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A  cross-examination  of  a  witness  often  gives  rise 
to  a  re -examination  of  him  hy  the  side  which  ex- 
amined him  in  chief.  One  object  and  eflfect  of  the 
re-examination  may  be  to  repair  the  damage  which 
the  cross-examination  has  done  the  evidence  given 
in  chief.  This  reparation  will  take  place,  partially 
or  wholly,  if  the  effect  of  the  re-examination  is  to 
damage  in  turn  the  evidence  given  in  the  cross- 
examination,  by  partially  or  wholly  destroying  the 
force  of  it,  whether  through  additional  facts  elicited, 
or  by  altering  or  effacing  the  evidence  given  in  the 
cross-examination.  An  effect  of  a  re-examination 
may  be  to  confirm  the  evidence  given  in  the  exam- 
ination in  chief.  Or,  on  the  other  hand,  an  effect  of 
it  may  be  to  confirm  the  evidence  given  in  the  cross- 
examination. 

When  a  cross-examination  has  brought  out  some 
fact  not  contained  in  the  evidence  in  chief,  a  re -ex- 
amination on  that  fact  is,  in  reality,  a  cross-examina- 
tion; and  a  further  examination,  following  this  cross- 
examination  will  be  a  re-examination,  and  this  may 
confirm  the  original  or  first  cross-examination. 

The  trial,  in  1794,  of  Hardy,  for  high  treason, 
contains  an  instance  of  this,  in  the  following  cross 
and  further  examination  of  the  witness  Green : 


"Cross-examined  by  Mr.  Ers- 
kine. 

Q.  Did  you  tell  Groves  that  you 
had  sold  two  or  three  hundred 
knives,  but.  desired  him  to  speak  low, 
because  the  parlor  door  was  open, 
and  your  wife  was  a  damn'd  aristo- 
crat— did  you  say  so  ? 

A.  I  will  make  oath  that  I  did 
not  make  use  of  such  an  expression 
as  that. 

Q.  Did  you  say  anything  to  him 


Re-examined    hy    Mr.     Attorney- 
General  {Sir  John  Scott.) 

Q.  To  be  sure,  it  is  not  a  polite 
thing  to  call  one's  wife  a  damn'd 
aristocrat;  what  did  you  say  about 
her? 

A.  I  do  not  recollect  that  I  said 
a  word  of  the  kiad,  or  threw  out 
any  such  hint. 

Q.  Did  you  say  anything  about 
your  wife  ? 

A.  I  do  not  recollect,   to   the 
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as  if  there  -was  anything  improper        best  of  my  knowledge,  that  I  men- 
in  selling  the  knives  ?  tioned  anything  about  my  wife. 

A.  No.  Q.  Did  you  mention   anything 

Q.  I  think  it  right  to  inform        about  aristocrat  ? 
you  that  Groves  has  thought  fit  to  A.  No;  I  do  not  know  that  I 

swear  you  told  him  to  speak  very  low,         said  anything  about  aristocrat,  or 
for  tha,t  your  parlor  door  was  open,         my  wife. 

and  your  wife  was  a  damn'd  aristo-  Mr.  Erskine.  Did  you  wish  to 

crat,  and  that  you  did  not  want  her        conceal   these    knives   from    your 
to  know  that  you  were  selling  these        wife  ? 
knives.  A.  Ko. 

A.  I  swear  I  said  no  such  thing; 
these  knives  all  lay  open  in  my 
shop;  so  far  from  hiding  them  from 
my  wife,  they  lay  openly  in  the 
show-glass,  and  in  the  window,  for 
sale. 

In  relating  a  story,  adherence  to  the  order  of  time 
in  which  the  circumstances  took  place  is  usual  and 
certainly  desirable,  since  a  subsequent  introduction 
of  an  incident,  that,  in  the  order  of  time,  should 
have  been  noticed  before,  disarranges  the  plan  of 
the  story  already  in  the  minds  of  the  hearers.  So, 
in  putting  questions  to  witnesses,  a  strict  observance 
of  the  course  of  time  is  of  use,  as  it  relieves  the 
jury,  or  other  persons  called  upon  to  consider  the  evi- 
dence, from  the  trouble  they  might  otherwise  have 
of  arranging  anew  the  facts  already  in  their  minds. 

Of  equal  use  it  may  be  to  call  witnesses  succes- 
sively for  examination,  according  to  the  order  of 
time  of  which  they  are  to  speak.  But  this  order  is 
not  always  attended  to.  The  catastrophe  of  events 
is  sometimes  exhibited  before  the  plans  which  were 
laid  to  eiFect  it.  The  first  scene  on  Rush's  trial 
disclosed  the  interior  of  Stanfleld  hall,  the  mur- 
derer's entrance,  his  discharge  of  fire-arms,  and  the 
floor  strewn  with  the  dead  and  wounded.  This 
catastrophe  having  been  detailed  by  three  witnesses, 


1  Hardy's  Trial  (taken  by  Gumey),  Vol.  m,  pp.  118. 119. 120. 
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circumstances  that  happened  before  were  related  by 
witnesses  that  followed.^  So  in.  the  case  of  Tawell, 
the  death  of  the  murdered  woman  was  proved  before 
proof  of  the  purchase  of  the  poison  which  caused 
her  death. 2 

Such  a  departure  from  the  regular  course  of  time 
may  sometimes  be  produced  by  a  desire  to  study 
and  promote  the  convenience  of  witnesses  in  their 
attendance.  But  as  this  inversion  of  time  is  not 
usual,  on  ordinary  occasions,  in  telling  a  story,  the 
jury,  or  other  persons  before  whom  the  facts  are  de- 
tailed, probably  expect  to  hear  from  the  witnesses 
the  tale  related  in  the  common  way  ;  a  way  which 
necessarily  saves  them  the  trouble,  after  hearing  the 
whole  evidence,  of  sorting  the  details,  and  fixing  them 
as  to  time  in  their  proper  places. 

It  is  true  that  on  a  trial  the  examination  of  wit- 
nesses is  commonly  preceded  by  a  statement  by 
counsel  of  the  facts  he  proposes  to  prove  by  the 
witnesses,  and  that,  in  this  statement,  these  facts 
are  usually  mentioned  according  to  the  order  of  time 
in  which  they  happened  ;  yet  this  course  evidently 
tends  to  lead  the  jury  to  expect  to  hear  the  facts  re- 
lated by  the  witnesses  in  the  same  order  of  time 
they  have  heard  them  in  the  statement  ;  and  when 
this  method  is  not  pursued,  the  departure  from  it  is 
likely  to  confuse  the  facts  in  their  minds,  and  oc- 
casion them  embarrassment.  It  must,  besides,  not 
be  forgotten,  that  the  story  upon  which  the  jury  are 
to  give  their  verdict  is  not  that  contained  in  the 
statement  of  counsel  (which  may  or  may  not  be 
proved),  but  that  which  is  detailed  by  the  wit- 
nesses. 

1"  See  The  [London]  Times,"  of  March  30th  and  31st,  and  April  2d, 
1849. 
2  See  "  The  Standard  "  of  March  12th  and  13th.  1845. 
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OF   THE   CEEDIT   OF   A   WITNESS.      . 
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SECTION  I. 

GENBBAI.LT,   OP  THE   CEEDIT  OF  A  WITNESS. 

That  a  witness  may  be  believed,  he  must  say  what 
is  credible  ;  and  if  he  does  this,  and  we  accept  the 
knowledge  which  his  evidence  offers  to  us,  the  prin- 
ciple of  our  acceptance  of  it  is  our  faith  in  ■  him. 
"  The  ground  of  credit,"  says  Hooker,  "  is  the  cred- 
ibility of  things  credited ;  and  things  are  made  cred- 
ible, either  by  the  known  condition  and  quality  of 
the  utterer,  or  by  the  manifest  likelihood  of  truth, 
which  they  have  in  themselves."^  And  Bishop 
Sherlock  speaks  thus  of  faith,  as  a  principle  of 
knowledge  :  "In  common  life  we  know  many 
things  upon  the  evidence  of  faith ;   such   are  the 

1  Hooker's  Eccl.  Pol.  Book  ii,  s.  4. 
11 
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things  which  we  receive  upon  the  authority  of  his- 
torical evidence,  or,  upon  the  report  and  testimony 
of  credible  witnesses ;  and  such  influence  has  this 
principle  of  knowledge  in  the  world,  that  there  is 
hardly  anything  of  consequence  that  is  not  deter- 
mined by  it.  There  is  not  a  trial,  that  affects  either 
our  lives  or  our  fortunes,  the  issue  of  which  does 
not  depend  upon  this  principle  of  knowledge  ;  the 
judge  and  the  jury  not  being  supposed  to  have  the 
evidence  of  their  own  senses  of  the  facts  which  come 
under  their  determination."  ^ 

On  a  trial,  a  witness  takes  an  oath  to  speak  "  the 
truth,  the  whole  truth,  and  nothing  but  the  truth." 
Of  truth,  Archbishop  Whately  says, — Truth,  in  the 
strict  logical  sense,  applies  to  propositions,  and  to 
nothing  else  ;  and  consists  in  the  conformity  of  the 
declaration  made  to  the  actual  state  of  the  case.  In 
its  etymological  sense,  truth  signifies  that  which  the 
speaker  trows  or  believes  to  be  the  fact.  In  this 
sense  it  is  opposed  to  a  lie  :  and  may  be  called  moral, 
as  the  other  may  logical,  truth.  A  witness,  there- 
fore, may  comply  with  his  oath  to  speak  the  truth, 
though  it  so  happened  that  he  is  mistaken  in  some 
particular  of  his  evidence,  provided  he  is  fully  con- 
vinced that  the  thing  is  as  he  states  it.  Truth  is 
often  used  in  the  sense  of  reality.  People  speak  of 
the  truth  or  falsity  ot  facts  ;  properly  speaking,  they 
are  either  real  ov  fictitious  ;  it  is  the  statement  that  is 
true  or  false."  ^  Of  moraZ  truth,  Locke  says,  "it  is 
speaking  true  or  of  things  according  to  the  persua- 
sion of  our  own  minds,  though  the  proposition  we 
speak  agree  not  to  the  reality  of  things." ' 

1  Sherlock's  Discourses,  Vol.  1,  p.  385,  5th  ed. 

2  Whately' s  Elements  of  Logic,  Appendix,  v.  Truth,  ed.  1850. 
^  Locke  on  Human  Understanding,  Book  iv,  eh.  t,  s.  11. 
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We  here  learn  from  Locke  and  Archbishop  Whately 
what  is  moral  truth :  by  another  Archbishop  we  are 
told  what  may  be  a  disregard  of  this  truth — a  matter 
that  some  witnesses  would  do  well  to  reflect  on  ;  the 
disregard  consisting  not  in  direct,  barefaced  false- 
hood, but  in  certain  inattentions  to  truth.  Arch- 
bishop Seeker,  in  a  sermon  on  the  words,  "  Lying 
lips  are  abomination  to  the  Lord,"  thus  particular- 
izes these  inattentions  :  "In  order  to  apprehend 
rightly  the  full  extent  of  this  sin  [a  lie] ,  it  must  be 
carefully  observed  that  not  only  if  we  aflBrm  any 
thing  which  we  think  to  be  false,  but  if  we  aflBrm  it 
without  cause  to  think  it  true,  we  are  still  de- 
ceivers; or  though  we  have  cause  to  think  it  true,  yet 
if  we  aflBrm  it  more  positively  than  we  have  cause , 
declaring  ourselves  to  know  certainly  what  we  only 
believe,  or  to  believe  firmly  what  we  only  suspect 
and  guess,  the  case  is  but  little  mended ;  that  only 
gross  falsities,  but  more  refined  ones,  artful  quib- 
bles, and  mental  evasion,  dark  intimations  and  hints 
not  asserting,  but  insinuating  to  others  what  at  least 
we  doubt  within  ourselves,  all  come  under  the  same 
condemnation ;  nay,  that  sometimes  an  affected 
silence,  and  at  others  truth  itself  told  imperfectly 
and  insidiously,  may  deeply  partake  of  the  guilt  of 
a  lie."' 

On  a  trial,  or  other  judicial  inquiry,  the  facts  given 
in  evidence  are  premises  from  which  a  conclusion  is 
to  be  drawn.  That  the  conclusion  may  be  just,  the 
premises  must  be  true.  When,  therefore,  it  is  the 
duty  of  a  jury,  or  other  persons,  to  draw  from  the 
facts  the  just  conclusion,  the  first  step  in  the  exer- 


1  Seeker's  Sermons,  vol.  v,  p.  179,  ed.  1771. 
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cise  of  this  duty  is  to  acquire  a  belief  of  the  truth 
of  the  facts. 

When  any  one  has  made  a  statement  of  facts, 
especially  if  he  has  spoken  under  the  obligation  of 
an  oath,  the  proper  inference  is  that  he  meant  to 
speak  the  truth,  unless  there  is  some  cause  to  raise 
a  doubt  about  it.^ 

If,  from  the  contradictory  statements  of  a  witness, 
from  his  manner  in  giving  his  evidence,  or  from  any 
other  cause,  there  is  a  suspicion  he  has  spoken 
falsely,  and  at  the  same  time  no  motive  appears  for 
his  doing  so,  these  general  reflections  relating  to  his 
credit,  the  belief  to  be  given  to  him,  may  pass  through 
the  minds  of  the  jury,  or  other  persons,  whose  duty 
it  is  to  judge  of  the  evidence. 

They  may,  in  favor  of  his  speaking  the  truth, 
reflect,  1.  That  a  very  great  part  of  every  person's 
thoughts  is  occupied  with  realities,  with  things 
which  he  really  perceives  by  his  sight,  hearing,  or 
other  sense — in  other  words,  with  truth  ;  and 
whether  as  a  consequence  therefrom  or  not,  a  great 
part  of  every  person's  discourse  is  of  realities,  of 
what  is  true  ;  and  hence  the  mind  may  acquire  an 
aptness  or  bent  to  speak  the  truth.  2.  That  it  is 
more  difiicult  to  invent  falsehoods  than  to  recount 
realities,  more  especially  if  it  be  necessary  to  make 
the  falsehoods  appear  to  be  consistent  with  realities. 
3.  That  many  persons  when  sworn  to  speak  the 
truth,  piously  regard  the  oath.  4.  That  most  per- 
sons fear  shame  and  punishment  ;  and  many  are  by 
that  fear  deterred  from  committing  perjury.  5. 
That  perjury  is  seldom  committed  in  mere  wanton- 
ness, without  some  sufficient  motive  for  it. 


» Ovid.  Trist.  Lib.  lu.El.  x,  35. 
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It  is  not  to  be  doubted  but  that  many  a  man,  like  a 
Christian  martyr  testifying  with  his  blood,  would 
prefer  torture  or  death  to  perjury,  and  herein  liter- 
ally obey  the  noble  exhortation  of  the  Roman  : 

"  Be  brave,  be  just ;  and  when  your  country's  laws 
Call  you  to  witness  in  a  dubious  cause, 
Though  Phalaris  plant  his  bull  before  your  eye, 
And,  frowning,  dictate  to  your  lips  the  lie. 
Think  it  a  crime  no  tears  can  e'er  efface 
To  purchase  safety  with  compliance  base. 
At  honor's  cost  a  feverish  span  extend. 
And  sacrifice  for  life,  life's  only  end."  * 

There  is,  nevertheless,  often  a  propriety,  or  a 
duty,  in  doubting  whether  a  witness  speaks  the 
truth.  To  doubt  of  truth  is  not  to  convict  of  false- 
hood ;  it  may  have  a  directly  contrary  effect ;  its 
result  may  be  to  confirm  the  witness'  testimony. 
And  where  the  doubt  exists,  it  need  not  arise  from 
a  suspicion  that  the  witness  has  wilfully  spoken 
an  untruth.  He  may  very  innocently  have  said  what 
he  believed  to  be  true,  although  in  reality  it  is  not 
so  ;  he  was  himself,  perhaps,  deceived  in  his  per- 
ception of  a  particular  thing  ;  he  did  not  see  or 
hear  what  he  thought,  and  what  he  says  he  saw  or 
heard  ;  or  supposing  his  original  perception  was  cor- 
rect, his  remembrance  of  what  he  saw  or  heard  may 
be  imperfect. 

"  It  is  one  of  the  commonest  mistakes  to  suppose 
and  assert  that  some  fact  has  been  seen  which  was 
not  seen  at  all,  and  often  could  not  have  been  seen  ; 
the   fact  being   simply  inferred.^    A  witness   may 


1  Juvenal,  Sat.  viii,  80.— Gifford. 

2  ["  Another  common  cause  of  very  serious  perversion  of  evidence  is  the 
unconscious  confounding  of  observation  with  inference.  Everywhere,  a  fer- 
tile source  of  error  is  the  putting  down  as  something  perceived  what  is  really 
a  conclusion  drawn  from  something  perceived."  (Herbert  Spencer,  Study  of 
Sociology,  Popular  Science  Monthly,  Nov.,  1872,)    It  is  seldom  that  any  be- 
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swear  that  he  saw  defendant  knock  the  plaintiff 
down  ;  it  is  a  fact  which  admits  of  being  seen  and 
may  be  testified  to  completely.  But  should  the 
fact  sworn  to  be  only  a  little  more  complicated,  and 
some  of  its  constituent  elements  lie  beyond  the  field 
of  vision,  the  testimony  becomes  proportionably 
fallible.  For  example,  we  cannot  accept  the  evi- 
dence unat  witness  saw  defendant  going  to  knock 
the  plaintiff  down  ;  that  is  pure  inference  ;  it  may 
be  the  natural  interpretation  every  man  would  put 
upon  what  was  seen,  but  it  may  nevertheless  be 
wholly  erroneous,  no  such  intention  having  existed 
in  the  defendant's  mind,"  ^ 

"  Seeing  is,  in  all  cases  believing  ;  but  in  all  cases 
we  must  assure  ourselves  of  what  we  have  seen, 
carefully  discriminating  it  from  what  we  have  not 
seen,  but  only  imagined,  and  carefully  ascertaining 
whether  the  facts  seen  by  us  are  all  the  facts  then 
present.  It  is  by  no  means  easy  to  see  accurately 
any  series  of  events ;  nor,  when  under  any  strong 
emotion,  is  it  easy  to  prevent  the  imagination  from 
usurping  the  place  of  vision."^ 

A  witness  not  unfrequently  himself  impairs  his 
credit,  by  unawares,  dropping  something  which  is 
irreconcilable  with  what  he  has  before  said  : —  ^ 


lief  of  any  matter  of  fact  is  produced  by  the  exercise  even  of  the  sense  of 
sight,  but  the  judgment  has  been  more  or  less  at  work  in  the  production  of 
it.  (3  Benth.  Jud.  Ev.  7,  and  see  Ch.  J.  Gibson's  charge  to  the  jury,  in 
Com'wealth  v.  Harman,  6  Amer.  L.  Jour.  123;  4  Burr's  Rep.  472.)  A  fact 
as  observed  is  often  the  real  fact  as  it  exists,  and  the  impression  made  through 
the  senses  upon  the  mind  is,  so  to  speak,  an  exact  copy  of  it.  But  frequently 
this  is  otherwise:  an  appearance  resembling  the  fact,  or  a  "  counterfeit  pre- 
sentment" of  it,  impresses  the  sense  so  strongly,  that  it  is  allowed  to  take 
its  place,  and  is  believed  and  reported  as  such.     Burrill  Circ.  Ev.  218.] 

1  Blackwood's  Edin.  Mag.,  Oct.  1860,  p.  382. 

2  Blackwood's  Edin.  Mag.,  Oct.  1860,  p.  395. 

'  (We  remember  a  country  witness  being  called  at  the  assizes  to  prove  that 
at  a  particular  hour  on  a  certain  night  the  moon  was  shining  and  at  the  full. 
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"  Falstaff.  But,  as  the  devil  would  have  it,  three 
mis-begotten  knaves,  in  Kendal  green,  came  at  my 
back  and  let  drive  at  me ;  for  it  was  so  dark,  Hal, 
that  thou  could'st  not  see  thy  hand. 

Prince  Henry.  These  lies  are  like  the  father  that 
begets  them :  gross  as  a  mountain,  open,  palpable. 

Falstaff.  What,  art  thou  mad  ?  art  thou  mad  ?  Is 
not  the  truth,  the  truth  ? 

Prince  Henry.  Why,  how  could'st  thou  know  these 
men  in  Kendal  green,  when  it  was  so  dark  thou 
could'st  not  see  thy  hand  ?  Come,  tell  us  your 
reason ;  what  sayest  thou  to  this  ?  ^ 

SECTION  It 
OP  A  child's  EVIDENCE.2 

When  a  child  is  a  witness,  it  will  be  natural  to 
receive  its  evidence  with  proper  caution.  A  child 
may  be  very  quick  to  perceive  aright  some  things 
which  it  sees  or  hears  ;  but  from  want  of  knowledge 

There  happened  to  be  no  almanac  in  court,  but  the  evidence  seemed  to  be 
satisfactory,  for  he  had  obtained  his  information  from  "  a  regular  good  Lon- 
don stationer's  almanac."  The  question  was  asked  in  cross  examination, 
"  Howdid  you  obtain  this  London  stationer's  almanac  ?  Did  you  buy  it  ?" 
"  Buy  it  !  No,  my  father  pasted  it  behind  my  kitchen  door  nine  years  ago — 
the  day  I  was  married  1 "  It  need  hardly  be  said  that  information  as  to  the 
moon's  age  during  a  day  in  the  current  year  was  of  little  value  from  an  al- 
manac nine  years  old.     "  Curiosities  of  Evidence,"  15  Cent.  L.  J.  379.) 

^  Henry  IV,  Part  I,  A.  ii,  sc.  4. 

2  ["Children  and  servants  are  remarkably  Herodotean  in  their  style  of 
narration.  They  tell  everything  dramatically.  Their  gays  he's  and  says  she's 
are  proverbial.  Every  person  who  has  had  to  settle  their  disputes  knows 
that  even  when  they  have  no  intention  to  deceive,  their  reports  of  conversa. 
tion  always  require  to  be  carefully  sifted.  If  an  educated  man  were  giving 
an  account  of  the  late  change  of  administration,  he  would  say,  "  Lord  Gode- 
rich  resigned,  and  the  king  in  consequence  sent  for  the  Duke  of  Welling- 
ton." A  porter  tells  the  story  as  if  he  had  been  hid  behind  the  curtains  of 
the  royal  bed  at  Windsor.  "  So  Lord  Goderich  says,  I  cannot  manage  this 
business,  I  must  go  out.  So  the  king  says,  says  he,  well,  then,  I  must  send 
for  the  Duke  of  Wellington,  that's  alV'—Macaulay,  Essay  on  Sistory.] 
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or  experience,  it  may  perceive  imperfectly  other 
things  it  sees  or  hears.  In  seeing  it  may  mista.ke 
one  thing  for  another  ;  and  in  hearing,  it  may  mis- 
understand words,  and  for  those  which  it  heard  may 
substitute  others  of  a  very  different  meaning.  And 
there  is  danger  lest  a  child  should  borrow  some- 
what from  its  imagination,  or  from  what  it  has  heard 
other  people  say,  and  so  amplify  facts  beyond  their 
just  measure.  But  a  child  is  naturally  artless,  and 
means  to  speak  the  truth. 

It  is  not,  however,  to  be  forgotten,  that  a  child 
is  open  to  be  beguiled,  biased,  influenced,  or  in- 
timidated by  the  false  representations,  or  the  prom- 
ises, or  threats  of  designing  people.  But  hesita- 
tion, confusion,  or  embarrassment  in  telling  its  story 
may  not  be  the  effect  of  its  doubt  about  what  it 
saw  or  heard,  or  its  wavering  between  inclination  to 
speak  truth  or  falsehood  ;  but  may  merely  and  nat- 
urally be  the  effect  of  timidity  or  bashfulness,  or  of 
its  not  fully  understanding  the  words  or  the  drift, 
of  a  question  put  to  it. 

Whenever  any  one  gives  evidence  upon  oath,  the 
knowledge  by  him  of  the  importance  it  may  be  in 
its  consequences  to  the  person,  for  or  against  whom 
it  is  given,  is,  in  addition  to  the  sanctity  of  the  oath, 
some  security  against  his  bearing  false  testimony. 
Of  this  importance  a  child  may,  in  many  cases,  be  a 
very  inadequate  judge. 

One  further  remark  must  be  made  on  a  child's 
evidence.  However  humiliating  to  human  nature, 
however  appalling,  the  fact  may  be,  true  it  is,  and 
it  must  not  be  lost  sight  of,  that  a  child,  even  of 
tender  years,  is  capable,  not  only  of  committing 
perjury,  but  the  crime,  than  which  there  is  none 
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greater, — murder;  .as  in  the  instance  related  by  Sir 
Michael  Foster  of  a  boy  of  ten  years  of  age  convicted 
at  Bury  Assizes  in  1748  of  the  murder  of  a  girl  about 
five  years  old.^ 

SECTION  IIL 

OF  MOTIVES  OF  A  WITNESS. 

Motives  are  a  fruitful  source  of  suspicion  against 
a  witness  ;  some  stronger  than  others,  and  attended 
by  corresponding  effects.  Some  may  be  powerful 
enough  to  lead  to  perjury,  although  not  in  its  full 
extent,  yet  so  far  as  to  dilute  or  color  the  evidence, 
to  dress  it  up  to  suit  a  particular  purpose. 

A  motive  to  go  so  far  as  direct,  unmitigated  per-. 
Jury,  may  be,  that  the  witness'  testimony,  if  believed 
will  redound  greatly  to  his  own  personal  advantage; 
as  in  the  ease  where,  being  a  party  to  a  suit,  he 
will  acquire  wholly  or  mainly,  through  his  own  evi- 
dence, an  estate  money,  or  other  advantage. 

Other  motives  in  a  witness  to  perjure  himself  may 
be — a  present  bribe,  or  a  present  promise  or  expec- 
tation of  one ;  the  passions  envy,  spite,  revenge ; 
the  desire  to  shift  punishment  from  the  witness  him- 
self on  to  another. 

There  are  besides  motives  of  a  less  degenerate 
kind  than  others,  but  which  ought,  nevertheless,  in 
particular  cases,  to  arouse  some  suspicion  against  a 
witness.  These  may  be  called  influences:  influences 
arising  from  the  affectionate  or  friendly  relation  in 
which  the  witness  stands  to  the  person  for  or  against 
whom  he  is  a  witness.  The  relation  may  be  of  hus- 
band and  wife,  parent  and  child,  brother  and  brother, 


1  Foster,  70. 
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master  and  servant,  bosom-friend  and  bosom-friend  ; 
"  there  is  a  friend  that  sticketh  closer  than  a  brother." 
These  influences  may  prevail  to  conceal  truth,  or 
overstep  its  boundary. 

SECTION  IV. 

OF  AFFECTING  CKBDIT  BY  CERTAIN  QUESTIONS  IN  CKOSS-BXAMINATION. 

To  destroy  or  weaken  the  credit  of  a  witness  is 
very  commonly  attempted  through  his  cross-exami- 
nation, when  the  witness'  own  answers  may  injure 
his  credit.  To  impair  the  credit  of  a  witness,  the 
following  questions  have  been  put  to  him  in  cross- 
examination  : 

Whether  he  has  ever  been  charged  with  theft : 

Whether  he  has  ever  been  in  gaol ;  how  often  ;  how 
long  ago  ;  what  it  was  about  ;  whether  about  steal- 
ing ;  whether  he  was  ever  in  custody  on  any  other 
charge  : 

Whether  there  was  not  a  complaint  made  against 
the  witness  for  fabricating  a  will: 

Whether  the  witness  (a  soldier)  had  ever  been 
punished  since  he  had  been  in  the  regiment,  and 
what  sort  of  punishment  he  received  : 

Upon  what  occasion  the  witness  (a  servant)  was 
discharged  by  his  master  : 

How  often  the  witness  had  been  a  witness  in  a 
court  of  justice  ;  upon  what  occasions  : 

Whether  in  any  former  case  the  witness  applied 
to  be  rewarded  for  his  evidence  ;  as  for  a  place 
under  government : 

Whether  the  witness  had  not  talked  about  the 
expectation  he  had  of  reward  after  the  trial  should 
be  over : 
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Whether  the  witness  ever  received  any  letter, 
offering  her  any  advantage,  in  case  she  would  ap- 
pear as  a  witness  against  the  prisoner  : 

Whether  the  witness,  an  accomplice  with  the  pris- 
oner, and  giving  evidence  for  the  crown,  has  obtained 
any  pardon,  or  has  had  any  oflfer  made  to  him  of  a 
pardon,  or  is  in  expectation  of  a  pardon,  on  condi- 
tion of  giving  evidence  against  the  prisoner  : 

Whether  the  witness,  an  accomplice  with  the  pris- 
oner, and  giving  evidence  for  the  prosecution,  un- 
derstood on  his  previous  examination  before  a  mag- 
istrate, he  was  to  be  admitted  a  witness  for  the  crown, 
and  to  save  his  own  life  : 

Whether  the  witness  had  ever  received  or  been 
offered  any  thing  to  withhold  her  evidence  : 

Whether  the  witness  has  ever  uttered  any  dec- 
larations of  enmity  against  the  prisoner  ;  whether 
the  witness  had  said  he  would  be  even  with  him: 

Whether  the  witness  had  not  declared  he  would 
hang  the  prisoner. 

The  particular  reasons  on  which  some  questions 
of  this  kind  are  founded  may  be  here  mentioned  : 

A  witiiess  having  made  a  deposition  before  a 
magistrate,  and  it  being  on  the  trial  shown  to  him, 
he  is  asked  whether  it  is  his,  and  on  his  answering 
yes,  the  deposition  is  read  ;  and  it  is  read.  Chief 
Justice  Tindal  told  the  jury,  "  in  order  to  show 
some  contradiction  between  his  evidence  before  the 
jury,  and  the  evidence  that  he  gave  before  the  magis- 
trate— a  very  proper  mode  of  testing  the  credibility 
of  a  witness,  or  the  correctness  of  his  memory, 
either  the  one  or  the  other,  according  to  circum- 
stances." ^ 

1  Frost's  Trial  (taken  by  Guraey),  pp.  220,  702. 
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So  in  another  instance,  on  the  same  trial,  where 
the  deposition  of  the  witness  was  read,  the  same 
learned  judge  told  the  jury,  "  The  object  of  putting 
in  this  deposition  is  a  very  proper  one — it  is  to  sub- 
ject the  credibility  of  the  witness  to  your  examina- 
tion." In  this  instance  the  witness'  evidence  on  the 
trial  contained  more  than  his  deposition  did  ;  it  con- 
tained a  conversation  which  the  deposition  omitted  ; 
and  on  this  omission  which  the  witness  now  ac- 
counted for,  the  judge  made  these  remarks  to  the 
jury, — "He  does  not  give  any  account  in  his  deposi- 
tion of  the  conversation  which,  in  his  examination 
here,  he  alleges  to  have  passed.  He  had  a  reason, 
as  he  alleges,  for  it — whether  it  is  a  good  reason  or 
a  bad  one  it  is  for  you  to  say — it  is,  that  he  was  not 
examined  so  particularly  upon  this  occasion  as  he 
was  in  court  ;  that  he  was  told  by  Mr.  E.,  who.  was 
the  gentleman  examining  him,  to  state  what  he 
knew  about  F.  [the  prisoner] ,  and  that  is  the  reason 
he  gives;  and  as  this  was  a  statement  that  was  not 
made  by  F.,  and  he  could  not  say  that  F.  heard  it, 
he  in  his  own  mind  thought  that  it  was  not  included 
in  the  general  direction  that  he  was  to  state  what 
he  knew  about  F.  That  is  the  reason  he  gives. 
It  is  an  important  piece  of  evidence,  and  there- 
fore one  cannot  but  wonder  that  so  important 
a  piece  of  information  as  that  conversation  should 
have  been  omitted  at  the  first  period  of  his  examina- 
tion. Whether  he  is  speaking  truly  or  falsely  in 
giving  it  now  is  under  your  judgment.  He  assigns 
the  reason  for  it,  namely,  that  he  was  not  asked  : 
but  that  if  he  had  been  asked  he  should  have  stated 
it.  He  says,  '  I  was  not  asked,  I  was  not  examined 
so  carefully  as  I  was  here,'    Whether  that  is  a  sat- 
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isfactory  reason  for  the  omission  or  not,  judge  for 
yourselves,"^ 

Again  a  witness  for  the  crown  was,  on  his  cross- 
examination,  asked  this  question  :  You  have  been 
somewhat  serviceable  in  the  course  of  this  prosecu- 
tion ? "  Eef erring  to  this  question,  Chief  Justice 
Tindal  told  the  jury:  "That  is  an  inquiry  often 
asked,  and  properly  asked,  of  a  witness,  in  order  to 
see  whether  he  has  mixed  himself  up  as  a  busy- 
body, or  partisan,  going  about  and  getting  wit- 
nesses for  any  cause  in  which  he  is  called  ;  because 
that  would  weaken,  in  some  degree,  the  confidence 
you  might  otherwise  have  in  him,"  ^ 

A  witness,  "a  quarry  man,"  to  a  question  on  his 
cross-examination,  said  he  had  been  in  gaol  six  or 
seven  years  ago,  for  three  months,  for  stealing  a  bit 
of  coal.  And  the  Chief  Justice  Tindal  told  the  jury  : 
"  Here  is  a  question  which  is  very  often  asked  of  wit- 
nesses upon  cross-examination,  where  there  is  any 
intimation  given  that  they  have  disgraced  them- 
selves, on  former  occasions,  by  acts  of  dishonesty  and 
theft ;  and  it  is  for  you,  who  are  judges  of  the  credit  • 
due  to  the  witnesses,  to  say  how  far  the  circum- 
stance of  his  having  stolen  this  bit  of  coal,  and  being 
in  prison  for  it,  weakens  the  proper  degree  of  reli- 
ance which  you  would  otherwise  place  upon  him. 
You  are,  from  your  experience  and  knowledge  of 
the  world,  and  of  the  occasions  upon  which  some- 
times these  small  thefts  are  committed  by  persons 
in  the  witness'  condition  of  life,  to  say  how  far  it  is, 
or  not,  incompatible  with  their  afterwards  becoming 


» Frost's  Trial  (taken  by  Giimey),  pp.  305,  308,  725.    See  Way  v.  East.  2 
Drewry,  69. 

2  IVost's  Trial,  pp.  537,  724. 
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trustworthy,  when  they  are  called  upon  their  oath 
to  give  an  account  of  any  particular  transaction.  It 
is  undoubtedly,  a  discredit  to  any  man,  because  it 
is  a  great  breach  of  law  and  morality.  It  is  not, 
however,  that  kind  of  breach  which  does  by  law  pre- 
vent his  giving  evidence  in  the  witness  box.  It  is 
not  an  offense  which  in  its  own  nature  points  to,  or 
is  grounded  upon,  the  commission  of  falsehood  ;  it 
is  not  as  if  he  had  been  found  guilty  of  the  crime  of 
perjury,  in  which  case  he  could  not  afterward  have 
been  examined.  It  is  an  act  of  very  great  dishonesty 
and  knavery  ;  but  how  far  it  ought  to  impeach  the 
value  of  his  testimony,  when  he  is  called  upon  subse- 
quently to  give  an  account  of  a  different  and  impor- 
tant transaction,  you  will  determine  for  yourselves. "  ^ 
On  the  trial  of  Frost  for  high  treason,  in  1840, 
Harford,  a  collier,  a  witness  for  the  Crown,  said,  in 
his  examination  in  chief,  that,  on  the  evening  of  a 
Sunday,  a  mob  came  to  his  house,  and,  by  their 
compulsion,  he  joined  and  went  along  with  them, 
and  brought  with  him  a  sword  he  had  in  his  house, 
and  that  early  the  next  morning  he  made  his  escape 
from  them.  On  his  cross-examination,  he  said  he 
was  apprehended  in  his  house  by  the  magistrates, 
and  kept  in  custody  at  the  Union  Workhouse  at 
Newport  thirteen  days,  on  the  expiration  of  which 
he  was  taken  before  the  magistrates  and  examined  ; 
there  was  no  charge  made  against  him  ;  and  he  said 
what  he  had  to  say  against  Frost.  On  his  cross- 
examination  he  also  stated  that,  while  in  custody, 
he  told  the  master  of  the  workhouse  what  he  could 
say  against  Frost;  that  when  he  made  this  communi- 
cation, he  knew  he  was  in  custody  upon  a  charge 

1  Frost's  Trial  (taken  by  Gurney),  pp.  287,  288,  715,  716. 
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of  taking  part  in  the  riot  ;  that  he  had  been  twelve 
days  in  custody  when  he  made  that  communication; 
that  he  did  not  go  and  tell  the  magistrates  about 
Frost  in  order  to  get  his  own  liberty  ;  that  he  ex- 
pected to  be  freed  from  the  charge  himself  when  he 
told  the  magistrates  about  Frost;  that  when  he  had 
given  his  evidence  before  the  magistrates  he  was  at 
once  set  at  liberty  and  went  home  ;  and  that  he  never 
feared  he  should  be  hanged  for  being  connected  in 
any  way  with  the  mob,  because  he  had  done  nothing 
to  be  hanged  or  to  go  to  prison  for.  In  the  cross- 
examination  of  this  witness  there  appears  to  have 
been  an  endeavor  to  prove  him  to  be  an  accomplice 
with  Frost,  but  the  attempt  certainly  failed.  In 
summing  up  to  the  jury,  the  Chief  Justice  Tindal 
made  these  comments  on  the  cross-examination- ; 
"  The  ground  upon  which  this  cross-examination  is 
submitted  to  you  is  to  diminish  the  weight  which, 
but  for  it,  must  have  been  attached  to  the  evidence 
given  by  this  man  :  namely,  that  he  was  in  prison 
upon  a  charge  of  being  concerned  in  the  very  trans- 
action which  we  are  now  inquiring  into  ;  and  there- 
fore that  he  must  be  looked  upon  as  an  accomplice 
in  the  transaction,  and  liable  to  the  same  objection 
to  which  a  person,  who  has  been  partner  in  guilt 
with  the  man  who  is  under  trial,  is  at  all  times  sub- 
ject. The  answer  that  he  gives  to  that  is,  that  all 
the  share  that  he  had  in  it  was  that  he  was  there 
with  a  sword  in  his  hand,  but  that  it  was  against  his 
will.  And  he  further  undertakes  to  tell  you  that  he 
was  not  afraid  that  any  thing  would  happen  to  him, 
because  he  thought,  when  he  had  explained  the  cir- 
cumstances, he  should  go  free,  and  not  be  dealt 
with  as  a  participator  in  the  acts  of  criminalty.     It 
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is  often  the  case,  where  people  think  they  may 
serve  themselves,  by  giving  evidence  on  the  part  of 
the  Crown  against  another  individual,  with  whom 
they  have  been  partaking  in  the  comnaon  guilt  of 
the  transaction  under  investigation,  that,  for  the 
purpose  of  saving  themselves  rather  than  of  stating 
the  truth,  they  make  out  a  stronger  case  against  the 
prisoner  and  more  favorable  to  themselves  than  the 
real  truth  will  warrant.  Such  evidence  is  at  all 
times  admissible  before  a  jury,  and  it  is  their  prov- 
ince, according  to  the  degree  of  confidence  which 
they  feel  they  can  repose  in  such  a  witness,  to  esti- 
mate his  evidence  ;  and  they  are  principally  gov- 
erned in  that  by  seeing  how  far  the  testimony  of 
such  person  is  corroborated  by  that  of  any  other 
witnesses  who  are  called  to  prove  the  same  trans- 
action and  who  are  free  from  any  such  objection," 
The  Chief  Justice  having  made  these  remarks  on 
this  part  of  the  witness'  cross-examination,  con- 
tinued ;  "  But  his  testimony  is  also  sought  to  be  im- 
pugned upon  another  and  a  diflferent  ground;  namely, 
that  he  does  not  come  forward  immediately  at  the 
time  when  he  is  first  put  into  prison  with  this 
account  ;  but  that  he  remains  in  prison  for  the 
space  of  twelve  days  before  he  gives  any  account  of 
the  transaction.  And  you  are,  therefore,  desired  to 
bring  this  matter  before  your  minds,  and  to  say  how 
far  you  think  the  witness,  under  such  a  state  of  cir- 
cumstances, is  a  witness  of  credit  or  not.  They  say 
it  affects  his  credit,  and  put  it  to  you  as  a  ground 
upon  which  you  are  not  to  believe  him  at  all.  I  have 
stated  the  objection  on  the  part  of  the  prisoner's 
counsel.  The  answer  the  man  himself  gives  to  it  is, 
that  he  never  considered  himself  as  personally  liable 
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to  an  indictment,  because  he  thought  that  when  he 
stated  the  whole  of  his  story,  namely,  that  he  was 
forced  out  of  his  house  with  his  sword,  and  made 
his  escape  as  soon  as  possible,  he  should  be  treated 
as  an  innocent  man  and  not  as  a  criminal.  That  is 
the  question  between  the  parties.  You  must  esti- 
mate the  value  of  this  man's  evidence  according  to 
the  best  of  your  judgment  and  discretion."  ^ 

With  regard  to  a  difference  between  a  witness'  dep- 
osition before  a  magistrate  and  his  evidence  in  court, 
it  is  certainly  very  remarkable  that  a  policeman  will 
often,  in  court,  give  his  evidence  as  nearly  as  possi- 
ble, word  for  word,  agreeing  with  the  language  in 
his  deposition.  Probably  the  main  cause  of  this  ex- 
actness ought  to  be  attributed  not  to  memory  alone, 
but  also  to  practice  and  habit.  For,  generally  speak- 
ing, certainly,  this  nicety  is  not  to  be  expected  in 
testimony  borne  at  different  times,  perhaps  after  an 
interval  of  several  weeks,  first  in  a  deposition  before 
a  magistrate,  and  afterward  in  court.  Speaking  of 
the  re -examination  of  the  same  witnesses,  on  an  ap- 
peal against  a  conviction  xmder  an  excise  informa- 
tion, as  were  examined  on  the  original  hearing.  Lord 
Ellenborough  said  :  "  Supposing  they  were  confined, 
as  far  as  might  be,  to  the  same  facts,  yet  their  re- 
examination would  always,  to  a  certain  degree,  be 
productive  of  fresh  evidence,  as  it  could  not  be  sup- 
posed that  any  witnesses  could  give  their  testimony 
precisely  in  the  same  form  and  substance  as  upon  a 
prior  examination."  ....  "  Indeed,  upon  the 
reason  of  the  thing,  evidence,  if  it  be  to  be  heard 
again  from  the  mouths  of  the  same  witnesses,  can- 
not be  precisely  the  same  ;  differences  must  neces- 

1  Frost's  Trial  (taken  by  Gumey),  pp.  354,  737. 
12 
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sarily  arise  from  a  varied  recollection  of  the  wit- 
nesses." ^  That  a  certain  dissimilarity  in  evidence 
is  in  such  cases  natural,  and  almost  unavoidable,  is 
a  point  not  to  be  forgotten  in  determining  the  credit 
of  a  witness  whose  deposition  and  subsequent  evi- 
dence in  court  do  not  perfectly  agree. 

SECTION  v. 

OF  THE  POBMEB  CONDUCT  OP   A  WITNESS. 

The  credit  of  a  witness  is  generally  supposed  to 
be  injured  by  his  having  before,  whether  recently,  or 
even  some  years  back,  been  guilty  of  or  charged 
with,  some  punishable  offense.  With  the  view  of 
damaging  his  credit,  a  witness  (as  before  mentioned) 
is  constantly  asked,  in  his  cross-examination,  whether 
he  has  ever  been  charged  with  this  or  that  offense  ; 
whether  he  has  ever  been  in  gaol,  and  if  so,  what  it 
was  about ;  and  other  questions  of  the  like  kind.  ^ 


1 3  Maule  and  Sel.  140,  143. 

^  (An  anecdote  in  point  is  related  of  David  Paul  Brown.  It  is  told  by  a  juror 
wlio  sat  in  the  case.  He  says  :  '■  One  case,  while  I  was  an  empanelled  juror, 
left  an  impression  on  my  mind  that  time  can  never  erase.  The  witness  was 
a  respectable  looldng  man,  with  a  calm  settled  countenance,  as  placid  as  are 
the  deep  waters  when  storms  have  passed  in  their  fury  away.  There  was 
not  in  any  one  of  his  strongly  marked  features  the  least  indication  or  index  to  a 
volume  of  crimes,  wliich  lay  in  his  breast.  I  had  noticed  this  man  particu- 
larly, and  in  a  "former  case  had  received  as  gospel  his  evidence.  But  Mr. 
Brown  the  attorney  in  the  case  before  the  court,  objected  to  his  evidence;  it 
should  not,  he  observed,  be  received.  The  reasons  were  demanded  by  the 
court;  they  were  promptly  given ;  the  man  was  a  conviet,  unpardoned,  and 
thus  placed  ibeyond  the  pale  and  privilege  of  the  law  by  his  crimes,  and  not 
to  be  admitted  to  the  bar  otherwise  than  as  a  criminal. 

"  Much  excitement  ensued.  The  witness  looked  surprised.  He  rebutted 
the  charge  -with  indignation,  spoke  of  character,  law  and  justice.  His  eyes 
flashed  as  he  boldly  stated  to  the  court  that  he  never  was  in  prison,  had  never 
been  subject  to  the  lash  of  the  law  in  any  shape.  Injured  innocence,  in- 
sulted pride,  wounded  honor,  all  seemed  to  rise  up  in  vengeance  against  the 
bold  accuser. 
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Assuming  that  this  distrust  of  the  witness  rests 
upon  the  principle,  that  every  man's  nature  is  so 
corrupt  that,  under  temptation,  he  is  capable  of 
committing  perjury  ;  and  that  the  particular  crime 
the  witness  has  been  guilty  of,  or  charged  with,  de- 
teriorated his  nature  to  such  a  degree  as  to  incline 
him  to  yield  to  the  temptation  to  perjure  himself — 
it  may  be  inquired  how  far  this  distrust  is  rightly 
founded. 

It  will  be  admitted  that,  under  temptation,  any 
man  is  capable  of  committing  perjury.  But  this  in- 
herent corruption  in  man  is  not  greater  in  the  wit- 
ness than  in  any  one  else — it  furnishes  no  reason  to 
distrust  him  more  than  another.  And  supposing  a 
man  guilty  of  a  crime,  as  theft,  to  be  a  witness,  and 
to  bear  false  testimony,  it  does'  not  follow  that  an 
increased  corruption  of  his  nature  by  the  theft  is 
the  cause  of  the  perjury;  he  may  be  a  perjured  man, 
because  of  the  corrupt  nature  of  which  all  men  par- 
take ;  he  might  have  perjured  himself,  although  he 
had  not  been  guilty  of  the  theft. 

"  Mr.  Brown  arose  from  his  chair,  where  he  had  seated  himself  at  the 
commencement  of  the  witness's  declaration  of  innocence,  and  walked  up  to 
him.  There  was  determination  in  his  look;  his  soul-searching  eye  was  fixed 
hke  that  of  a  basilisk  on  the  witness.  The  effect  was  almost  the  same,  for  his 
victim's  gaze  was  also  as  fixed;  the  one,  however,  was  that  of  power — ^the 
other,  that  of  fear.     Mr.  Brown  spoke : 

" '  I  have  objected  to  your  evidence.  Sir;  this  objection  is  founded  upon  a 
knowledge  of  "your  character.  Answer  me,  Sir;  were  you  not  eonvicted  and 
punished  in  the  State  of  Delaware  for  a  heinous  crime?  ' 

" '  No,  Sir  I '    This  was  uttered  with  an  evidently  assiuned  boldness. 

"Never?' 

"No,  Sir.' 

"  If  I  were  to  strip  up  the  sleeve  of  your  coat,  and  point  to  the  letter,  R., 
branded  on  your  right  arm,  near  the  shoulder,  and  say  this  was  done  in  New 
Castle,  Delaware,  what  answer  would  you  make  ? ' 

"  The  poor  wretch  was  crushed — his  artificial  courage  melted  away  before 
the  fire  of  an  intellectual  eye."  Harris' Before  and  At  Trial.  (Kerr's  Am. 
Ed.  (184, 186.) 
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The  degree  of  deterioration  caused  to  the  witness' 
nature  by  his  former  crime  may,  perhaps,  be  rightly 
measured  by  the  crime  itself.  For  there  are  degrees 
of  offenses — a  pickpocket  may  not  be  prepared  to 
commit  perjury. 

Supposing  the  witness'  nature  was  by  his  offense 
once  deteriorated  enough  to  dispose  him  to  perjure 
himself,  it  is  important  to  inquire  whether  it  is  so 
still.  There  is  such  a  thing  as  repentance,  whereby 
we  forsake  sin  ;  and  the  effect  of  repentance  in  him 
may  be  to  reinstate  him  in  his  former  moral  condi- 
tion, liable  indeed  to  commit  perjury,  but  not  more 
so  than  any  other  man.  Length  of  time  since  the 
offense,  and  intermediate  good  conduct,  may  be  evi- 
dence of  such  repentance.  Dr.  Johnson  relates  of 
Shakespeare,  that  "  he  had,  by  a  misfortune  common 
enough  to  young  fellows,  fallen  into  ill  company  ; 
and  amongst  them,  some  that  made  a  frequent 
practice  of  deer  stealing,  engaged  him  more  than 
once  in  robbing  a  park  that  belonged  to  Sir  Thomas 
Lucy,  of  Charlecote,  near  Stratford."^  If  Shake- 
speare had  been  put  into  the  witness  box,  bearing 
"  his  blushing  honors  thick  upon  him,"  would  not 
his  contemporaries  have  believed  him  P^ 

But  however  in  theory  a  person  who  has  commit- 
ted a  crime,  and  thereby  lost  his  good  name,  may  be 
believed,  and  ought  to  be  believed  ;  yet,  certainly, 
in  some  cases,  the  difficulty  may  be  insurmountable 
when  it  is  required  practically  to  put  faith  in  what 
he  says,  and  to  act  upon  this  belief.  If  the  wit- 
ness, guilty  of  a  crime,  comes  from  a  line  of  ances- 

1  Dr.  Johnson's  Account  of  the  Life  of  Shakespeare. 

2  [Lamartine,  when  in  the  zenith  of  his  popularity,  offered  himself  as  a 
witness,  and  was  rejected  on  account  of  his  having,  in  his  youth,  been  con- 
Tlcted  of  theft.] 
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tors  notorious  for  bad  character — as  thieves,  or 
rogues  of  any  kind — he  will  be  very  much  in  the  sit- 
uation of  the  foxes  described  by  Gay,  whose  good 
names  were  irretrievably  gone,  who  were  past  belief, 
owing  to  their  own  trespasses  and  those  of  their  an- 
cestors. The  advice  of  the  dying  sire  to  his  numer- 
ous race,  standing  around  him  : 

"  Would  you  true  happiness  attain, 
Let  honesty  your  passion  rein; 
So  live  in  credit  and  esteem, 
And  the  good  name  you  lost  redeem." 

was  by  his  offspring  admitted  to  be  good,  but  pro- 
nounced to  be  useless : 

"  The  counsel's  good,  a  fox  replies, 
Could  we  perform  what  you  advise. 
Think  what  our  ancestors  have  done: 
A  line  of  thieves  from  son  to  son: 
To  us  descends  the  long  disgrace. 
And  infamy  hath  marked  our  race. 
Though  we,  like  harmless  sheep,  should  feed, 
Honest  in  thought,  in  word  and  deed. 
Whatever  hen-roost  is  decreased, 
We  shall  be  thought  to  share  the  feast. 
The  change  shall  never  be  believed; 
A  lost  good  name  is  ne'er  retrieved."  ^ 


SECTION  rv. 

OP  AN  ACCOMPLICE. 

When  an  accomplice  or  partner  with  another,  in 
some  offense  which  they  commit,  is  allowed  to  be  a 
witness  against  his  associate,  why  is  not  implicit  be- 
lief to  be  given  to  his  testimony  ?  Why  is  there  to 
be  a  doubt  whether  his  evidence  ought  to  be  believ- 

1  The  fox  at  the  point  of  death. 
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ed  ?  As  to  what  actually  took  place  before,  and  at 
the  time  of,  the  commission  of  the  offense,  it  is  clear 
the  accomplice  may  have  had  full  opportunity  of 
seeing  and  hearing  all  that  occurred.  And  to  swear 
falsely,  to  bear  false  witness,  is  a  very  different  of- 
fense— different  both  in  kind  and  in  degree  of  guilt 
from  many  others.  Then,  assuming  that  to  bear 
false  witness  is,  in  degree  of  guilt,  more  heinous 
than  some  other  offenses  are,  unless  we  are  prepared 
to  say,  that  he  who  commits  the  less  heinous  offense 
will  also  commit  the  greater,  it  does  not  follow  that 
if  a  man  is  guilty  of  an  offense  less  than  perjury,  he 
will  go  further  and  incur  the  guilt  of  perjury  itself. '^^ 

It  is  well  known  that  the  inward  monitor,  con- 
science, "  makes  cowards  of  us  all,"  in  the  sense  that 
it  often  deters  from  the  commission  of  crime ;  and 
where  the  cowardice  is  based  on  no  higher  or  better 
principle,  it  is  often  grounded  on  the  fear  of  punish- 
ment. The  man  who  picks  a  pocket  may  hesitate 
and  forbear  to  rob  with  violence  ;  and  the  robber 
with  force  may  hesitate  and  forbear  to  stain  his 
hands  with  blood.  But  this  reasoning  from  ascent 
in  guilt  does  not  apply  where  the  crime  committed 
is,  in  degree  of  guilt,  equal  to,  or  greater  than,  perjury 
— as  high  treason  or  murder.  A  man  who  will  take 
a  part  in  high  treason  or  murder  will  probably  not 
scruple  to  perjure  himself. 

In  all  cases  a  principle  on  which  to  doubt  the  truth 
of  an  accomplice's  evidence  against  his  companion 
is  temptation  to  swear  falsely.     To  save  himself, 

1  (It  is  sometimes  stated  that  the  evidence  of  an  accomplice  is  not  alone 
suflacient  to  support  a  conviction,  but  that  it  must  be  corroborated.  But 
such  is  not  the  case.  A  jury  may  lawfully  convict  on  the  testimony  of  an 
accomplice  without  corroboration.  Keg.  v.  Stubbs,  25  L.  J.  M.  C.  16,  Jervis, 
C.  J.) 
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an  expectation  of  pardon  for  his  guilt,  and  of  a  re- 
ward for  his  evidence,  or  of  the  pardon  alone,  may 
be  a  sufficient  temptation  to  him. 

"  The  long  conniving  damsels  seek 
To  save  themselves,  and  would  transfer 
The  guilt — ^the  shame — the  doom — to  her: 
Concealment  is  no  more — they  speak 
All  circumstances  which  may  compel 
FuU  credence  to  the  tale  they  tell."  ^ 

If  an  accomplice  give  evidence  against  his  asso- 
ciate, with  the  expectation  of  thereby  securing  a 
pardon  to  himself  ;  if  this  expectation  be  his  only 
motive,  this  motive,  standing  alone,  offers  but  a  slight 
reason  for  disbelieving  the  witness.  The  hope  of 
pardon  is  consistent  with  contrition  for  his  guilt  : 
and  his  temptation  to  give  evidence  against  his 
companion  is  the  less,  inasmuch  as  his  own  testi- 
mony will  necessarily  involve  himself  in  that  com- 
panion's guilt;  and  the  pardon  he  expects  cannot,  he 
knows,  efface  the  stain  which  the  offense,  of  which 
he  owns  himself  to  be  guilty,  lays  on  his  character. 

If,  in  addition  to  the  pardon,  there  be  the  assur- 
ance, or  even  the  hopej  of  reward,  this  assurance  or 
hope,  necessarily  taints  the  evidence,  and  creates  a 
suspicion  it  may  not  be  true. 

Besides  the  open  temptations  of  pardon  and  re- 
ward, temptations  about  which  the  accomplice  makes 
no  concealment,  there  may  be  a  secret  temptation, 
one  which,  hidden  in  his  own  breast,  he  keeps  to 
himself,  that  may  move  the  witness  to  forswear 
himself  ;  this  may  be  ill-will  toward  his  companion. 
And  the  possibility  of  this  or  any  other  bad  motive, 
alone,  renders  it  imperative  to  receive  with  caution 
the  evidence  of  every  accomplice. 

'  Parisina,  St.  viii. 
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If  it  be  difficult,  as  of  necessity  it  is,  to  inquire  into 
and  learn  the  secret  motives  of  a  witness,  as  a  guide 
to  determine  the  belief  which  ought  to  be  given  to 
him,  yet  there  are  several  plain  ways  by  which  his 
veracity  may  be  tested.  It  will  be  easy  to  see, 
whether  his  evidence  is  consistent  in  all  its  parts, 
and  whether  any  other  witness  contradicts  him  in 
the  main  or  any  material  fact ;  and  whether  his  evi- 
dence of  the  main  and  every  material  fact  is  con- 
firmed by  the  testimony  of  another  witness.  Where 
there  is  such  freedom  from  contradiction,  and  such 
confirmation  by  other  witnesses,  and  no  sufficient 
motive  to  swear  falsely  appears,  it  may  be  hurtful 
to  justice  to  withhold  belief  from  the  evidence  of  an 
accomplice. 

Several  witnesses  on  the  trial  of  Colonel  Despard, 
in  1803,  for  high  treason,  were  accomplices  with 
him;  and  Lord  Ellenborough  in  summing  up  to  the 
jury  thus  spoke,  in  general  terms,  of  the  evidence 
given  by  accomplices  : — Their  testimony  is  to  be  re- 
ceived and  acted  upon  with  an  attentive  and  scrupu- 
lous consideration  of  its  merit  and  value  ;  in  each 
particular  instance,  they  eoihe  sullied  with  some 
degree  of  contamination  (not  all,  indeed,  in  an  equal 
degree) ;  contaminated,  however,  in  some  degree,  by 
a  participiation  in  the  very  crime  they  impute  to 
others;  but  the  witness  who  comes  thus  prima  facie 
contaminated  may  be  so  confirmed  by  the  consist- 
ency and  clearness  of  his  own  narration,  and  still 
more  by  its  conformity  to,  and  coincidence  with,  the 
substance  of  the  testimony  delivered  by  others,  not 
likely  to  have  conspired  with  him  in  the  crime  itself, 
or  to  have  had  the  means  of  concerting  and  collud- 
ing with  him  as  to  the  matter  of  his  testimony,  that 
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he,  a  person  originally  standing  under  some  degree 
of  doubt  and  suspicion  from  the  nature  of  his  situ- 
ation, and  from  the  quality  of  his  testimony,  be- 
comes at  last  entitled  to  be  believed  in  the  fullest 
manner.^ 

On  the  trial  of  Forbes  and  others,  in  1823,  at  Dub- 
lin, for  a  conspiracy  to  create  a  riot,  and  for  a  riot, 
John  and  George  Atkinson,  two  of  the  witnesses  for 
the  prosecution,  were  accomplices;  and  on  tho  credit 
to  be  given  to  them,  and  to  accomplices  in  general, 
the  Chief  Justice  in  his  summing  up  told  the  jury, — 
' '  Every  accomplice  is  in  law  a  competent  witness ;  the 
judge  is  bound  to  receive  him;  but  whether  he  is  cred- 
ible is  for  the  jury  alone.  In  determining  that  question, 
various  circumstances  must  be  taken  into  consider- 
ation. In  the  first  place,  the  man  who  thus  comes 
forward  proves  himself  to  be,  in  a  certain  degree, 
destitute  of  moral  sense,  by  admitting  himself  to 
have  been  a  participator  in  guilt.  In  estimating  the 
credit  of  a  man,  we  are  naturally  led  to  inquire  what 
is  his  moral  character  ;  and  if  you  find  that  excep- 
tionable, it  will  make  you  cautious  in  relying  upon 
his  evidence.  But  in  following  this  principle  to  its 
practical  results,  it  will  be  necessary  to  recollect 
the  nature  of  the  crime  in  which  the  witness  admits 
his  participation.  A  man  guilty  of  an  atrocious  of- 
fense, whose  hands  have  been  stained  with  blood,  or 
whose  heart  has  been  polluted  by  treason,  is  a  com- 
petent witness ;  but,  unless  satisfactorily  corrobo- 
rated, a  jury  will  seldom  act  upon  his  testimony. 
However,  if  the  crime  be  of  a  less  dark  complexion, 
the  inference  to  be   deduced   from  his  admission 


1  Trial  of  Colonel  Despard  (taken  by  Gurney),  p.  214. 
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of   being   concerned  in  it  will   be   prdportionallj 

weakened There  is  another  source 

of  discredit  in  every  case  of  an  accomplice  which  a 
jury  is  bound  to  take  into  consideration  :  I  mean  the 
interested  motives  which  may  induce  such  men  to 
come  forward — sometimes  perhaps  to  escape  punish- 
ment— to  save  their  lives — to  shield  themselves  from 
prosecution — or  to  entitle  themselves  to  rewards. 
In  all  these  cases,  a  jury  should  act  with  such  jeal- 
ousy as  almost  to  reject  their  evidence,  unless  satis- 
factorily corroborated  by  other  and  more  unim- 
peachable witnesses Upon  this  siib- 

ject  of  the  credit  which  may  be  given  to  accomplices, 
it  is  right  that  I  should  make  another  observation. 
There  never,  it  must  be  3,dmitted,  existed  any  man 
so  bad  or  depraved  but  that  he  might  possibly  speak 
the  truth  ;  and,  therefore,  when  a  witness  gives 
evidence  in  court  of  justice,  it  is  not  the  true  question, 
whether  he  is  or  is  not  a  credible  person,  for  that  is 
only  part  of  the  means  of  forming  a  judgment  upon 
the  real  question — which  is,  whether  what  he  states 
be  true ;  because  it  is  possible  that  an  incredible  man 
may  disclose  the  truth.  The  way  to  discover  whether 
he  has  done  so  or  not  is  to  try  whether  his  statement 
be  substantiated  by  other  evidence,  either  of  the 
facts  to  which  he  has  deposed,  or  of  such  a  state  of 
facts  as  is  inconsistent  with  any  thing  but  the  truth 
of  what  he  has  sworn." ^ 

It  may  not  often,  yet  it  may  sometimes,  happen, 
that  an  accomplice  appears  under  the  favorable  cir- 
cumstances noticed  by  Lord  EUenborough,  in  sum- 
ming up  to  the  jury  in  the  case  of  Codling,  Reid,  and 


1  Trial  of  Forbes  and  others  (taken  by  Greene),  p.  353. 
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others,  tried  in  1802  for  sinking  a  vessel  with  intent 
to  defraud  the  underwriters.  The  principal  witness 
against  the  accused  was  a  seaman  of  the  name  of 
Cooper,  the  man  who  actually  bored  the  holes  through 
which  the  water  entered  the  vessel  and  sank  her. 
Lord  EUenborough  thus  spoke  of  him:  "The  first 
witness,  and  upon  whose  testimony  most  materially 
the  case  of  the  prosecution  depends,  is  Thomas  Cooper. 
You  are  to  take  him  now  to  be  not  only  an  accomplice, 
but  a  principal  in  the  commission  of  the  crime ;  a 
person  to  whom,  although  competent,  you  would  not 
be  disposed  to  give  credit;  nor  ought  you  to  do  so, 
unless  he  is  supported  and  confirmed  by  other  testi- 
mony; but  he  does  stand  before  you  in  a  different 
situation  from  almost  any  other  person  I  ever  re- 
member presented  to  a  jury  as  an  accomplice;  for  he 
is  not  only  not  contradicted  in  any  one  particular, 
by  any  of  the  vast  body  of  evidence  collected  from 
on  board  his  own  ship,  and  every  person  has  been 
called  to  you  who  filled  any  function  in  it,  excepting 
the  prisoners  Codling  and  Reid  ;  he  not  only  is  not 
contradicted  by  any  of  them  in  the  course  of  their 
examination,  but  is  not  attempted  to  be  contradicted 
by  any  witness  brought  to  disparage  his  general 
credit  or  character ;  nor  do  any  of  the  circumstances, 
adduced  on  the  part  of  the  defendants,  reflect  either 
discredit  upon  his  character,  or  discredit  upon  the 
story  he  has  told  ;  and  in  the  very  manner  of  his 
statement  there  is  something  which  gives  a  degree 
of  credit  to  his  statement  and  story.  Therefore, 
though  he  stands  before  you  an  accomplice,  and 
though  he  is  the  very  hand  that  effected  the  de- 
struction of  the  ship,  he  is  as  little  tainted  by  the 
commission  of  such  a  crime  as  almost  any  accomplice 
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that  ever  presents  himself  in  a  court  of  justice.  No 
one  person  has  been  called  to  say  he  would  not  be- 
lieve him  on  his  oath  ;  nor  is  there  any  motive, 
beyond  the  promise  of  looking  after  a  better  berth 
or  better  situation  for  him,  that  seems  to  have  been 
thrown  out  as  a  lure  to  him,  to  induce  him  to  act 
the  part  which  he  assigns  to  himself  in  this  wicked 
transaction."  1 

SECTION  VII. 

OF  A   SPY. 

Suppose  a  witness  to  have  been  a  spy,  one  who 
watches  the  words  and  actions  of  others  for  the  pur- 
pose of  informing  and  giving  evidence  against  them. 
If  this  man  is  accidentally,  or,  from  previous  informa- 
tion or  suspicion,  is  designedly  present  during  the 
plotting  of  some  oflfense,  whether  against  the  State 
or  Government  or  individuals,  and  from  his  dislike 
of  the  meditated  conspiracy,  and  to  further  the  ends 
of  Justice,  he  conscientiously  remains  to  learn  the 
views  and  secrets  of  the  associates  in  the  plot,  with 
the  fixed  design  to  stop  and  counteract  it,  or,  if 
unable  to  do  this,  at  least  to  aid  in  punishing  the 
conspirators,  this  conduct  may  be  justifiable,  both 
legally  and  morally  ;  and  it  will  follow,  that,  if  to 
convict  the  parties  to  the  plot,  he  gives  his  evidence 
against  them,  the  mere  character  of  spy  ought  not 
to  prejudice  or  stain  the  credit  of  the  witness.  To 
this  man  no  guilt  of  the  plotted  offense  attaches. 

Another  description  of  a  spy  may  be  a  man  who 
has  undesignedly  been  present  at  a  plot,  and,  by  the 
inducement  or  example  of  others,  been  tempted  to 

1  Trial  of  Codling  and  others  (taken  by  Gurney),  p.  208. 
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join  in  it ;  or  a  man  who  has  been  even  one  of  the 
original  framers  of  the  plot ;  and  either  of  these  men, 
whether  from  seeing  the  proceedings  may  lead  him 
further  than  he  intended,  or  from  some  quarrel  with 
his  companions,  or  from  repentance,  or  other  cause, 
may  secretly  and  unknown  to  the  others  withdraw 
from  the  confederacy,  and  from  that  time  resolve  to 
watch  their  proceedings,  with  the  view  to  be  a  wit- 
ness against  them  ;  and  with  this  intent  continue  to 
attend  at  their  meetings  and  take  notes  of,  or  carry 
away  in  his  memory,  what  he  sees  and  hears.  This 
man  stops  short  in  his  career  of  guilt  as  a  conspir- 
ator before  it  is  perfected. 

But  as  all  kinds  of  spies,  meditating  to  inform,  are 
naturally  in  some  degree  disliked,  there  is  no  doubt 
in  each  of  the  men  before -mentioned  a  something 
which  effects  and  endangers  his  credit.  Yet  it  need 
not  in  either  of  those  instances  utterly  destroy  it. 
For  it  is  plain  the  man  has  had  the  very  best  oppor- 
tunity of  seeing  and  hearing  what  was  done  and  said 
by  his  associates.  And  to  what  extent  his  credit  is 
hurt,  and  how  far  he  is  to  be  believed,  may  be  learnt 
from  considering,  whether  the  different  parts  of  his 
story  are  consistent  with  each  other,  whether  he  is 
contradicted  in  any  material  facts  by  other  wit- 
nesses, whether  there  is  a  probability  of  truth  in 
what  he  says.  If  his  story  is  consistent,  if  he  is  not 
contradicted  in  any  material  fact,  and  a  fortiori  if  he 
is  confirmed  in  material  facts  by  other  witnesses, 
and  if  probability  supports  his  story,  it  may  be  right 
to  believe  him.  And  although,  in  the  course  of  his 
examination,  there  is  some  hesitation  or  confusion 
in  his  answers,  shame  in  his  countenance,  or  embar- 
rassment in  his  demeanor,  yet  it  should  be  recol- 
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lected  that,  excepting  the  shame,  each  of  the  other 
defects  is  often  seen  in  the  most  honest  and  honor- 
able witness  ;  each  is  the  natural,  and  often  the 
inevitable,  fruit  of  the  wily  and  ensnaring  questions 
put  to  the  witness  by  a  skillful  adverse  interrogatQr. 
And  the  shame  itself  is  a  token  favorable  to  the  wit- 
ness, inasmuch  as  it  shows  he  feels  himself  degraded 
by  the  character  he  bears  of  spy ;  and  to  be  void  of 
all  appearance  of  shame  would  argue  a  want  of  self- 
respect  under  an  imputation  of  dishonor. 

On  the  trial  of  Hardy  for  high  treason,  in  1794, 
Lynam,  one  of  the  witnesses  for  the  Crown,  gave  in 
evidence  that  he  was  a  member  of  the  London  Corre- 
sponding Society,  and  was  a  delegate  of  one  of  its 
divisions  ;  that  he  attended  at  many  of  the  meetings 
of  the  delegates,  and,  as  was  the  practice  of  other 
delegates,  he  as  one  of  them  took  down-  in  writing 
much  that  was  said  and  done  there,  for  the  purpose 
of  communicating  what  had  been  transacted  at  the 
meeting  of  delegates  to  his  division  of  the  society  ; 
and,  while  still  a  delegate  and  attending  the  meet- 
ings, he,  on  consulting  with  a  friend,  made  by  his 
advice  reports  from  time  to  time  of  the  society's 
proceedings,  not  to  a  magistrate,  but  to  a  person  to 
whom  through  his  friend  he  was  recommended  to 
give  the  information  ;  such  reports  being  copies  of 
the  reports  he  made  to  his  division  of  the  society  : 
what  he  saw  and  heard  was  taken  down,  both  to  be 
reported  as  a  delegate,  and  for  the  purpose  of  giving 
information  to  the  person  to  whom  he  had  been  recom- 
mended to  give  it. 

Erskine,  in  his  defense  of  Hardy,  stigmatized 
Lynam  as  a  spy  ;  charged  the  evidence  with  incon- 
sistency, and  objected  to  it  that  part  was  from  notes, 
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and  part  from  recollection  ;  and  that  the  witness  had 
not  in  his  notes  taken  down  the  words  he  heard,  but 
only  the  substance  of  them  ;  the  impassioned  advocate 
exclaiming, — "  0  excellent  evidence  !  The  substance 
of  words  taken  down  by  a  spy,  and  supplied,  when 
defective,  by  his  memory.  But  I  must  not  call  him 
a  spy ;  for  it  sefems  he  took  them  bona  fide  as  a  dele- 
gate, and  yet  bona  fide  as  an  informer ;  what  a  happy 
combination  of  fidelity  !  faithful  to  serve,  and  faith- 
ful to  betray," 

On  the  same  witness'  evidence,  Lord  Chief  Justice 
Eyre,  in  summing  up  to  the  jury,  made  these  re- 
marks,— "It  has  been  a  fatiguing  work  to  go  through 
these  broken  accounts  of  the  transactions  of  the 
society  from  this  man's  notes,  and  the  accounts 
must  necessarily  be  somewhat  imperfect ;  but  upon 
the  whole  they  carry  with  them  very  great  marks  of 
authenticity  ;  and  with  respect  to  those  facts  which 
can  be  clearly  collected  from  them,  they  seem  to  be 
very  weightily  proved ;  and  I  cannot  imagine  that 
the  evidence  of  this  man  is  shaken  in  any  particular 
whatever  from  the  mere  circumstance  of  a  man, 
otherwise  of  credit,  choosing  to  give  information  of 
proceedings  which  he  conceived  to  be  dangerous  to 
the  constitution  of  the  country  ;  to  say  that  that  is 
to  affect  his  credit  is  not  a  thing  to  be  asserted  in  a 
court  of  justice,  nor  fit  to  be  encouraged  by  a  jury. 
Wherever  men  of  this  description  give  evidence, 
and  they  give  their  evidence  in  a  way  which  is  fairly 
open  to  observation,  the  circumstance  of  their 
coming  to  give  their  evidence  in  this  manner  will 
have  its  weight ;  but  if  their  evidence  in  other  re- 
spects is  uniformly  consistent  and  probable,  and  is 
not  impeached,  it  is  not  enough  to  say  that  this  man 
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went  into  this  society  on  purpose  to  inform  the 
magistrate  of  what  was  passing.  It  is  extremely 
necessary  that  should  be  done  :  it  is  the  duty  of 
magistrates  to  watch  over  the  public  peace,  if  any- 
thing material  is  going  forward  by  which  the  public 
peace  of  the  country  may  be  affected  ;  it  is  the  duty 
of  the  magistrate  to  use  all  proper  means  to  bring 
these  proceedings  to  light,  in  order  that  they  may  be 
brought  to  the  test  of  the  law  ;  and  he  would  be 
criminal  if  he  did  not  use  those  means."  ^ 

On  the  trial  of  Colonel  Despard  for  high  treason 
in  1803,  during  the  trial  a  witness,  Windsor,  had 
been  considered,  both  by  the  Crown  and  the  prisoner, 
as  an  accomplice  with  Despard.  What  "Windsor  had 
done  was  this, — He,  on  an  invitation  by  one  of  the 
conspirators,  joined  in  the  plot,  and  immediately 
communicated  the  object  of  it  to  a  person  of  the 
name  of  Bownas,  from  whom  he  received  advice  as 
to  his  future  conduct  ;  and  on  that  advice  he  attend- 
ed several  meetings  of  the  conspirators,  and  ulti- 
mately offered  himself  as  a  witness  against  them,  and, 
disclosed  to  certain  magistrates  the  whole  extent  of 
the  treason.  Lord  EUenborough,  in  his  summing 
up  to  the  jury,  distinguished  Windsor  from  an  ac- 
complice ;  and  the  character  his  lordship  attributed 
to  him  answers  the  description  of  a  spy  ;  and  he  thus 
cautions  the  jury  about  their  reception  of  the  evi- 
dence of  a  witness  of  this  nature  : — "  There  is  a  class 
of  persons  which  cannot  ^properly  be  considered  as 
coming  within  the  description,  or  as  partaking  of  the 
criminal  contamination,  of  accomplices  ;  I  mean  per- 
sons entering  into  communication  with  the  conspir- 


1  Trial  of  Hardy  (taken  by  Gurney),  Vol.  Ill,  pp,  12,  289;  Vol.  IV,  p.  387. 
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ators,  with' an  original  purpose  of  discovering  their 
secret  designs  and  disclosing  them  for  the  benefit  of 
the  public.  The  existence  of  such  original  purpose 
on  their  part  is  best  evinced  by  a  conduct  which 
precludes  them  from  ever  wavering  in  or  swerving 
from  the  discharge  of  their  duty,  if  they  might  other- 
wise be  disposed  so  to  do  ;  as  in  the  case  of  Windsor, 
who  bound  himself  to  his  duty  by  an  early  commu- 
nication to  Bownas,  and  received  from  him  directions 
as  to  the  steps  which  he  should  afterward  pursue. 
If  he  entered  into  and  continued  in  the  apparent 
prosecution  of  the  purposes  of  the  conspiracy  with 
this  view  and  object,  he  is  not  an  accomplice ;  al- 
though, perhaps,  a  great  degree  of  objection  or  dis- 
favor may  attach  to  him  on  other  grounds  ;  for 
certainly  no  person  of  very  delicate  feelings  (however 
necessary  it  may  be  in  some  cases)  would  choose  to 
go  on  from  day  to  day,  apparently  forwarding  the 
purposes  of  a  conspiracy,  in  order  that  he  might 
afterward  disclose  it,  and  bring  the  parties  concerned 
in  it  to  justice  ;  but  still,  whatever  maybe  the  merit 
or  demerit  of  this  species  of  conduct  on  other  grounds, 
it  is  not,  taking  the  fact  as  Windsor  has  stated  it, 
the  case  of  an  accomplice."  And  at  the  close  of  his 
summing  up,  Lord  Ellenborough  told  the  jury, — "  If 
Windsor  entered  into  this  scheme  with  the  original 
purpose  of  making  a  timely  discovery  of  the  mis- 
chief, and  that  he  did  so  his  uncompelled  discoveries 
appear  very  strongly  to  indicate,  I  say  he  is  not 
strictly  an  accomplice  ;  though  the  concern  he  had 
in  the  business,  in  continuing  so  long,  and  mixing  so 
intimately  [in] ,  and  forwarding,  with  so  much  appar- 
ent good-will  and  alacrity  the  objects  of  the  conspir- 
acy, certainly  exhibit  him  to  you  as  a  person  of  no 
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very  delicate  character  and  feelings.  And  if  the 
testimony  he  gives  had  [not]  been  materially  con- 
firmed, as  it  has  been,  and  if  his  general  credibility 
as  a  witness  upon  oath  had  also  been  impeached  with 
effect,  I  should  certainly  have  advised  you  to  pause 
upon  the  testimony  of  this  witness,  and  to  think  well 
of  the  degree  of  credit  you  ought  to  give  it,  before 
you  believed  it."  ^ 

Most  persons  will  admit  that  a  magistrate,  in  the 
exercise  of  his  duty  to  watch  over  the  public  peace, 
may,  with  honor  to  himself,  employ  a  spy  upon  the 
actions  of  conspirators  against  the  State.  Cicero 
told  Catiline  to  his  face,  that  at  home  and  abroad, 
by  day  and  night,  he  was  beset  by  spies  .^  In  such 
a  case,  the  welfare,  perhaps  safety,  of  the  State 
justifies  the  magistrate,  and  with  him  his  instrument 
the  spy :  the  unsullied  honor  of  the  former  purifies 
the  function  of  the  latter. 

There  is  yet  another  kind  of  spy:  the  mercenary 
one  employed,  not  for  public,  but  for  private  pur- 
poses ;  the  man  who  will  haunt  society,  treacher- 
ously insinuate  himself  into  the  confidence  of  others, 
listen  at  doors  or  thin  partitions,  or  any  way  play 
the  eaves-dropper,  peep  through  key-holes,  climb 
ladders  to  look  in  at  windows. 


1  Trial  of  Despard  (taken  by  Gumey),  pp.  69,  215,  258. 

2  So  long  as  there  shall  be  any  one  who  shall  think  you  ought  to  live,  you 
shall  live;  but  live  as  you  do  now,  surrounded  by  my  emissaries,  resolved 
you  shall  do  nothing  to  injure  the  State.  The  eyes  and  ears  of  many,  with- 
out your  perceiving  it,  shall  continue  to  follow  and  watch  you.  And  what 
do  you  now  any  longer  expect,  Catiline,  since  neither  the  darkness  of  night 
can  veil  your  open-air  assemblies,  nor  the  walls  of  a  house  confine  the  voices 
of  your  conspiracy  ?  .  .  .  .  There  is  nothing  you  plot,  nothing  you  do, 
nothing  you  think  of,  that  I  not  only  do  not  hear,  but  even  do  not  see,  and 
dearly  understand. — Orat,  in  CatiU  i,  2,  3. 
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These  men  are  much  to  be  feared.^  Men  of  this 
description  were  those  whom  Tacitus  mentions, 
and  who  in  conspiring  the  death  of  Sabinus,  con- 
trived a  way  by  which  others,  intended  to  be  wit-, 
nesses  against  him,  might  overhear  a  conversation 
between  him  and  the  conspirators.^ 

A  spy  of  this  kind  will  do  all  this  or  more  for 
lucre's  sake  ;  on  hire  beforehand ;  for  money  paid 
down,  or  promised  before  he  begins  his  work.  This 
man's  testimony  is  hardly  to  be  believed  under  any 
strength  or  fullness  of  consistency  in  his  story,  or 
probability  in  it  ;  and  any  attempt  at  corroboration 
of  it  by  others  will  demand  a  severe  scrutiny.  His 
bargain  for  such  kind  of  service  and  reward  is  a  proof 
of  the  man's  coarse  feelings  and  unscrupulous  mind. 
And  the  reward,  either  in  hand  or  expected,  must  to 
such  a  person  be  not  only  a  strong  inducement  to 
engage  in  the  work,  but  also  a  temptation  to  give 
an  ample  measure  of  service  to  his  employer,  and  so 
incline  the  hireling  to  see  and  hear  more  than  reaL 
ities,  to  indulge  in  fancy,  and  to  enlarge,  distort,  and 
color  whatever  for  his  purposes  may  require  this 
treatment.* 

To  a  spy  of  this  description  are  applicable  these 

1  "  They  search  the  secrets  of  the  house,  and  so 

Are  worshipped  there,  and  feared  for  what  they  know." — 

Detden.  Juvenal,  Hi,  113. 
*  "  The  conspirators  held  it  necessary  that  the  conversation  of  Sabinus 
should  be  heard  by  more  tiian  one.  A  place  for  tliis  purpose,  secure  and 
solitary,  was  to  be  chosen.  To  listen  behind  doors  were  to  hazard  a  disr 
covery;  they  might  be  seen,  or  overheard,  or  some  trifling  accident  might 
give  the  alarm.  The  scene  of  action  at  length  was  fixed.  They  chose  the 
cavity  between  the  roof  of  the  house  and  the  ceiling  of  the  room.  In  that 
vile  lurking  hole,  with  an  execrable  design,  three  Roman  senators  lay  con- 
cealed, their  ears  applied  to  chinks  and  crannies,  listening  to  conversation, 
and  by  fraud  collecting  evidence." — Mpbphy.     Tacit.  Annal.  iv,  69. 

'"I  scarce  would  take  your  evidence  on  oath." — Gipfobd.     Juvenal 
v.  5. 
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observations  of  Addison:  "  A  man  who  is  capable  of 
so  infamous  a  calling  as  that  of  a  spy  is  not  very 
much  to  be  relied  upon.  He  can  have  no  great  ties 
of  honor,  or  checks  of  conscience,  to  restrain  him  in 
those  covert  evidences,  where  the  person  accused 
has  no  opportunity  of  vindicating  himself.  He  will 
be  more  industrious  to  carry  that  which  is  grateful 
than  that  which  is  true.  There  will  be  no  occasion 
for  him,  if  he  does  not  hear  and  see  things  worth 
discovery ;  so  that  he  naturally  inflames  every  word 
and  circumstance,  aggravates  what  is  faulty,  perverts 
what  is  good,  and  misrepresents  what  is  indifferent. 
Nor  is  it  to  be  doubted  but  that  such  ignominious 
wretches  let  their  private  passions  into  these  clan- 
destine informations,  and  often  wreak  their  particu- 
lar spite  and  malice  against  the  person  whom  they 
are  set  to  watch."  ^ 

Evelyn,  who  was  present  at  the  trial  of  Lord  Staf- 
ford, and  heard  the  evidence  of  Titus  Gates  against 
him,  has  made  in  his  diary  the  following  observations 
on  the  worthlessness  of  the  testimony  of  this  wit- 
ness, who  was  a  spy  on  the  Papists  :  "  One  thing  my 
Lord  [Stafford]  said  as  to  Gates  which  I  confess  did 
exceedingly  affect  me  :  that  a  person,  who,  during 
his  depositions,  should  so  vauntingly  brag,  that  tho' 
he  went  over  to  the  Church  of  Rome,  yet  he  was  never 
a  Papist,  nor  of  their  religion,  all  the  time  that  he 
seemed  to  apostatize  from  the  Protestant,  but  only 
as  a  spy;  tho'  he  confessed  he  took  their  sacrament, 
worshiped  images,  went  through  all  their  oaths  and 


-  The  Spectator,  No.  439.  [The  recently  discovered  correspondence  of 
Daniel  Defoe  shows  that  it  is  possible  for  a  brave  and  conscientious  man — 
for  such  Defoe  was — ^to  play  the  part  of  a  spy. — See  Life  of  D^oe,  by  W. 
Lee,  Zondon,  1869.] 
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discipline  of  their  proselytes,  swearing  secresy  and 
to  be  faithful,  but  with  intent  to  come  over  again 
and  betray  them;  that  such  an  hypocrite,  that  had 
so  deeply  prevaricated  as  even  to  turn  idolator  (for 
so  we  of  the  Church  of  England  termed  it),  attesting 
God  so  solemnly  that  he  was  entirely  theirs  and 
devoted  to  their  interest,  and  consequently  (as  he 
pretended)  trusted  ;  I  say  that  the  witness  of  such 
a  profligate  wretch  should  be  admitted  against 
the  life  of  a  peer,  this  my  Lord  [Stafford]  looked 
upon  as  a  monstrous  thing,  and  such  as  must 
needs  redound  to  the  dishonor  of  our  religion  and 
nation.  And  verily  •!  am  of  his  lordship's  opinion  ; 
such  a  man's  testimony  should  not  be  taken  against 
the  life  of  a  dog."  * 

SECTION  VIII. 

OF  THE  BANKBUPTCY  OF  A  WITNESS. 

To  hurt  the  credit  of  a  witness,  he  is,  in  his  cross- 
examination,  often  asked,  whether  he  has  not  been  a 
bankrupt,  or  asked  some  other  question,  from  which 
it  is  hoped  to  draw  from  him  a  confession,  that  his 
pecuniary  affairs  are  in  a  decayed  or  decaying  state. 
Questions  of  this  kind  evidently  imply,  that  an  im- 
poverished man  is  open  to  corruption  and  dishonesty; 
and  a  wish,  besides,  that  in  weighing  the  credit  of 
the  witness  the  jury  may  conclude  him  to  have  been 
corrupted  to  forswear  himself. 

This  is  an  old  grievance  to  which  poverty  is  ex- 
posed. At  Rome,  however  honest  a  witness  might 
be,  however  awful  the  oath  administered  to  him,  the 
contents  of  his  purse  determined  the  weight  of  his 
evidence.^ 


1  Evelyn's  Diary  (6  Dec.  1680),  Vol.  I,  p.  497,  ed.  1818. 
«  Javenal,  Sat.  iil,  137. 
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A  suggestion  that  a  witness  will  give  dishonest 
evidence  because  he  is  in  pecuniary  difficulties  ought 
to  be  one  of  the  most  futile  attempts  to  destroy  his 
Credit.  Besides  being  very  illiberal  and  even  base, 
it  is  most  illogical.  There  is  no  natural  alliance  be- 
tween bankruptcy  and  impiety;  between  decayed 
fortune  and  perjury.  Bankruptcy  often,  as  all  men 
men  know,  springs  from  other  traders'  failures,  oris 
the  efFect  of  fair,  although  it  may  be  imprudent, 
competition  or  speculation  in  business.  And  it  is 
every  day  seen  that  a  bankrupt  in  fortune  is  not  a 
bankrupt  in  conscience. 

SECTION  IX. 
OP  A  witness'  weakness  of  mind. 

It  sometimes  happens  that  a  person,  although  he 
has  understanding  enough  to  make  him  competent 
to  be  a  witness,  yet  is  of  so  weak  a  mind  that  for 
this  reason  it  is  necessary  to  receive  his  evidence 
with  caution. 

Such  a  one  may  not  be  likely  of  his  own  accord, 
artfully,  maliciously,  or  otherwise  designedly,  to  for- 
swear himself ;  yet  it  is  plain  he  may  have  failed  to 
perceive  aright  what  he  thinks  he  saw  or  heard  ;  or 
his  memory,  not  very  tenacious,  may  lead  him  into 
error.  He  is  probably,  too,  more  open  to  bias  or 
prejudice  than  persons  of  a  strong  mind  are;  and  he 
is  certainly  a  fit  and  likely  object  for  designing  peo- 
ple to  tamper  with,  influence  and  mislead. 

An  instance  of  a  witness  considered  to  be  of  a 
weak  understanding  is  found  in  the  trial  of  Cross- 
fleld  for  high  treason  in  1796.  The  name  of  the  wit- 
ness was  "Winter,  who  gave  his  evidence  for  the 
Crown.     And  the  chief  reason  to  think  him  to  be  a 
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man  of  a  weak  mind  was  a  story  he,  was  in  the  habit 
of  telling  about  a  hare,  which  at  12  o'clock  at  night 
he  threw  over  a  gate  among  a  kennel  of  hounds;  and 
which,  he  believed,  remained  with  the  dogs  some 
hours  unhurt.  It  was  surmised  the  hare  might  be  a 
witch.  At  any  rate,  their  amiable  forbearance  to- 
ward the  hare  is  not  without  a  precedent. i 

This  story  of  Winter  came  out  in  his  cross-exami- 
nation, and  in  the  evidence  of  Collins,  a  witness  for 
the  defense.  The  latter  described  Winter  as  a  man 
who  "  dealt  in  the  marvelous."  Winter  was  an  Eng- 
lishman, of  the  age  of  59,  and  the  master  of  a  ves- 
sel, and  was  owner  both  of  the  ship  and  cargo  on 
the  particular  voyage  mentioned  in  his  evidence, 
from  Newfoundland  to  Spain.  He  gave  material 
evidence  of  words  he  heard  spoken  by  Crossfleld 
about  a  year  previously.  In  summing  up  to  the  jury. 
Lord  Chief  Justice  Eyre  made  the  following  among 
other  observations  on  Winter's  evidence:  "He  was 
asked  whether  he  had  not  told  a  story  of  a  hare,  and 
he  gave  us  some  particulars  of  that  story;  and  that 
certainly  raises  a  considerable  degree  of  doubt 
whether  this  man  is  perfectly  and  entirely  to  be  de- 
pended upon,  in  respect  to  his  capacity;  the  story 
was  certainly  a  foolish  one,  though  not  absolutely 
impossible  to  be  true;  but  he  added  to  it,  that  there 
was  a  notion  that  the  place  was  troubled;  which 
leads  to  a  suspicion  that  he  himself  conceived  there 
was  something  supernatural  in  the  event  which  he 
related.  This  would  be  a  strong  mark  of  a  distem- 
pered imagination.  You  will  recollect  that  a  wit- 
ness [Collins]  for  the  prisoner  said,  that  Winter  de- 


1  Ovid,  Fast,  ii,  87. 
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Glared  that  the  hare  was  a  witch,  or  a  devil  in  the 
shape  of  a  hare.  That  which  dropped  from  this 
man  himself,  in  the  course  of  his  evidence,  concern- 
ing the  place  being  troubled,  connects  very  closely 
with  what  the  witness  related;  and  the  whole,  taken 
together,  marks  so  strongly  that  this  man's  mind  is 
not  perfectly  composed,  that  it  must  weigh  against 
the  credit  of  his  testimony,  even  though  there  should 
be  no  reason  to  doubt  but  that  he  means  to  speak 
the  truth.  This  man  has  given  very  material  evi- 
dence against  the  prisoner  ;  but  it  can  hardly  be 
thought,  having  this  cloud  thrown  over  it,  a  suflS- 
cient  foundation  for  a  verdict  in  this  important  cause, 
between  the  king  and  the  prisoner  at  the  bar."^ 

A  man  at  Winter's  age,  and  in  his  class  of  life, 
must  have  had  a  very  "  distempered  imagination," 
if,  on  the  ground  of  incapacity,  he  was  not  to  be  be- 
lieved in  relating  words  he  had  heard  a  few  months 
only  before.  It  is  not  unlikely  that  many  a  sailor 
at  the  end  of  the  last  century  "  dealt  in  the  marvel- 
ous." And  it  is  probable  the  race  is  not  yet  ex- 
tinct. "  All  sailors,  it  is  notorious,  are  supersti- 
tious." "It  is  well  known  that  the  whole  family  of 
sailors  is  superstitious."'^ 


1  Crossfield's  Trial  (taken  by  Gurney),  pp.  120,  212,  300. 

2  On  this  subject,  see  De  Quincey's  Autobiographic  Sltetches,  pp.  333,  334, 
ed.  1853.  [An  instance  of  tliis  came  under  our  notice.  A  gentleman  in 
New  York  desired  to  import  some  certain  variety  of  the  cat  species,  we  for- 
get what  or  whence;  they  were  duly  shipped,  directed  to  him  at  New  York. 
The  vessel  on  which  they  were  being  transported  met  with  bad  weather;  the 
sailors  insisted  that  it  was  occasioned  by  the  presence  of  the  cats,  and  it 
resulted  in  all  the  poor  creatures  being  tossed  overboard.  We  were  em- 
ployed to  enfprce  compensation  for  the  loss  of  the  cats ;  payment  was  for  a 
time  resisted,  on  the  ground  that  the  destruction  was  necessary  for  the  safety 
of  the  ship;  eventually  the  parties  compromised. — ^Ed.] 
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"  How  whistle  rash  bids  tempests  roar,"  ^ 

has  been,  if  it  is  not  now,  a  common  belief  of  sailors, 
"  That  this  is  general  superstition,"  says  Sir  Walter 
Scott  in  a  note  to  that  line,  "is  well  known  to  all 
who  have  been  on  shipboard,  or  have  conversed 
with  seamen."  "  Many  a  good  ship,"  says  Southey, 
"has  lost  that  tide  which  might  have  led  to  fortune, 
because  the  captain  and  the  crew  thought  it  unlucky 
to  begin  their  voyage  on  a  Friday.  You  were  in  no 
danger  in  being  left  behind,  by  the  packet's  sailing 
on  that  day,  however  favorable  the  wind,  if  it  were 
possible  for  the  captain  to  devise  any  excuse  for  re- 
maining till  the  morrow  in  harbor."^ 

SECTION  X. 
OF  A  witness'  demeanor  tjndeb  examination. 

The  carriage  and  behavior — ^in  a  word,  the  de- 
meanor— of  a  witness,  signified  by  his  words,  looks, 
or  gestures  while  under  examination,  will  deserve 
consideration  in  determining  the  credit  which  ought 
to  be  given  to  his  testimony.  Demeanor  may  be  a 
warrant  of  integrity  in  the  witness,  or  betray  a  want 
of  it.  It'is  often  one  can  say  of  a  witness,  his  man- 
ner is  open  and  ingenuous — it  is  the  manner  of  an 
honest,  witness.  So  a  witness  may  be  very  honest 
although  his  demeanor  is,  in  some  respects,  open 
to  censure,  and  deserves  rebuke.  Constitution 
of  mind,  habit,  manner  of  life,  may  give  him  a  coarse, 
blunt  tongue,  and  a  manner,  in  appearance,  yet  not 
meant  to  be,  uncivil  or  disrespectful.  Such  a  rough 
unrefined  nature  or  carriage  may  well  consist  with 
a  habit  of  speaking  the  truth,  with  an  abhorrence  of 

1  Kokeby,  canto  ii  st,  11.        ^  xhe  Doctor,  Vol.  Ill,  p.  158,  ed.  1835. 
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falsehood,  and  a  wish  and  determination  to  give  true 
evidence.  A  test  and  proof  of  his  honesty  may  be 
that  neither  in  taking  the  oath,  nor  giving  his  evi- 
dence, does  his  manner  imply  any  irreverence  for 
the  oath  and  its  sacred  duties. 

Demeanor  consisting  in  confusion,  embarrassment, 
hesitation  in  replying  to  questions,  and  even  vacillat- 
ing or  contradictory  answers,  are  not  necessarily  a 
proof  of  dishonesty  in  a  witness,  because  this  deport- 
ment may  arise  from  bashfulness  or  timidity,  and 
ma,y  be  the  natural  and  inevitable  eifect  of  an  exam- 
ination by  a  skillful,  practiced,  perhaps  unscrupu- 
lous, advocate,  whose  aim  in  his  questions  is  to  en- 
tangle, entrap,  and  stupify  the  witness,  and  cause 
him  to  say  and  unsay  any  thing  or  every  thing.  It 
may  not  be  good  behavior  in  a  witness  to  suffer  his 
eyes  to  wander  about  the  court  while  he  is  under 
examination,  but  this  conduct  may  not  be  unnatural 
in  the  midst,  perhaps,  of  an  entirely  new  scene  to 
him ;  and  the  distraction  of  mind,  occasioned  by 
that  employment  of  his  eyes  may  well  cause  him, 
on  returning  to  his  duty,  to  answer  hastily,  and  with- 
out consideration.  But  in  all  this  there  may  be  no 
intentional  disrespect  to  the  court ;  and  the-  witness, 
notwithstanding,  may  be  a  very  honest  one.  Again, 
it  happens  to  all  persons  occasionally,  without 
thought,  to  use  one  word  for  another,  making  the 
sense  very  different  from  what  was  intended;  uncon- 
sciously we  say  that  we  did  not  mean  to  say.  In 
like  manner,  a  witness  may  inadvertently  contradict 
himself.  Demeanor,  nevertheless,  if  it  affords  any 
fair  ground  to  suspect  the  witness  does  not  speak  the 
truth,  imposes  the  necessity  of  caution  in  putting 
faith  in  his  evidence. 
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What  Lord  Bacon  says  of  boldness  in  civil  busi- 
ness, that  it  hath  somewhat  of  the  ridiculous,  and 
causes  sport,  is  applicable  to  the  demeanor  of  a  bold 
witness :  "  Certainly,  to  men  of  great  judgment, 
bold  persons  are  sport  to  behold*;  nay,  and  to  the 
vulgar,  also  boldness  hath  somewhat  of  the  ridicu- 
lous ;  for  if  absurdity  be  the  subject  of  laughter, 
doubt  you  not  but  great  boldness  is  seldom  without 
some  absurdity;  especially  it  is  a  sport  to  see  when  a 
bold  fellow  is  out  of  countenance,  for  that  puts  his 
face  into  a  most  shrunken  and  wooden  posture,  as 
needs  it  must ;  for  in  bashfulness  the  spirits  do  a 
little  god  and  come;  but  with  bold  men,  upon  like 
occasion,  they  stand  at  a  stay — like  a  stale  at  chess 
where  it  is  no  mate,  but  yet  the  game  cannot  stir."i 

SECTION  XI. 

OF  DIFPERKNT  EVIDENCE  OF  TWO  WITNESSES. 

A  question  of  credit  often  arises  on  different,  or 
contradictory,  evidence  given  by  two  witnesses. 

"When  two  persons  have  been  present  when  a  fact 
took  place,  when  something  was  heard  or  seen,  and 
each  gives  an  account  of  the  fact,  their  stories  some- 
times quite,  or  at  least  very  nearly,  agree.  But  at 
other  times  it  is  found  that  the  account  which  one 
gives  of  the  fact,  or  if  not  of  the  fact  itself,  the 
main  fact,  yet  of  some  accompanying  circumstance, 
differs  much  from  the  account  given  by  the  other. 
A  discrepancy  of  this  kind  necessarily  raises  a 
question  of  credit ;  and  this  whether  the  witnesses 
are  honest  or  dishonest. 

Assuming  that  each  of  the  two  is  an  honest  wit- 

'  Bacon's  Essay:  Of  Boldness. 
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ness,  the  disagreement  in  their  accounts  is  to  be 
sought  for  in  each  one's  perception  of  the  thing  seen 
or  heard,  the,  impression  it  made  on  him,  and  his 
remembrance  of  it.  From  inattention,  interruption, 
a  less  acute  sense  'of  hearing  or  sight,  distance  from 
the  sound  or  object  heard  or  seen,  or  from  some 
other  cause,  one  may  not  have  had  the  same  percep- 
tion or  impression  which  the  other  had  of  the  partic- 
ular thing ;  or  the  memory  of  the  one  may  be  better 
than  that  of  the  other. 

Very  often  the  fact  is  the  utterance  of  certain 
words  ;  and  the  persons  who  differ  may  be  two,  of 
whom  the  speaker  himself  is  not  one  ;  or  two  per- 
sons, of  whom  the  speaker  himself  is  one. 

If  the  words  are  those  spoken  by  one  in  the  pres- 
ence of  two  other  persons,  one  of  these  two  may  not 
have  caught  all  the  words  spoken  ;  or,  from  the 
similarity  in  sound  of  words  having  different  mean- 
ings, or  from  some  other  cause,  he  may  have  misap- 
prehended them  ;  and  supposing  he  heard  the  words, 
he  may  not  remember  all  of  them,  or  may  retain  but 
a  faded  impression  of  some  of  them.  It  very  often 
happens  that  two  persons  being  present  at  a  conver- 
sation between  others,  one  may  hear  one  part,  and 
the  other  another  :  or  one  may  recollect  what  he 
has  heard,  and  the  other  may  not. 

Lord  Clarendon's  account  of  the  trial  of  the  Earl 
of  Strafford  contains  this  passage  : — "  That  which 
was  with  most  solemnity  and  expectation  alleged 
against  the  Earl,  as  the  hinge  upon  which  the  treason 
was  principally  to  hang,  was  a  discourse  of  the  Earl's 
in  the  Committee  of  State  (which  they  called  the 
Cabinet  Council).  Sir  Harry  Vane,  the  Secretary  of 
State,  gave  in  evidence  that  the  king  at  that  time 


OF  THE  CREDIT  OF  A  WITNESS.        205 

calling  that  committee  to  him,  asked  them,  since  he 
failed  of  the  assistance  and  supply  expected  by  sub- 
sidies, what  course  he  should  now  take  ?  That  the 
Earl  of  Strafford  answered,  •  Sir,  you  have  now  done 
your  duty,  and  your  subjects  have  failed  in  theirs  ; 
and  therefore  you  are  absolved  from  the  rules  of 
Government,  and  may  supply  yourself  by  extraordi- 
nary ways  ;  you  must  prosecute  the  war  vigorously  ; 
you  have  an  army  in  Ireland,  with  which  you  may 
reduce  this  kingdom.'  The  Earl  of  Northumberland, 
being  examined  for  the  confirmation  of  this  proof, 
remembered  only  that  the  Earl  had  said,  '  You  have 
done, your  duty,  and  are  now  absolved  from  the  rules 
of  Government,'  but  not  a  word  of  the  army  in  Ire- 
land, or  reducing  this  kingdom.  The  Lord  Marquis 
Hamilton,  the  Lord  Bishop  of  London,  and  the  Lord 
Cottington,  being  likewise  examined,  answered  upon 
their  oaths  that  they  heard  none  of  those  words 
spoken  by  the  Earl.  The  Earl  positively  denied  the 
words  ;  alleged  much  animosity  to  be  in  Sir  Harry 
Vane  toward  him;  and  observed,  that  not  one  of  the 
other  witnesses,  who  were  likewise  present,  and  as 
like  to  remember  what  was  spoken  as  the  Secretary, 
heard  one  word  of  the  Irish  army,  or  reducing  this 
kingdom."  ^ 

In  the  case  of  Lord  Strafford,  his  lordship  denied 
that  he  had  uttered  the  words  imputed  to  him  by 
Sir  Harry  Vane  relating  to  the  army  in  Ireland  and 
reducing  the  kingdom ;  and  it  is  probable  he  did  not 
use  them.  This  was  a  case  in  which  the  person 
accused  of  having  used  particular  words  had  a  deep 
personal  interest  in  the  denial,  his  life  depending  in 


1  Clarendon's  History  of  the  Rebellion,  Book,  iii.  Vol.  I,  p.  223,  ed.  1707. 
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a  great  measure  on  his  having  uttered  them  or  not ; 
a  circumstance  which,  without  imputing  intentional 
falsehood  in  the  speaker,  would  naturally  incline 
him,  if  he  had  any  doubt  about  it,  to  insist  that  he 
had  not  used  the  expressions  so  fraught  with  immi- 
nent danger  to  himself.  But  setting  aside  all  per- 
sonal interest  in  the  matter,  and  supposing  an  in- 
stance in  which  it  may  be  perfectly  indifferent  to  a 
person  whether  he  uttered  certain  words  or  not, 
there  seems  to  be  no  reason  why,  generally  speaking, 
a  denial  by  a  person  that  he  used  certain  words 
should  carry  with  it  greater  weight,  and  be  more 
credited,  than  the  affirmation  by  another  person  that 
he  heard  the  words  used.  If  the  supposed  speaker 
has  previously  meditated  on  the  subject  on  which 
he  is  about  to  speak,  and  has  collected  his  ideas 
upon  it,  and  has  made  up  his  mind  that  when  he 
comes  to  speak  he  will  utter  such  ideas  only,  and 
will  clothe  them  in  such  and  such  words,  or,  so  far 
as  may  be,  others  merely  equivalent  to  them,  here 
the  ideas  and  words  will  be  impressed  on  his  mind 
both  before,  and  at  the  time  of,  their  utterance  ;  and 
if  it  be  alleged  he  expressed  other  ideas,  or  used 
words  not  fitted  to  express  the  ideas  intended,  he 
may,  and  most  probably  will,  be  quite  satisfied  in 
his  own  mind  that  he  did  not  make  use  of  the  words 
attributed  to  him  ;  and  there  will  be  a  probability 
that  any  one  who  avers  the  contrary  will  be  in  error, 
either  from  imperfectly  catching  the  words,  or  from 
some  other  source  of  mistake.  But  if,  in  the  case 
supposed,  the  speaker  does  not  adhere  to  the  plan 
he  had  laid  out  for  himself  in  giving  expression  to 
his  ideas,  and  wanders  into  unmeditated  arguments 
or  topics,  either  from  his  conception  of  fresh  ideas, 
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just  caught  tip  from  other  persons'  arguments  or 
opinions,  or  into  which  new  ideas  he  has  in  the 
course  of  his  speech  been  led,  either  impelled  by 
fancy  or,  through  the  heat  of  debate,  by  passion — in 
such  a  case  the  speaker  may  very  possibly  utter 
words  making  at  the  time  but  small  impression  on 
his  mind,  and  easily  forgotten  by  him.  And  in 
such  a  case,  if  he  be  charged  with  expressing  those 
fresh  ideas,  it  may  not  be  in  his  power,  with  perfect 
satisfaction  to  himself,  to  say,  he  did  not  imbibe  or 
entertain  such  new  ideas,  or  did  not  express  them  in 
the  language  imputed  to  him.  And  if  another  person 
says  he  heard  them,  the  preponderance  of  probability 
.may  be  that  he  speaks  the  truth. 

On  the  trial  of  Lord  George  Gordon,  a  witness 
(Lord  Stormont)  after  giving  in  evidence  what  he 
had  said  to  Lord  George  Gordon,  and  what  Lord 
George  Gordon  had  said  to  him,  being  asked  whether 
he  was  accurate  as  to  the  words,  replied — "  I  am,  I 
think,  most  particularly  accurate  to  every  word  that 
I  used,  and  very  accurate  as  to  the  strict  and  exact 
sense  of  the  words  used  by  Lord  George  Gordon  ; 
I  cannot  speak  with  the  same  accuracy  as  to  the 
words  used  by  another  as  I  can  to  the  words  used 
by  myself."  ^ 

It  constantly  happens,  that  through  anger,  haste, 
or  other  cause,  one  word  is  spoken  for  another  ; 
the  idea  intended  to  be  uttered  being  expressed 
by  a  word  unsuited  to  it,  and  conveying  a  different 
meaning. 

"  Brutus.    You  say  you  are  a  better  soldier. 
Cos.    You  wrong  me  every  way,  you  wrong  me,  Brutus ; 
I  said  an  elder  soldier,  not  a  better."  ^ 


1  Trial  of  Lord  G.  Gordon  (taken  by  Gumey),  Part  ii,  p.  19. 

2  Julius  Csesar,  A.  iv,  sc.  3. 
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And  even  where  a  person  has  a  word  impressed 
on  his  mind  by  his  hearing  some  one  else  make  use 
of  it,  and  he  means  to  adopt  and  utter  the  same 
word,  yet  in  the  hurry  of  speech  he  may  use  another 
of  a  different  meaning,  the  difference  under  particular 
circumstances  being  very  important.  This  hap- 
pened on  a  very  memorable  occasion,  when  a  person 
intending  to  say  of  a  prisoner  he  was  not  discharged, 
said  he  was  not  acquitted.  On  the  trial  of  O'Coigly, 
O'Connor,  and  others,  for  high  treason,  in  1798, 
O'Coigly  was  found  guilty,  but  O'Connor  and  the 
others  were  acquitted;  but  before  they  were  dis- 
charged, a  Bow- street  officer  appeared  in  court  with 
a  warrant  to  apprehend  O'Connor  on  another  charge, 
and  thereupon  one  of  the  judges  present,  Mr.  Justice 
Buller,  called  out,  "  They  are  not  discharged ;  put 
the  others  back,  and  let  O'Coigly  stand  forward." 
His  lordship  then  passed  the  sentence  of  death  on 
O'Coigly ;  and  immediately  after  a  riot  took  place  in 
the  court,  occasioned  by  O'Connor  jumping  over  the 
bar,  behind  which  he  stood,  and  attempting  to  escape. 
In  the  midst  of  this  riot  it  was  that  the  word  acquitted 
was  used  instead  of  discharged. 

Lord  Romney,  who  used  it,  gives  the  following 
account  of  his  mistake.  His  lordship,  being  a  wit- 
ness on  the  trial  of  the  Earl  of  Thanet  and  others  for 
the  riot  mentioned,  in  his  evidence  of  what  he  said 
during  the  riot,  after  O'Connor  was  brought  back  by 
several  javelin-men,  expresses  himself  thus  :— "  I 
then  immediately  said  to  the  javelin-men,  '  Form 
yourselves  round  the  prisoner,  and  let  no  one  ap- 
proach you,  for  he  is  not  yet,'  I  meant  to  say,  and 
imagine  I  did  say,  discharged.  I  was  told  afterward 
that  I  had  said  wrong — for  I  had  said  he  was  not  ac- 
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quitted;  upon  which.  I  answered,  I  might  very  possibly 
make  use  of  the  word  acquitted ;  but,  if  I  did,  it  was 
a  mistake ;  I  meant  discharged.  I  think  it  was  Mr. 
Fergusson  who  told  me  I  had  said  wrong.  He  said, 
'  My  lord,  you  are  mistaken  ;  you  said  he  is  not  ac- 
quitted,— he  is  acquitted'  I  have  no  doubt  myself, 
as  Mr.  Fergusson  mentioned  it,  but  that  I  did  make 
use  of  the  word  acquitted,  in  the  hurry  ;  it  was  not 
my  intention  to  say  he  was  not  acquitted,  but  that  he 
was  not  discharged ;  I  meant  to  make  use  of  the  word 
that  I  heard  Mr.  Justice  BuUer  make  use  of  from  the 
Bench.  I  meant  to  make  use  of  the  word  discharged, 
because  I  had  heard  Mr.  Justice  Buller  use  the  word 
discharged."  ^ 

The  difficulty  a  person  has  in  remembering  words 
spoken  by  himself  or  by  another,  even  a  very  short 
time  previously,  is  acknowledged  in  one  of  the  Orders 
of  the  House  of  Commons,  as.  they  existed  in  the 
reign  of  Charles  I.,  it  being  tlien  "  against  the  Orders 
and  practice  of  the  House,  that  any  man  should  be 
called  upon  to  explain,  for  anything  he  said  in  the 
House  two  days  before  •,:  when  it  could  not  be  pre- 
sumed, that  his  own  memory  could  recollect  all 
the  words  he  had  used  %  or  that,  any  body  else  could 
charge  him  with  them."^ 

It  is  very  clear  that  two  persons  may  be  present 
when  a  thing  is  said  to  be  done  by  a  third,  and  one 
of  the  two  may  hear  or  see  it,  and  the  other  not. 
And  therefore  if  A,  says  that  a  certain  conversation 
took  place  between  B.  and  C.  in  a  room  where  D.  was 
present,  and  D.  says  that  no  such  conversation  took 


1  See  the  Evidence  of  Lord  Eomney  on  the  Trial  of  the  Earl  of  Thanet  and 
others,  contained  in  Vol.  Ill,  of  Erskine's  Speeches,  pp.  342,  34.S,  3d  ed. 

2  Clarendon's  Hist,  of  the  Rebellion,  Book  iv,  Vol.  I,  p.  815,  ed.  1707. 
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place,  A.  &  D.  are  in  conflict,  and  necessarily  so,  if 
it  was  impossible  for  the  conversation  to  take  place 
without  D.'s  hearing  it.  But  if  D.  says  he  did  not 
hear  the  conversation,  or,  meaning  the  same  thing, 
that  it  did  not  take  place,  A.  and  D.  are  not  neces- 
sarily in  conflict,  if  it  was  possible  the  conversation 
might  have  passed  without  D.'s  hearing  it.  ^ 

With  regard  to  words  uttered,  these  mistakes  may 
arise  : — When  several  persons  have  spoken,  one  of 
the  hearers  may  say,  that  the  words  in  question 
were  those  of  A.,  while  another  will  afiirm  they 
were  used  by  B.  And  it  is  very  possible  for  a 
hearer,  through  forgetfulness,  to  transfer  the  words 
used  from  him  who  did  utter  them  to  him  who  did 
not. 

When  two  persons  have  heard  a  third  tell  them 
something,  the  two  not  unfrequently  differ  in  what 
was  said,  "  I  forgive  thy  wit,  replied  the  Abbot,  on 
condition  thou  wilt  show  me  the  way  to  Cedric's 
mansion.  Well,  then,  answered  Wamba,  your  rev- 
erence must  hold  on  this  path  till  you  come  to 
a  sunken  -cross,  of  which  scarce  a  cubit's  length  re- 
mains above  ground  ;  then  take  the  path  to  the  left, 
there  are  four  which  meet  at  Sunken  Cross,  and  I 
trust  your  reverences  will  obtain  shelter  before  the 
•^orm  comes  on.  ^  .  .  . 


Here  is  the  clown's  sunken  cross,  and  the  night  is 
so  dark  that  we  can  hardly  see  which  of  the  roads 
we  are  to  follow.  He  bid  us  turn,  I  think,  to  the 
left.     To  the  right,  said  Brian,  to  the  best  of  my  re- 


1  See  Way  v.  East,  2  Drewry,  72. 
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membrance.  To  the  left,  certainly,  the  left ;  I  re- 
member his  pointing  with  his  wooden  sword.  Ay,  but 
he  held  his  sword  in  his  left  hand,  and  so  pointed 
across  his'  body  with  it,  said  the  Templar.  Each 
maintained  his  opinion  with  snflScient  obstinacy,  as 
is  usual  in  all  such  cases." ^ 

On  the  trial  of  Frost,  for  high  treason,  in  1840, 
two  boys,  Eees  and  Coles,  were  witnesses  for  the 
Crown.  On  the  occasion  they  referred  to,  they 
were  both  at  the  same  time  standing  near  to  Frost. 
Rees  said,  he  heard  Frost  and  a  man  called  Jack  the 
Fifer  say  to  the  mob,  "March!"  Coles  said,  "I 
heard  Jack  the  Fifer  say,  '  March  ! '  I  did  not  hear 
Frost  say  anything."  Upon  this  difference  in  the 
evidence,  the  Chief  Justice  Tindal  observed,  "  Here 
is  incongruity,  rather  than  contradiction  between 
their  evidence ;  because  one  might  hear  the  two  say 
it,  and  the  other  hear  only  one.     It  is  not  a  very 


1  Ivanhoe.  [In  Starkie  on  Evidence  (Vol.  Ill,  p.  462»i),  mention  is  made 
of  a  case  in  whicii  the  judge,  in  summing  up,  stated  that  the  witness  had 
said,  "  I  am  the  drawer."  The  witness  in  fact  stated,  "  I  know  the  drawer.' 
The  error  was  corrected.  Mr.  Starkie  remarks  "Had  the  witness  made 
the  same  mistake,  the  consequences  might  have  been  fatal."  To  this  the 
Editor  of  Cowen  and  Hill,  and  Edwards'  notes  to  Phillips  on  Evidence,  Vol. 
I.  p.  715,  ,ed.  of  1868,  adds:  One  Caldwell  was  on  trial  for  perjury,  in  having 
denied  the  ejdstence  of  a  slightly  material  circumstance  against  one  Baker, 
who  was  on  his  trial  for  murder,  stood  already  contradicted  by  several  wit- 
nesses who  swore  to  the  circumstance,  and  to  Caldwell's,  knowledge  of.it. 
The  circumstance  having  happened  some  fomM;een  or  fifteen  years  before, 
gave  room  to  suppose  he  might  have  forgotten  it.  Had  the  jury  believed 
this,  his  acquittal  was  certain;  but  Caldwell  had  recently  been  examined  on 
a  charge  of  participation  in  the  murder;  this  examination  was  before  three 
justices,  named  Newton,  Sweet,  and  Thompson;  Newton  testified  that,  on 
such  recent  examination,  Caldwell  had  admitted  his  recollection  of  the  cir- 
cumstances in  question.  The  prisoner's  conviction  then  seemed  certain;  but 
before  the  trial  terminated,  the  other  two  Justices,  Sweet  and  Thompson, 
gratuitously  came  to  the  stand,  and  testified  that  on  the  examination  referred 
to  Caldwell  had  denied  his  recollection  of  the  circumstance  in  question. 
Caldwell  was  acquitted;  but  for  the  interposition  of  Messrs.  Sweet  and 
Thompson,  he  would  probably  have  been  convicted.] 
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material  matter,  when  two  persons  are  giving  an  ac- 
count of  the  same  discourse  or  transaction,  that 
there  should  be  some  variation,  and  a  want  of  exact 
similitude,  between  the  accounts  they  both  give."  ^ 
On  the  trial  of  Hardy  for  high  treason,  in  1794, 
Groves  and  Green,  both  witnesses  for  the  Crown, 
directly  contradicted  each  other  ;  their  different 
accounts  relating  to  words  which  Groves  posi- 
tively said  he  heard  Green  use,  and  which  Green  as 
positively  said  he  did  not  use.  From  the  materials 
contained  in  the  trial,  it  might  be  very  difficult  to 
collect  which  of  the  two  witnesses  spoke  the  truth ; 
but  their  conflicting  evidence  is  now  of  value,  for 
the  sake  of  the  judge's  observations  on  credit  in  a 
case  of  contradictory  evidence.  Lord  Chief  Justice 
Eyre,  in  summing  up  to  the  jury,  told  them  :  "  Here, 
undoubtedly,  there  is  a  flat  contradiction  between 
Green  and  Groves  :  they  are  both  witnesses  called 
on  the  part  of  the  Crown  ;  they  certainly  put  you 
under  a  dilemma  and  make  it  difficult  for  you  to  be 
satisfied  that  Groves  is  a  person  who  is  entitled  to 
credit  for  what  he  has  said.  At  the  same  time, 
though  Groves  is  contradicted  in  this  particular  by 
this  witness,  he  is  contradicted  in  no  other  particu- 
lar where  witnesses  might  have  been  called  to  con- 
tradict him.  That  is  a  circumstance  for  your  con- 
sideration upon  which  you  will  exercise  your  judg- 
ment. I  am  not  at  all  pressing  you  to  incline  to 
give  more  credit  to  a  witness  who  has  been  contra- 
dicted in  one  particular  than  the  whole  tenor  of  his 
evidence,  upon  the  whole,  entitles  him  to."  ^ 


1  Frost's  Trial  (taken  by  Gumey),  pp.  698  699. 

2  Hardy's  Trial  (  aken  by  Gurney),  Vol.  II,  p.  392;  Vol.  Ill,  pp.5,  6, 
118, 119;  Vol.  IV,  p.  890. 
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Saturday,  and  executed  upon  the  Monday.  Was  any 
reader  of  English,  history  ever  sceptic  enough  to 
raise  from  hence  a  question,  whether  the  Marquis  ot 
Argyle  was  executed  or  not  ?  "  ^ 

SECTION  XII. 

OF  ONE  WITNESa'    OPINION    OP    ANOTHEB. 

It  is  a  common  question  put  to  a  witness,  whether 
he  would  believe  a  certain  other  witness  on  his  oath ; 
as  in  the  form, — ■"  Is  he  a  man  you  would  believe  on 
his  oath  ?  "  The  witness  so  questioned  may  answer 
positively  and  unconditionally, — "  No,  I  would  not ;" 
or  with  such  a  qualification  as  this, — "  Certainly  not, 
if  he  was  contradicted  by  respectable  testimony." 
It  is  diflficult  to  discover  any  sound  principle  on  which 
this  question  can  be  asked  ;  and  not  to  see  the  injus- 
tice it  may  do  the  witness  whose  veracity  is  suspect- 
ed. The  answer  whether  favorable  or  adverse  to  the 
character  of  the  witness  is  mere  opinion  ;  and  sup- 
posing it  to  be  an  honest  one,  one  well  grounded  in 
the  estimation  of  the  person  who  gives  it,  yet  the 
answer  does  not  disclose  the  ground  of  it  ;  and  sup- 
posing that  through  a  cross-examination,  the  ground 
of  it  does  appear,  then  surely,  to  be  just  toward  the 
witness  excepted  against,  the  jury  ought  to  inquire 

1  Paley's  Evidences  of  Christianity,  part  iii,  ch.  i.  [Not  long  before  the 
death  of  Mr.  Justice  Le  Blanc,  and  whilst  he  was  presiding  as  one  of  the 
judges  of  assize  at  Lancaster,  he  had  a  fainting  fit.  Some  time  afterward, 
the  circumstance  being  the  topic  of  conversation  among  a  considerable  num- 
ber of  the  members  of  the  bar  who]  had  been  present,  a  doubt  was  started 
whether  the  fact  had  taken  place  in  the  ordinary  Civil  Court  or  in  the  Crown 
Court,  in  which  civil  causes  were  usually  tried  after  the  termination  of  the 
business  on  the  Crown  side ;  and  those  who  had  been  actual  spectators  were 
divided  as  to  their  recollection  in  which  of  the  two  courts  the  circumstance 
had  occurred,  many  asserting  that  it  took  place  in  the  one  court,  and  nearly 
as  many  that  it  occurred  in  the  other  court.] 
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And  on  "Watts'  evidence  his  lordship  remarked: 
"If  this  man  is  correct  in  the  judgment  he  is  giving 
of  the  time  and  the  distance  at  which  he  met 
Hodge,  then  the  evidence  of  Jones  cannot  be  true." 
And  on  the  evidence  of  both  Jones  and  Watts  he 
told  the  jury:  "It  is  for  you  to  decide  which  of 
them  is  speaking  the  truth  ;  you  must  make  up 
your  minds  from  the  manner  in  which  they  gave 
their  evidence,  the  demeanor  of  the  witnesses,  and 
still  more  from  the  probability  of  the  account  and 
circumstances  which  they  relate  before  you.''^ 

It  may  happen  that  when  one  person  does  one  thing, 
and  another  another,  each  may  think  and  say  he 
did  that  which  the  other  did.  Here  each  is  mistaken, 
but  his  mistake  need  not  at  all  affect  his  credit.  On 
the  same  trial  of  Frost,  part  of  the  evidence  for  the 
Crown  was  that  a  large  and  armed  mob  had  assembled 
in  front  of  an  inn,  in  which  soldiers  were  placed,  the 
soldiers  being  in  a  room  looking  toward  the  front, 
arid  having  in  it  one  projecting  window,  namely,  a 
bow  with  three  windows,  one  of  which,  that  nearest 
to  the  passage  or  entrance  to  the  inn,  being,  to  a 
person  in  the  room,  and  looking  toward  the  project- 
ing window,  on  the  left  of  the  middle  of  the  three 
windows.  Thei  lower  half  of  the  shutters  of  each  of 
the  three  windows  was  closed  ;  and  it  becoming 
necessary,  for  the  purpose  of  firing  on  the  mob,  to 
open  the  shutters,  they  were  opened  by  Phillips, 
and  Gray,  witnesses  on  the  trial.  On  the  fact  that 
the  shutters  were  opened,  Phillips  and  Gray  agreed 
in  their  evidence  ;  but  they  differed  in  their  evidence 
of  the  person  who  opened  the  shutters  of  the  left- 
hand  window   and   those   of  the  middle   window. 

»  Frost's  Trial  (taken  by  Gurney),  pp.  297,  527,  534,  722,  723. 
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Sometimes  the  inquirer  is  kept  in  suspense  by  the 
mode  of  answering  : — 

'"How  old  art  thou?' 

'  Not  so  young,  sir,  to  love  a  woman  for  singing  ; 
nor  so  old,  to  dote  on  her  for  any  thing  ;  I  have 
years  on  my  back  forty-eight.'  "  ^ 

"  Kinfj  Richard.  Stanley,  what  news  with  you  ? 

Stanley.    None  good,  my  liege,  to  please  you  with  the  hearing; 
Nor  none  so  bad,  but  well  may  be  reported. 

K.  Rich.    Heyday,  a  riddle  1  neither  good  nor  bad. 
What  need' St  thou  run  so  many  miles  about. 
When  thou  may'st  tell  thy  tale  the  nearest  way  ? 
Once  more,  what  news  ? 

Stan.  Richmond  is  on  the  seas."  " 

'^  King  Henry.  Now  by  thy  looks 

I  guess  thy  message.    Is  the  queen  deliver"  d  ? 
Say,  ay;  and  of  a  boy. 

Lady.  Ay,  ay,  my  liege; 

And  of  a  lovely  boy:  The  God  of  heaven 
Both  now  and  ever  bless  herl — 'tis  a  girl, 
Promises  boys  hereafter."' 

"  How  oddly  thou  reply'st ! "  Juliet  might  well  say 
to  her  nurse,  who  kept  tantalizing  her  with  rambling 
talk,  instead  of  answering  her  impassioned  in- 
quiries,— 

"  O  honey  nurse,  what  news  ? 
Hast  thou  met  with  him  ? 

Is  thy  news  good,  or  bad.'  answer  to  that; 
Say  either,  and  I'll  stay  the  circumstance; 
Let  me  be  satisfied,  Is't  good  or  bad  ? 

But  all  this  did  I  know  before : 
What  says  she  of  our  marriage?    What  of  that  ? 

Sweet,  sweet,  sweet  nurse,  tell  me,  what  says  my  love  ?"  * 

Sometimes  an  answer  is  one  that  is  called  a  reason- 
ing answer  : — 


I  King  Lear.  »  Richard  III. 

»  Henry  VIII.  *  Romeo  and  Juliet. 
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torian  suggests  a  presumption  on  which,  side  the 
truth  lies.  "  Tromp,  an  admiral  of  great  renown, 
received  from  the  States  the  command  of  a  fleet  of 
forty-two  sail,  in  order  to  protect  the  Dutch  naviga- 
tion against  the  privateers  of  the  English.  He  was 
forced  by  stress  of  weather,  as  he  alleged,  to  take 
shelter  in  the  road  of  Dover,  where  he  met  with 
Blake,  who  commanded  an  English  fleet  much  infe- 
rior in  number.  Who  was  the  aggressor  in  the  action 
which  ensued  between  these  two  admirals,  both  of 
them  men  of  such  prompt  and  fiery  dispositions,  it 
is  not  easy  to  determine  ;  since  each  of  them  sent  to 
his  own  State  a  relation  totally  opposite  in  all 
its  circumstances  to  that  of  the  other,  and  yet 
supported  by  the  testimony  of  every  captain  in  his 
fleet.  Blake  pretended  that,  having  given  a  signal 
to  the  Dutch  admiral  to  strike,  Tromp,  instead  of 
complying,  flred  a  broadside  at  him.  Tromp  assert- 
ed that  he  was  preparing  to  strike,  and  that  the  Eng- 
lish admiral,  nevertheless,  began  hostilities.  It  is 
certain  that  the  Admiralty  of  Holland,  who  are 
distinct  from  the  Council  of  State,  had  given  Tromp 
no  orders  to  strike,  but  had  left  him  to  his  own  dis- 
cretion with  regard  to  that  vain  but  much  contested 
ceremonial.  They  seemed  willing  to  introduce  the 
claim  of  an  equality  with  the  new  Commonwealth, 
and  to  interpret  the  former  respect,  which  they  had 
ever  paid  the  English  flag,  as  a  deference  due  only 
to  the  Monarchy.  This  circumstance  forms  a  strong 
presumption  against  the  narrative  of  the  Dutch  ad- 
miral. The  whole  Orange  party,  it  must  be  remark- 
ed, to  which  Tromp  was  suspected  to  adhere,  were 
desirous  of  a  war  with  England."^ 


1  Hume's  History,  ch.  Ix,  Vol.  VII,  p.  220,  ed.  1763. 
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quently  given,  it  need  be  no  wonder,  and  may  indeed 
be  expected,  that  answers  equally  inappropriate  or 
singular  will  sometimes  come  from  a  witness.  And 
this  expectation  should  incline  the  interrogator  to 
meet  all  such  answers  with  forbearance  and  courtesy. 

The  following  very  droll  interjections — for  answers 
they  can  hardly  be  called — were  given  by  a  witness, 
a  cutler  at  Sheffield,  on  the  trial  of  Hardy.  They 
occur  in  Mr.  Gibbs'  cross-examination  of  him  : 

"  Q.  Had  any  of  the  people  in  this  Society  [Con- 
stitutional Society  at  Sheffield] ,  to  which  you  be- 
longed, any  idea  of  making  any  attack  upon  either 
the  king  or  the  House  of  Lords  ;  had  they  any  idea 
of  altering  the  government  in  this  respect  ? 

A.  I  think  they  ought  to  have  been  sent  to  Bed- 
lam if  they  had. 

Q.  Had  you,  as  one  of  that  Society,  any  such  in- 
tention yourself  ? 

A.     Just  the  same  as  flying  to  the  sun. 

Q.  But  to  speak  plain  ;  by  that  you  mean,  I  sup- 
pose, that  you  never  had  any  such  thought  in  your 
mind  ? 

A.     No,  never."* 

One  very  common  way  in  which  a  witness  supplies 
an  answer  is,  to  suppose  or  assume  something,  and  to 
reason  and  conclude  upon  it,  and  the  result  is  what 
is  called  a  "  reasoning  answer."  This  kind  of  reply 
is  always  objectionable,  on  the  plain  ground  that  the 
supposition  or  assumption  may  not  authorize  the 
conclusion  drawn  from  it.  A  witness,  instead  of 
saying  that  a  particular  thing  was  so,  will  say,  it  must 
have  been  so.  On  these  occasions  the  witness  is 
properly  admonished  in  this  manner,— Do  not  tell  us 

1  Hardy's  Trial  (taken  by  Gumey),  Vol.  II,  p.  210. 
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reject  the  substance  of  a  story,  by  reason  of  some 
diversity  in  the  circumstances  with  which  it  is  re- 
lated.    The  usual  character  of  human  testimony  is 
substantial  truth  under  circumstantial  variety.  This 
is  what  the  daily  experience  of  courts  of  justice 
teaches.     When  accounts  of  a  transaction  come  from 
the  mouths  of  different  witnesses,  it  is  seldom  that 
it  is  not  possible  to  pick  out  apparent  or  real  incon- 
sistencies between  them.     These  inconsistencies  are 
studiously   displayed   by  an   adverse   pleader,   but 
oftentimes  with  little  impression  upon  the  minds  of 
the  judges.     On  the  contrary,  a  close  and  minute 
agreement  induces  the  suspicion  of  confederacy  and 
fraud.     When  written  histories  touch  upon  the  same 
scenes   of  action,   the   comparison   almost    always 
affords  ground  for  a  like  reflection.     Numerous,  and 
sometimes  important,  variations  present  themselves  ; 
not  seldom  also  absolute  and  final  contradictions  ; 
yet  neither  one  nor  the  other  are  deemed  sufficient 
to  shake  the  credibility  of  the  main  fact.     The  em- 
bassy of  the  Jews  to  deprecate  the   execution  of 
Claudian's  order  to  place  his  statue  in  their  temple, 
Philo  places  in  harvest,  Josephus  in  seed-time  ;  both 
contemporary  writers.     No  reader  is  led  by  this  in- 
consistency to  doubt  whether  such  an  embassy  was 
sent,  or  whether  such  an  order  was  given.     Our  own 
history  supplies  examples  of  the  same  kind.     In  the 
account  of  the  Marquis  of  Argyle's  death,  in  the 
reign  of  Charles  the  Second,  we  have  a  very  remark- 
able contradiction.     Lord  Clarendon  relates  that  he 
was  condemned  to  be  hanged,  which  was  performed 
the  same  day  ;  on  the  contrary,  Burnet,  Woodrow, 
Heath,  Echard,  concur  in  stating  that  he  was   be- 
headed ;    and   that   he   was   condemned   upon    the 


OF   A   WITNESS   UNDER   EXAMINATION.  229 

place  of  abode,  and  the  like  simple  inquiries  easily 
answered.  Self-possession  being  infused  into  him  at 
the  outset,  it  will  then  be  a  chief  object  to  sustain  it, 
by  throughout  the  examination  addressing  the  wit- 
ness in  a  gentle,  conciliatory  tone,  and  manner.  It 
will  plainly  much  assist  to  preserve  the  witness'  com- 
posure and  self-possession,  to  interrogate  him  in 
words  unambiguous  and  easily  understood  ;  and  if 
the  witness  be  of  humble  life,  to  make  use  of  com- 
mon and  homely  words  likely  to  be  most  familiar  to 
him  ;  and,  as  occasion  is  found,  to  borrow  and  take 
advantage  of  provincial  words  and  phrases  used  in 
the  place  or  district  where  the  witness  lives.  And 
on  this  head  it  may  be  useful  to  bea,r  in  mind,  that 
persons  in  a  low  station  of  life  understand  and  use 
many  words  in  a  sense  different  from  the  common 
meaning  of  them  among  educated  persons.  The  wit- 
ness may  not  understand  the  expressions  of  the  ad- 
vocate,^ and,  on  the  other  hand,  the  advocate  may  not 
understand  those  of  the  witness.  A  provincial  pro- 
nunciation of  words  is  also  a  source  of  mistakes. 
On  Boswell  telling  Dr.  Johnson  of  an  earthquake 


'  ("  He  cannot  understand  your  questions,  or  he  answers  them  so  imperfectly 
that  he  had  better  have  left  them  unanswered.  With  such  a  one  the  only 
resource  is  patience  and  good  temper.  If  you  are  cross  with  him  you  will  be 
sure  to  increase  his  stupidity  and  to  convert  evidence  that  means  nothing 
into  evidence  that  is  contradictory  and  confused.  The  preservation  of  imper- 
turbable good  temper  is  a  golden  rule  with  an  advocate.  Entire  self-com- 
mand is  his  greatest  virtue,  never  more  in  requisition  than  in  dealing  with  a 
stupid  witness.  Instead  of  rebuking  him  you  should  encourage  him  by  a 
look  and  expression  of  approval,  and  you  must  frame  your  question  in  an- 
other shape  better  suited  to  his  dense  faculties.  If  baffled  again  do  not  re- 
treat, but  renew  the  catechism  until  your  object  is  obtained.  In  constructing 
your  questions  you  will  often  find  a  clue  to  his  links  of  thought  by  observing 
his  answers,  and  your  next  question  might  then,  with  a  little  ingenuity,  be  so 
framed  as  to  fall  in  with  his  train  of  ideas.  Thus  patiently  treated  there  ai'e 
few  witnesses  so  dull  as  not  to  be  made  efficient  for  the  purpose  of  an  exam- 
ination in  chief."  Beedon  Conduct  of  Law  Suits,  §374:  citing,  Cox,  Ad- 
vocate, .361,  362.) 
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into  the  reasonableness  and  sufficiency  of  the  ground. 
Hearsay  may  be  the  chief,  if  not  the  only,  founda- 
tion of  the  opinion.  And  supposing  the  witness 
objected  to  has  a  character  for  lying  on  ordinary  oc- 
casions and  on  unimportant  matters,  it  must  be  seen 
there  is  a  great  difference  between  telling  stories  of 
this  kind  and  telling  a  falsehood  upon  oath.^  Many 
persons  have  a  very  thoughtless  way  of  talking  in 
common  conversation,  inventing  and  exaggerating 
things,  from  mere  inconsiderateness  and  gaiety  of 
disposition,  and  will  say  what  they  will  not  swear. 
Does  the  witness,  deposing  against  the  other,  know 
an  instance  in  which  the  latter  has  sworn  falsely  ? 
There  is  so  great  a  difference  between  a  lie  upon  oath 
and  one  without  it,  that  unless  a  man  has  before 
perjured  himself,  it  is  not  only  a  rash  and  harsh,  but 
an  illogical,  conclusion,  that  because  he  has  told  a 
lie,  or  many  lies,  without  oath,  he  is  not  to  be  be- 
lieved when,  in  a  cause  between  man  and  man,  he 
swears  to  speak  the  truth.  And  again,  to  be  just 
towards  the  witness  whose  character  for  veracity  is 
disputed,  a  search  into  the  motive,  which  may  prompt 
the  testimony  against  him,  seems  to  be  indispen- 
sable ;  some  old  quarrel  or  spite  may  lurk  at  the  bot- 
tom of  it.  The  witness'  opinion  may  be  formed  of 
very  loose  materials,  hastily  put  together,  and  not 
at  all  justifying  it  ;  and  it  plainly,  in  its  nature  and 
kind  as  opinion,  bears  no  resemblance  to  some  other 
opinions,  which  are  fairly  and  rightly  admitted  as 
evidence  ;  such  as  those  of  learned  or  scientific  men, 
founded  on  their  long  study  and  experience  in  par- 
ticular branches  of  learning,  science,  or  art. 


1  Life  of  Johnson,  by  Boswell,  Vol.  V.,  p.  141,  ed,  1835,  cited  in  the 
following  chapter. 
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land  it  is  termed  a  '  poor  Knight  of  Windsor  ;  in 
contrast,  it  must  be  presumed,  to  the  baronial  Sir 
Loin,  It  is  said  that  in  the  last  age  an  old  Scottish 
peer,  whose  conditions  (none  of  the  most  gentle) 
were  marked  by  a  strange  and  fierce-looking  exag- 
geration of  the  Highland  countenance,  chanced  to  be 
indisposed  while  he  was  in  London  attending  Parlia- 
ment. The  master  of  the  hotel  where  he  lodged, 
anxious  to  show  attention  to  his  noble  guest,  waited 
on  him  to  enumerate  the  contents  of  his  well- 
stocked  larder,  so  as  to  endeavor  to  hit  on  something 
which  might  suit  his  appetite.  '  I  think,  landlord,' 
said  his  lordship,  rising  up  from  his  couch,  and 
throwing  back  the  tartan  plaid,  with  which  he  had 
screened  his  grim  and  ferocious  visage, — '  I  think  I 
could  eat  a  morsel  of  a  poor  man.''  The  landlord 
fled  in  terror,  having  no  doubt  that  his  guest  was  a 
cannibal,  who  might  be  in  the  habit  of  eating  a  slice 
of  a  tenant,  as  light  food,  when  he  was  under  regi- 
men." 1 

"  The  magistrates  were  closely  interrogated  before 
the  House  of  Peers,  concerning  the  particulars  of  the 
mob  ;  and  the  patois,  in  which  these  functionaries 
made  their  answers,  sounded  strange  in  the  ears  of 
Southern  nobles.  The  Duke  of  Newcastle  having 
demanded  to  know  with  what  kind  of  shot  the  guard, 
which  Porteous  commanded,  had  loaded  their  mus- 
kets, was  answered  naively,  *0w,  just  sic  as  ane 
shoots  dukes  and  fools  with."  This  reply  was  con- 
sidered as  a  contempt  of  the  House  of  Lords,  and 
the  Provost  would  have  suffered  accordingly,  but 
that  the  Duke  of  Argjde  explained  that  the  expres- 


1  Bride  of  Lammermoor,  note  to  ch. 
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trouble  publicly  to  tell  his  story  to  all ;  but  to  make 
tbe  matter  worse,  this  story  he  is  generally  not  al- 
lowed to  tell  in  his  own  way,  in  the  manner  he  would 
tell  it  privately  among  his  friends.  He  usually  finds 
he  has  to  relate  it  only  in  his  answers  to  questions 
put  to  him.^  This  restriction  laid  on  him  at  the  out- 
set, to  relate  his  story  by  answers  only,  his  discov- 
ery that  he  is  not  permitted  to  tell  it  in  the  manner 
he  naturally  otherwise  would,  wholly  spoils  the  ar- 
rangement he  has  made  in  his  own  mind  of  the  mat- 
ters he  has  to  tell,  occasions  a  confusion  of  them,  and 
thence  causes  him  embarrassment.  He  is  unaccus- 
tomed to  this  mode  of  telling  a  story  ;  and  it  can 
therefore  be  readily  understood  that  often  his 
answers  will  stray  from  the  strict  limits  of  questions 
put  to  him. 

To  relate  facts  correctly  requires  in  all  cases  some 
thought  and  the  time  necessary  for  it.  And  if  the 
facts  are  not  at  once  remembered  in  the  order  in 
which  they  happened,  time  may  be  required  to  sort 

talked  with  the  ■witness.  He  contrived  an  interview.  He  won  the  young 
man's  confidence,  and  drew  from  him  an  account  of  his  life,  the  attempted 
suicide,  the  hearty  repentance,  and  the  assurance  of  forgiveness  which  he 
felt.  The  rest  we  give  in  the  words  of  the  great  advocate,  as  reported  by  a 
biographer. 

''  When  about  leaving  him  I  told  him  that  I  wished  him  the  next  day, 
when  I  would  summon  him  into  court,  to  go  there,  and  consider  me  as  his 
friend.  .  .  .  I  said:  'youhave  the  sympathy  of  everybody;  and  I  wish  you  to 
tell,  in  answer  to  my  questions,  the  story  of  your  life  as  you  have  told  it  to 
me,  merely  to  show  to  the  jury  and  court  the  condition  of  your  mind.  You 
may  feel  absolutely  confident  that  nobody  shall  harm  you.'  He  went  into 
court  the  next  day  and  told  the  story  so  eloquently  that  there  was  hardly  a 
dry  eye  in  the  court-room.  .  .  .  When  the  young  man  had  left  the  stand  I  fe'.t 
secure  in  my  case;  and  it  was  won  upon  that  single  point."  Harvey's  Rem- 
iniscences, 105-110.) 

1  ("The  best  thing  the  advocate  can  do  .  .  .  Is  to  remember  that  the  witness 
has  something  to  tell,  and  that  but  for  him  he  would  probably  tell  it  very 
well  in  his  own  way.  The  fewer  interruptions  therefore  the  better;  and  the 
fewer  questions,  the  less  questions  mil  be  needed."  Harris,  Hints  on  Ad- 
vocacy, 6th  ed.  31.) 
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A.  No  ;  I  have  been  at  work  ever  since  I  was 
seven  years  old." 

"  Having  talked  of  the  strictness  with  which  wit- 
nesses are  examined  in  courts  of  justice,  Dr.  Johnson 
told  us  that  Garrick,  though  accustomed  to  face 
multitudes,  when  produced  as  a  witness  in  West- 
minster Hall,  was  so  disconcerted  by  a  new  mode  of 
public  appearance  that  he  could  not  understand 
what  was  asked.  It  was  a  cause  where  an  actor 
claimed  a  free  benefit,  that  is  to  say,  a  benefit  with- 
out paying  the  expense  of  the  house  ;  but  the  mean- 
ing of  the  term  was  disputed.  Garrick  was  asked, 
'  Sir,  have  you  a  free  benefit  ?  '  '  Yes.'  '  Upon 
what  terms  have  you  it  ?  '  •  Upon — the  terms — of 
— a  free  benefit.'  He  was  dismissed  as  one  from 
whom  no  information  could  be  obtained."^ 

Here  it  is  possible  that  Garrick  was  disconcerted, 
but  his  answer  was  strictly  correct,  although  the 
court  gained  no  information  from  it,  He  had  the 
free  benefit  upon  the  terms  of  a  free  benefit.  Accord- 
ing to  the  above  report,  he  was  not  asked  what 
those  terms  were.  If  the  question  had  been  put  to 
him  :  what  are  the  terms  of  a  free  benefit  ?  it  is 
scarcely  possible  to  imagine  Garrick  so  disconcerted 
as  not  instantly  replying, — exemption  from  paying 
the  expense  of  the  house. 

Docility  and  friendliness  of  a  witness  are  of  the 
utmost  consequence.     And  courtesy  toward  him  is  a 


1  Life  of  Johnson,  by  Boswell,  Vol.  IV.  p.  266,  ed.  1835.  [This  effect,  up- 
on a  person,  of  getting  him  into  a  situation  to  which  he  is  unaccustomed  is 
noticed  by  Anthony  TroUope  in  one  of  his  novels  :  Lily  Dale  (locq.)  "I 
always  like  to  get  him  (Hopkins,  the  gardener)  into  the  house,  because  he 
feels  himself  a  little  abashed  by  the  chairs  and  tables  ;  or  perhaps,  it  is  the 
carpet  that  is  too  much  for  him.  Out  on  the  gravel  walks  he  is  such  a  terrible 
tyrant,  and  in  the  green-house  he  almost  tramples  on  one."] 
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"  Who  knocks  so  loud,  and  knocks  so  late  ? 
From  Branksome  I;  "  ^ 

or  asked  if  he  saw  a  person,  will  indirectly  tell  you 
he  did  : — 

"  Saw  you  my  master  ! 
But  now  he  parted  hence,  to  embark  for  Milan;  "  ' 

or  asked  where  a  person  is,  will  indirectly  tell  you 
by  another  question  : — 

"  Where  is  the  master,  boatswain  ? 
Do  you  not  hear  Tiim  ?  "  ' 

On  being  asked  what  was  said,  he  will  first  tell 
you  what  he  saw  : 

"  '  And  what  did  he  say  on  hearing  I  was  at  Bath  ? ' 

'  Sir,  in  my  life,  I  never  saw  an  elderly  gentleman 
more  astonished.' "  * 

At  first  his  answer  is  undecisive,  but,  on  pressure, 
it  is  positive  : — 

"  Gloster.    Tou  know  the  character  to  be  your  brother's  ? 
Edmund.    If  the  matter  were  good,  my  lord,  I  durst  swear  it  were  his; 
l)ut  in  respect  of  that,  I  would  fain  think  it  were  not, 
Gloster.    It  is  his. 
Edm.    It  is  his  hand,  my  lord."  ' 

At  first  he  does  not  know,  and  then,  on  reflection, 
he  does  know : — 


"Well,  I  do  not  know; 
He  died  before  my  day  of  Sextonship." 

"  I  believe  the  man  of  whom 
Tou  wot,  who  lies  in  this  selected  tomb, 
Was  a  most  famous  writer  in,  his  day."  ' 


1  Lay  of  the  Last  Minstrel.  2  Two  Gentlemen  of  Terona. 

3  The  Tempest.  ♦  The  Rivals. 

6  King  Lear.  6  Byron's  ChiU'chill's  Grave. 
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had  seen  the  ship -master  in  the  year  subsequent  to 
that  in  which  the  court  was  finally  satisfied  he  was 
drowned.  When  interrogated  with  the  strictness  of 
judicial  inquiry,  and  under  the  awe  of  an  oath,  he 
recollected  himself  better,  and  retracted  what  he  had 
formerly  asserted,  apologizing  for  his  inaccuracy  by 
telling  the  judges,  '  A  man  will  say  what  he  will  not 
swear.'  By  many  he  was  much  censured,  and  it  was 
maintained  that  every  gentleman  would  be  as  atten- 
tive to  truth  without  the  sanction  of  an  oath  as  with 
it."  1 

This  last  observation  may  be  true  in  the  case  of  a 
gentleman,  and  of  many  other  persons,  when  they 
speak  considerately  ;  but  if  they  are  telling  their 
tale  thoughtlessly,  without  proper  reflection  and 
caution,  it  may  be  serviceable  to  themselves,  as  well 
as  to  the  cause  of  truth,  to  put  them  in  mind  they 
are  speaking  "  under  the  awe  of  an  oath." 

The  importance  and  use  of  an  oath  are  thus  adverted 
to  by  Archbishop  Seeker  in  one  of  his  sermons  upon 
oaths  : — "  It  must  be  owned  great  numbers  will  cer- 
tainly speak  truth  without  an  oath  ;  and  too  many 
will  not  speak  it  with  one.  But  the  generality  of 
mankind  are  of  a  middle  sort  ;  neither  so  virtuous 
as  to  be  safely  trusted  in  cases  of  importance  on  their 
bare  word,  nor  yet  so  abandoned  as  to  violate  a  more 
solemn  engagement.  Accordingly,  we  find  by  ex- 
perience that  many  will  boldly  say  what  they  will 
by  no  means  adventure  to  swear  ;  and  the  difference 
which  they  make  between  these  two  things  is  often 
indeed  much  greater  than  they  should ;  but  still  it 
shows  the  need  of  insisting  on  the  strongest  security. 
When  once  men  are  under  that  awful  tie,  and,  as  the 


1  Life  of  Johnson,  by  Boswell,  Vol.  V,  p.  141,  ed.  1835. 
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"  How  tall  was  she  ? 

About  my  stature :  for,  at  Pentecost 
When  all  our  pageants  of  delight  were  play'd, 
Our  youth  got  me  to  play  the  woman's  part, 
And  I  was  trimmed  in  Madame  Julia's  gown, 
Which  served  me  as  fit,  by  all  men's  judgment, 
As  if  the  garment  had  been  made  for  me ; 
Therefore,  I  know  she  is  about  my  height."  * 

And  a  reason  asked  for,  the  answer  is  often  a '  *  woman's 
reason:" 

Of  many  good,  I  think  him  best. 

Tour  reason  ? 

I  have  no  other  but  a  woman's  reason; 
I  think  him  so,  because  I  think  him  so."  ^ 

The  way  in  which  an  Irish  peasant  answers  ques- 
tions is  thus  told  by  Sir  Jonah  Barrington  : — "  The 
Irish  peasant  never  answers  any  question  directly. 
In  some  districts,  if  you  ask  him  where  such  a  gentle- 
man's house  is,  he  will  point  and  reply,  '  Does  yer 
honor  see  that  large  house  there,  all  amongst  the 
trees,  with  a  green  field  before  it  ?  '  You  answer, 
'  Yes.'  '  Well,'  says  he,  '  plaze  your  honor,  thaVs  not 
it.  But  do  you  see  the  big  brick  house  with  the  cow- 
hb^jses  by  the  side  of  that  same,  and  a  pond  of  water  ? ' 
'  Yes.'  '  Well,  plaze  your  honor,  that's  not  it.  But, 
if  you  plaze,  look  quite  to  the  right  of  that  same 
house  and  you'll  see  the  top  of  a  castle  amongst  the 
trees  there,  and  with  a  road  going  down  to  it  betune 
the  bushes.'  '  Yes.'  '  Well,  plaze  your  honor,  that's 
not  it  neither — but  if  your  honor  will  come  down  this 
bit  of  a  road  a  couple  of  miles,  I'll  show  it  you,  sure 
enough.'' "  ^ 

If  in  every-day  life  answers  of  an  indefinite,  loose 
description,  of  the  kinds  above  noticed,  are  not  unfre- 


1  Two  G^entlemen  of  Verona.  2  j;a\A^ 

8  Sir  Jonah  Barrington' s  Personal  Sketches,  VoL  I.  p.  154,  ed.  1827. 
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or  of  his  relative  or  friend,  the  question  should  be 
waived  if  possible  :  but  if  inevitable,  any  seeming 
unfeelingness  in  it  will  be  avoided,  and  the  sharp- 
ness of  it  much  abated,  by  introductory  expressions, 
deploring  the  necessity  of  asking  it,  and  represent- 
ing it  as  an  unwelcome  and  imperative  exercise  of 
duty.  Cicero,  in  his  own  person,  furnishes  an  ad- 
mirable instance  of  this  considerate  feeling.  In  his 
defense  of  Cluentius,  part  of  the  charge  against 
whom  was  that  of  having  poisoned  a  son  of  one  of 
the  witnesses,  he  thus  speaks, — "  I  deny  that  this 
young  man,  who  you  said  died  immediately  after 
drinking  from  the  cup,  died  on  that  day  at  all. 
It  is  a  great  and  impudent  falsehood.  Look  at  the 
facts.  I  say  that  he  came  to  the  dinner  unwell,  and, 
with  the  imprudence  of  youth,  indulged  too  much 
at  it ;  that  he  was  ill  for  some  days  after,  and  so 
died.  Who  is  the  witness  that  speaks  to  this  ?  he 
who  mourns  for  his  death, — his  father  ;  his  father,  I 
say,  who,  from  his  parental  distress,  would  rise  from 
the  place  where  he  is  sitting  to  witness  against  Clu- 
entius if  he  had  the  slightest  suspicion  of  his  guilt ; 
he  by  his  testimony  acquits  him.  But  [addressing 
the  father]  stand  up,  I  pray,  a  moment,  while,  how- 
ever painful  it  may  be,  you  repeat  this  necessary 
evidence,  in  the  course  of  which  I  will  not  detain  you 
long  ;  you  have  acted  most  righteously  in  not  suffer- 
ing your  sorrow  to  favor  a  false  charge  against  a 
man  who  is  innocent."^ 

It  is  the  cross-examination,  however,  which  gives 
a  witness  (an  honest  one  is  still  meant)  the  most 
trouble  :  here  he  falls  into  the  hands  of  an  enemy .^ 


1  Cic.  Pro  Cluentio,  60. 

^  ("  It  will  not  be  out  of  place  here  to  make  some  remarks  upon  cross-exam< 
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what  must  be,  tell  us  what  was.  ^  A  witness  (a 
woman)  is  asked, — "Have  you  never  declared  to  any- 
body that  you  had  an  expectation  of  some  provision 
from  the  cause  now  in  hand  ?  "  The  witness  an- 
swers, "I  could  not  declare  it,  as  I  had  no  offer  made 
me  from  the  prosecutor."^  Here  the  witness  rea- 
sons on  there  being  no  offer  made,  and  from  the  want 
of  it  would  have  the  inference  drawn,  she  did  not 
make  the  declaration ;  although  it  is  manifest  she 
might  have  done  this,  notwithstanding  the  offer  was 
not  made. 

It  is  obviously  advantageous  to  the  side  examining 
its  own  witness  that  the  witness  be  in  a  composed 
state  of  mind,  and  free  from  any  cause  to  ruffle  his 
temper.  The  advocate  therefore  examining  him  will 
probably  think  it  to  be  his  first  care  to  remove  any 
timidity  in  the  witness,  to  soothe  all  nervous  excite- 
ment in  him,  to  set  him  as  far  as  possible  at  his  ease.^ 
This  may  often  be  effected  by,  as  an  introduction  to 
his  evidence  asking  him  questions  of  his  name,  age. 


1  Frost's  Trial  (taken  by  G-umey),  p.  466. 

'  Trial  of  Duchess  of  Kingston,  folio  p.  112. 

'("Your  ordinary  witness  is  self-possessed  if  you  do  not  snub  or  chill  him,is 
honest  and  not  at  all  stupid  if  yoiu*  questions  are  put  in  everyday  language. 
Our  first  business  is  with  him,  and  when  that  is  finished  we  shall  deal  with 
the  exceptional  classes.  We  premise  that  you  have  made  a  proper  arrange- 
ment of  your  proofs,  as  we  counselled  above;  and  that  you  will  call  your  wit- 
nesses in  corresponding  order.  The  material  parts  of  a  transaction  are  gen- 
erally testified  to  with  best  effect  by  the  witness  in  his  own  way.  It  he  be  started 
right.  While  he  is  engaged  upon  these,  it  is  usually  well  not  to  divert  his 
attention  and  stop  the  flow  of  his  recollection  by  needless  questions.  The  art 
necessary  is  in  preparing  him  for  this  narrative.  If  he  is  a  little  awkward 
because  of  his  unfainiliarity  with  the  court-room,  you  can  reassure  him  by  a 
manner  which  is  kind  and  considerate,  but  not  offensively  patronizing  as  we 
observe  it  to  be  too  often.  There  are  generally  many  small  details,  such  as  the 
relation  of  the  witness  to  the  party,  the  means  of  his  knowledge,  etc.,  which 
can  be  made  to  introduce  him  to  the  jury  and  their  credit,  and  which,  as  we 
havejust  suggested,  can  be  usedtogive  him  ease."  Eeed  on  Conduct  of  Law- 
suits, §  361.) 
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are,  however,  every  day  put,  and  of  course  they  take 
the  witness  by  surprise  ;  and  he  is  often  not  pre- 
pared on  a  sudden  to  recollect  the  matters  so  inquired 
into,  and  consequently  any  difficulty  he  felt  before 
in  giving  his  evidence  may  by  this  means  be  tenfold 
augmented.^  On  such  unexpected  question  being 
asked,  it  may  well  pass  in  his  mind, — "  I  can  say 
little  more  than  I  have  studied,  and  that  question's 
out  of  my  part."  * 

In  a  prosecution  for  high  treason,  a  witness  for 
the  crown  would  not  expect  to  have  questions  put 
to  him  (as  on  Crossfield's  trial  they  were  put  to  the 

ture  from  an  admiring  client,  each  question  of  wliich  has  been  destruction 
to  his  case. 

I  had  put  a  question  to  a  witness  as  to  what  he  was  doing  at  a  particular 
time,  this  being  a  matter  important  to  the  inquiry.  "  I  was  talking  to  a 
lady,"  was  his  answer;  adding,  "I  will  tell  you  who  she  was  if  you  like. 
You  know  her  very  well."  I  made  no  observation  at  the  time,  but  when  a  l- 
dressing  the  jury  said  that  my  experience  led  mo  to  the  conclusion  that  hon- 
est witnesses  endeavored  to  keep  themselves  to  the  facts  they  came  to  prove, 
but  that  lying  men  endeavored  to  distract  the  attention  by  introducing  some- 
thing irrelevant;  and  I  think  this  remark  is  worth  consideration,  and  points 
out  one  of  the  tests  of  truth  or  falsehood  in  the  person  under  examination. 

Embarrassment  exhibited  under  a  searching  cross-examination  is  not  to  be 
relied  on  as  a  proof  of  falsehood:  the  novelty  of  the  position  or  constitution- 
al nervousness  may  frequently  occasion  it. 

1  have  myself  succeeded,  by  cross-examination  in  cases  where  claims  were 
made  for  injuries  received  in  railway  accidents,  in  showing  that  the  claimant 
had  not  even  been  present  at  the  time  of  the  occurrence. 

Cross-examination  has  recently  become  more  important  than  ever  in  sift- 
ing the  evidence  of  professional  witnesses  in  cases  where  injuries  have  been 
sustained  from  the  above  class  of  accidents,  and  in  which  the  most  eminent 
professional  men  occasionally  fall  into  grave  errors,  and  I  feel  obliged  to  add 
that  some  in  the  lower  walks  of  the  profession  make  the  manufacture  of 
these  cases  a  not  unprofitable  trade.  One  of  these  worthies  admitted  in  a 
recent  trial  that  he  might  have  been  engaged  in  a  hundred  of  them,"  "  Ser- 
geant Ballantine  on  Cross-Examination, "  17  Ir.  L.  T.  &  Sol.  J.  53.) 

'  ("  Three  kinds  of  witnesses  may  be  shaken  by  cross-questions  :  (1)  Those 
who  swear  recklessly  ;  (2)  Those  who  swear  defiantly  ;  and  (3)  Those  who 
swear  falsely.  The  last  named  may  be  impeached,  if  he  fail  to  impeach  him- 
self, by  his  own  story.  Only  a  few  persons  can  continue  long  in  telling  false- 
hoods without  detection.  Tact  in  the  Court  Room,  by  J.  W.  Donovan,  2 
Am.  L.  J.  122.) 

2  Twelfth  Night; 
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which  had  been  felt  in  StaflFordshire,  Dr.  Johnson 
said  to  him — "  Sir,  it  will  be  much  exaggerated  in 
public  talk  ;  for,  in  the  first  place,  the  common  people 
do  not  accurately  adapt  their  thoughts  to  the  objects  ; 
nor,  secondly,  do  they  accurately  adapt  their  words 
to  their  thoughts  ;  they  do  not  mean  to  lie  ;  but 
taking  no  pains  to  be  exact,  they  give  you  very  false 
accounts,  A  great  part  of  their  language  is  prover- 
bial. If  any  thing  rocks  at  all,  they  say  it  rocks  like 
a  cradle  ;  and  in  this  way  they  go  on."^ 

"  Clearness,"  says  Wesley  to  one  of  his  lay-assist- 
ants, "  is  necessary  for  you  and  me,  because  we  are 
to  instruct  people  of  the  lowest  understanding  ; 
therefore  we,  above  all,  if  we  think  with  the  wise, 
must  yet  speak  with  the  vulgar.  We  should  con- 
stantly use  the  most  common,  little,  easy  words  (so 
they  are  pure  and  proper),  which  our  language 
affords.  When  first  I  talked  at  Oxford  to  plain 
people  in  the  castle  or  the  town,  I  observed  they 
gaped  and  stared.  This  quickly  obliged  me  to  alter 
my  style,  and  adopt  the  language  of  those  I  spoke 
to."'' 

"  A  poor  Welsh  woman  leaving  home  to  attend  an 
annual  meeting  of  the  Methodists,  replied  to  me, 
who  had  questioned  her  as  to  the  numerical  amount 
of  the  probable  assemblage,  that  *  perhaps  there 
would  be  a  matter  of  four  millions.'  This  in  little 
Caernarvon,  that  by  no  possibility  could  accommo- 
date as  many  thousands."  ^ 

"  The  blade-bone  of  a  shoulder  of  mutton  is  called 
in  Scotland  '  a  poor  man,'  as  in  some  parts  of  Eng- 


'  Life  of  Johnson,  by  Boswell,  Vol.  VI,  p.  272.  ed.  1835. 
2  Life  of  Wesley,  by  Southey,  Vol.  II,  p.  "79,  ed.  1820. 
'  De  Quincey's  Works  (Paper  on  Cicero),  p,  179,  ed.  1858. 
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some  ambiguity  and  doubt  may  be  thrown  upon  it 
by  a  string  of  successive  and  minute  interrogato- 
ries." i 

The  prospect  of  a  cross-examination  has  even  ter- 
rified a  Chief  Justice  of  Ireland.  Mr.  Phillips,  in  his 
book  on  •'  Curran  and  his  Cotemporaries,"  gives  this 
anecdote  in  his  notice  of  Chief  Justice  Bushe  : — 
"  There  were  occasions  on  which  he  was  actually 
timid.  Never  shall  I  forget  the  state  of  nervous  ex- 
citement into  which  he  worked  himself,  on  being 
summoned  to  give  evidence  before  the  Irish  Com- 
mittee in  the  House  of  Lords  in  1839.  I  think  I  see 
him  at  this  moment  as  I  saw  him  then,  hawking  his 
carpet-bag  full  of  documents  up  and  down  the 
corridors,  now  walking  himself  out  of  breath,  now 
pausing  to  recover  it,  now  eyeing  the  bag  on  which 
he  much  counted,  and  again  gazing  about  in  abso- 
lute bewilderment.  At  last,  in  much  perturbation, 
he  exclaimed, — '  the  character  of  a  witness  is  new  to 
me,  Phillips.  I  am  familiar  with  nothing  here.  The 
matter  on  which  I  come  is  most  important,  I  need 
all  my  self-possession  ;  and  yet  I  protest  to  you  I 
have  only  one  idea,  and  that  is.  Lord  Brougham 
cross-examining  me.'  "^ 

It  is  to  be  feared  that  an  object  of  a  cross- 
examination  too  often  is  to  raise  a  laugh,  or  to 
betray  ignorant  witnesses  into  confusion  and  tri- 
fling mistakes.  It  frequently  happens  that,  inno- 
cently enough,  and  through  sheer  bewilderment,  the 
witness  utters  mistakes  and  contradictions,  danger- 
ous, if  not  fatal,  to  his  credit,  and,  as  a  consequence, 
putting  justice   in   peril; — "Young  Fulcher,  how- 


1  Heart  of  Mid-Lothian. 

"  Phillips'  Curran  and  his  Cotemporaries,  p.  443,  4th  ed, 
■t  a 
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sion,  properly  rendered  into  English,  meant  ducks 
and  water-fowls."  ^ 

Pepys  mentions  that  he  was  present  at  Guildhall 
to  hear  a  trial  before  Lord  Chief  Justice  Hide,  relat- 
ing to  a  ship  deserted  by  the  master  and  crew  on  the 
coast  of  France,  for  the  purpose  of  cheating  the 
insurers.  "  There  was,"  he  says,  "  all  the  great 
counsel  in  the  kingdom  in  the  cause  ;  but  after  one 
witness  or  two  for  the  plaintiff,  it  was  cried  down  as 
a  most  notorious  cheat  ;  and  so  the  jury,  without 
going  out,  found  it  for  the  plaintiff."  "  But,"  he 
adds,  "  it  was  pleasant  to  see  what  mad  sort  of  tes- 
timonies the  seamen  did  give,  and  could  not  be  got 
to  speak  in  order  ;  and  then  their  terms,  such  as  the 
judge  could  not  understand  ;  and  to  hear  how  sillily 
the  counsel  and  judge  would  speak,  as  to  the  terms 
necessary  in  the  matter,  would  make  one  laugh." ^ 

Very  often  a  defect  in  an  answer  should  not  be 
laid  on  the  witness,  but  on  the  interrogator.  If  an 
advocate  makes  use  of  an  expression  or  word  which 
the  witness  does  not  understand,  he  sometimes  gives 
an  answer,  fancying  he  knows,  but  in  reality  with- 
out understanding  the  meaning  of  the  question  :  the 
reply  may  be  a  mere  echo  of  it.  As  in  this  instance, 
where  the  witness  was  a  "  small  farmer  :  " 

"  Q.  Did  you  hear  N.  predict  anything  ? 
A.  I  did  not  hear  him  predict  anything. 
Q.  Do  you  know  what  a  prediction  is  ? 


1  Note  in  Heart  of  Mid-Lothian.  [Lord  Eldon,  when  examined  for  a 
scholarship,  in  answer  to  the  questions  usual  on  such  occasions,  stated  his 
father  was  a  "  fitter"  (factor),  and  he  so  pronounced  the  word  as  to  he  mis- 
taken for  fiddler.  On  the  close  of  the  examination,  the  President  of  the 
Board  of  Examiners  said,  There  is  no  douht  young  Scott  is  by  far  the  best 
scholar,  but  has  told  us  his  father  is  a  fiddler,  and  I  do  not  quite  like  to  take 
the  son  of  a  fiddler  into  the  College.— 1  L^e  of  Lord  Eldon,  32  Am.  ed.] 

2  Pepys'  Diary,  Vol.  II.  p.  69,  6th  ed. 
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Bacon's  Essay  on  Judicature,  expresses  the  follow- 
ing opinion  on  different  modes  of  examining  a  wit- 
ness : — "  I  think  that  the  kind  of  skill  by  which  the 
cross-examiner  succeeds  in  alarming,  misleading,  or 
bewildering  an  honest  witness,  may  be  characterized 
as  the  most,  or  one  of  the  most,  base  and  depraved 
of  all  possible  employments  of  intellectual  power. 
Nor  is  it  by  any  means  the  most  effectual  way  of 
eliciting  truth.  The  mode  best  adapted  for  at- 
taining this  object  is,  I  am  convinced,  quite  differ- 
ent from  that  by  which  an  honest,  simple-minded 
witness  is  most  easily  baffled  and  confused.  I  have 
seen  the  experiment  tried  for  subjecting  a  witness 
to  such  a  kind  of  cross-examination  by  a  practical 
lawyer  as  would  have  been,  I  am  convinced,  the 
most  likely  to  alarm  and  perplex  many  an  honest 
witness,  without  any  effect  in  shaking  the  testi- 
mony ;  and  afterward,  by  a  totally  opposite  mode  of 
examination,  such  as  would  not  have  at  all  per- 
plexed one  who  was  honestly  telling  the  truth,  that 
same  witness  was  drawn  on,  step  by  step,  to  ac- 
knowledge the  utter  falsity  of  the  whole.  Gener- 
ally speaking,  a  quiet,  gentle,  and  straightforward, 
though  full  and  careful,  examination,  will  be  the 
most  adapted  to  elicit  truth ;  and  the  manoeuvres 
and  the  brow-beating  which  are  the  best  adapted  to 
confuse  an  honest,  simple-minded  witness,  are  just 
what  the  dishonest  one  is  the  best  prepared  for. 
The  more  the  storm  blusters,  the  more  carefully  he 
wraps  round  him  the  cloak,  which  a  warm  sunshine 
will  often  induce  him  to  throw  off."  ^ 

"  Give  him  fair  play,"  said  Lord  Chief  Justice 


1  Bacon's  Essays,  mth  Annotations  by  Archbishop  Whately,  p.  495,  ed. 
185«. 
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probable  means  to  obtain  and  keep  them  ;  courtesy 
in  words,  voice,  and  manner.  Rudeness  or  incivility 
toward  him  is  very  likely  to  put  him  out  of  temper, 
to  make  him  lay  back  his  ears.^ 

Little  peculiarities  of  his  nature  must  be  hu- 
mored ;  his  sense  of  personal  dignity  must  not  be 
offended  ;  if  he  be  deaf,  or  have  an  impediment  in 
his  speech,  this  infirmity  must  not  be  a  subject  of 
merriment ;  and  if  his  voice  be  naturally  or  from 
timidity  low,  he  should  be  gently,  not  roughly,  ex- 
horted to  speak  up.  So,  if  the  witness  exhibit  any 
clownish  or  awkward  habit  or  manner,  it  may  be 
better  to  let  it  pass  unnoticed  than  to  attempt  to 
correct  it. 

It  is  a  common  practice  to  tell  a  witness,  over  and 
over  again,  to  mind  he  is  upon  his  oath.  Few  wit- 
nesses bear  this  repeated  admonition  patiently.  But 
when  used  in  moderation,  and  free  from  any  angry 
tone,  the  witness  has  no  reason  to  complain  of  it,  for 
it  is  known  that  some  persons  will  say  what  they 
will  not  swear.  ^ 

"  A  cause  was  tried  in  the  Court  of  Session,  where 
the  principal  fact  to  be  ascertained  was  whether  a 
ship-master,  who  used  to  frequent  the  Western 
Highlands  and  Isles,  was  drowned  in  one  particular 
year  or  in  the  year  after.  A  great  number  of  wit- 
nesses from  those  parts  were  examined  on  each  side, 
and  swore  directly  contrary  to  each  other  upon  this 
simple  question.  One  of  them,  a  very  respectable 
chieftain,  had,  previous  to  this  public  examination, 
not  only  said,  but  attested  under  his  hand,  that  he 


1  Hor.  Serm.  I,  9,  20. 

2  [  See  in  the  Appendix,  post,  some  valuable  suggestions  for  the  conduct 
of  examinations  of  witnesses.] 
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Corresponding  Society]  as  a  spy,  did  you  not?"^ 
This  question  passed  without  observation  ;  but  later 
in  the  trial,  when  Erskine  applied  the  same  re- 
proachful word  to  another  witness,  Sanderson,  the 
expression  was  thus  objected  to  : 

"  Erskine.  What  date  have  you  taken,  good  Mr. 
Spy? 

Lord  Chief  Justice  Eyre.  These  observations  are 
more  proper  when  you  come  to  address  the  jury. 

Mr.  Attorney  General  {Sir  John  Scott).  Really  that 
is  not  a  proper  way  to  examine  witnesses.  Lord 
Holt  held  strong  language  to  such  sort  of  an  address 
from  a  counsel  to  a  witness  who  avowed  himself  a 
spy." 

On  the  late  trial  of  Bernard,  part  of  the  cross-ex- 
amination by  Mr.  Edwin  James  (late  of  the  New  York 
bar)  of  the  witness  Rogers,  of  the  detective  police, 
raised  the  following  discussion  on  applying  the  term 
spy  to  a  witness  during  his  examination  : 

"  Mr.  James.     Did  you  go  there  as  a  spy  ? 

Rogers.  I  went  by  the  direction  of  the  Commis- 
sioners of  Police  to  attend  a  public  meeting  there. 

Mr.  James.     "What  did  you  go  there  for  ? 

Rogers.  To  take  notes  of  who  were  there  and 
what  was  said. 

Mr.  James.     You  went  there  as  a  spy,  didn't  you  ? 
The  Attorney  General.     It  would  be  fairer  for  the 


which  was  really  to  test  the  legality  of  the  defendant's  marriage.  The  alleged 
wife  was  a  Miss  Longworth,  but  she  was  known  as  and  called  herself  Mrs. 
Yelverton;  being  examined  as  a  witness  on  the  trial,  one  of  the  counsel  ad- 
dressed her  as  Miss  Longworth;  on  her  objecting  to  this  the  court  ruled  that 
counsel  must  address  her  as  Mrs.  Telverton.] 

^  Hardy's  Trial  (taken  by  Gumey),  Vol.  II,  p.  229. 

2  Hardy's  Trial  (taken  by  Gurney),  Vol.  II,  p.  335. 
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Scripture  phrase  is,  have  bound  their  souls  with  a 
■bond  (Numb.  xxx.  2),  it  composes  their  passions, 
counterbalances  their  prejudices  and  interests,  makes 
them  mindful  of  what  they  promise,  and  careful  of 
what  they  assert  ;  puts  them  upon  exactness  in 
every  circumstance  ;  and  circumstances  are  often 
very  material  things.  Even  the  good  might  be  too 
negligent,  and  the  bad  would  frequently  have  no 
concern  at  all,  about  their  words  if  it  were  not  for 
the  solemnity  of  this  religious  act.  And  a  farther 
advantage  of  it  is  that  when  we  have  thus  had  the 
strongest  assurance  given  us  which  we  can  have  con- 
cerning any  matter,  we  are  naturally  supposed  to 
acquiesce  in  it ;  and  an  oath  for  confirmation  becomes 
the  end  of  all  strife  (Heb.  vi.  16)."  ^ 

It  may  be  a  peculiarity  of  a  witness  not  to  like  to 
be  stopped  in  a  story  he  is  telling.  "  You  shall 
hear,"  said  the  Jockey,  "  but  I  have  one  thing  to  beg 
of  you,  which  is,  that  when  I  have  once  begun  my 
history  you  will  not  interrupt  me  with  questions  ;  I 
don't  like  them,  they  stops  me,  and  puts  one  out  of 
one's  tale,  and  are  not  wanted  ;  for  any  thing  which 
I  think  can't  be  understood  I  should  myself  explain 
without  being  asked."  ^  Sancho  Panza,  a  thoroughly 
good-tempered  fellow,  came  quite  to  a  stand  when 
interrupted  in  his  story  of  the  goats  passing  the 
river.^ 

If  a  question  may  give  pain  to  a  witness,  as  it  may 
do  if  it  touch  some  chord  of  sorrow  occasioned  by 
death,  that  of  a  child  or  parent  ;  or  if  it  touch  on 
some  failing  or  misconduct  of  the  witness  himself. 


1  Seeker's  Sermons,  Vol.  IV,  p.  232,  ed.  1771. 

2  Sorrow's  Romany  Eye,  Vol.  II,  p.  125,  ed.  1857. 
8  Don  Quixote.  Vol,  I,  ch.  xx. 
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put  by  Mr.  Erskine  in  these  terms, — '  Then,  in  plain 
English,  you  went  there  as  a  spy  ?  '  and  it  was  not 
objected  to. 

The  Lord  Chief  Justice.  Then  there  was  no  de- 
cision. 

Mr.  James.  I  do  not  say  that  there  was  a  decision, 
but  that  trial  was  presided  over  by  the  highest  au- 
thorities. That  question  was  not  objected  to  by  the 
then  Attorney  General,  and  no  remark  was  made 
upon  it  by  the  judges. 

The  Chief  Baron.  But  on  the  present  occasion  the 
question  is  objected  to,  and  we  are  called  upon  to 
decide  the  point. 

Mr.  James.  I  submit  that  I  am  entitled  to  put  the 
question.  The  witness  may  decline  to  answer  it,  if 
he  pleases  ;  that  is  another  matter. 

The  Lord  Chief  Justice,  after  consulting  with  the 
other  learned  judges  (the  Chief  Baron  Pollock,  Mr. 
Justice  Erie  and  Mr.  Justice  Crowder),  said, — The 
question  being  objected  to,  I  am  of  opinion  that  it  is 
irregular — not  on  the  ground  that  the  witness  is 
called  on  to  criminate  himself,  and  may  refuse  to 
answer,  but  on  the  ground  that  he  is  called  upon  to 
draw  an  inference  from  the  facts.  It  will  be  open 
to  Mr.  James  to  denominate  the  witness  as  a  spy 
hereafter  if  he  think  fit  ;  but  I  am  of  opinion  that  he 
cannot  ask  the  witness,  '  Now,  did  you  go  as  a  spy  ?  ' 
He  may  ask  under  what  directions  he  went,  for  wh^t 
purpose  he  went,  what  he  did  when  he  was  there, 
what  report  he  afterward  made  to  those  who  em- 
ployed him ;  and  those  facts  being  ascertained,  he 
may  apply  the  term  '  spy,'  if  he  pleases,  to  the  per- 
son who  so  acted.     But  I  am  of  opinion  that  the 


238  OP   A   WITNESS    UNDEB   EXAMINATION. 

The  witness  when  he  goes  to  be  examined  takes  it 
for  granted  he  is  about  to  relate  certain  of  the  facts 
from  which  the  pending  issue  proceeds,  and  these 
facts  only  ;  and  it  never  enters  into  his  head  that 
questions  will  be  put  to  him  about  events  and  matters 
which  form  no  part  of  his  story,  and  which  perhaps 
happened  years  ago,  and  long  before  the  present 
subject  of  inquiry  had  any  existence.  Such  questions 


ination.  The  records  of  Courts  of  Justice  from,  all  time  show  that  truth  can 
not  in  a  great  number  of  cases  tried  be  reasonably  expected.  Even  when  wit- 
nesses are  honest,  and  have  no  intention  to  deceive,  there  is  a  natural  ten- 
dency to  exaggerate  the  facts  favorable  to  the  cause  for  which  they  are  ap- 
pearing and  to  ignore  the  opposite  circumstances ;  and  the  only  means  known 
to  English  law  by  which  testimony  can  be  sifted  is  cross-examination.  By 
this  agent,  if  skillfully  used,  falsehood  ought  to  be  exposed,  and  exagger- 
ated statements  reduced  to  their  true  dimensions.  An  unskillful  use  of 
It,  on  the  contrary,  has  a  tendency  to  uphold  rather  than  destroy.  If  the 
principles  upon  which  cross-examination  ought  to  be  founded  are  not  under- 
stood and  acted  upon,  it  is  worse  than  useless,  and  it  becomes  an  instrument 
against  its  employer.  The  reckless  asking  of  a  number  of  questions  on  the 
chance  of  getting  at  something  is  too  often  a  plan  adopted  by  unskilful  advo- 
cates and  noise  is  mistaken  for  energy.  Mr.  Baron  Alderson  once  remarked 
to  a  counsel  of  this  type,  "  Mr.  — ,  you  seem  to  think  that  the  art  of  cross- 
examination  is  to  examine  crossly." 

In  order  to  attain  success  in  this  branch  of  advocacy,  it  is  necessary  for 
counsel  to  form  in  his  own  mind  an  opinion  upon  the  facts  of  the  case,  and 
the  character  and  probable  motives  of  a  witness,  before  asking  a  question. 
This  doubtless  requires  experience;  and  the  success  of  his  cross-examination 
must  depend  upon  the  accuracy  of  the  judgment  he  forms. 

Great  discernment  is  needful  to  distinguish  material  from  unimportant  dis- 
crepancies, and  never  to  dwell  long  upon  immaterial  matters ;  but  if  a  witness 
intends  to  commit  perjury,  it  is  rarely  useful  to  press  him  upon  the  salient 
points  of  the  case,  with  which  he  probably  has  made  himself  thoroughly  ac- 
quainted, but  to  seek  for  circumstances  for  which  he  would  not  be  likely  to 
prepare  himself.  And  it  ought  above  all  things  to  be  remembered  by  the 
advocate,  that  when  he  has  succeeded  in  making  a  point  he  should  leave  it 
alone  until  his  turn  comes  to  address  the  jury  upon  it.  If  a  dishonest  wit- 
ness has  inadvertently  made  an  admission  injurious  to  himself,  and,  by  the 
counsel's  dwelling  upon  it,  becomes  aware  of  the  effect,  he  will  endeavor  to 
shuffle  out  of  it,  and  perhaps  succeed  in  doing  so. 

The  object  of  cross-examination  is  not  to  produce  startling  effects,  but 
to  elicit  facts,  which  will  support  the  theory  intended  to  be  put  forward. 
Sir  William  Follett  asked  the  fewest  questions  of  any  counsel  I  ever  knew; 
and  I  have  heard  many  cross-examinations  from  others  listened  to  with  rap- 
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sorely  pressing  him,  and  increasing  in  power  as  they 
proceed,  he  answers  evasively,  sometimes  as  if  he 
did  not  understand  the  question,  or  as  if  the  question 
were  quite  different  from  what  it  is.  So  long  as  he 
is  able,  he  imitates  the  poor  maniac  Madge  "Wildfire 
by  laughing  in  his  sleeve,  and  saying  to  himself, 
"  catch  me  if  you  can  :  " 

"  Pursuing  the  path  which  Madge  had  chosen,  the 
thatched  roofs  of  houses  were  seen  embosomed  in  a 
tuft  of  trees  at  some  distance.  The  track  led  in  that 
direction,  and  Jeannie  therefore  resolved,  while 
Madge  continued  to  pursue  it,  that  she  would  ask 
her  no  questions  ;  having  had  the  penetration  to  ob- 
serve that  by  doing  so  she  ran  the  risk  of  irritating 
her  guide  or  awakening  suspicions. 

Madge,  therefore,  uninterrupted,  went  on  with  the 
wild,  disjointed  chat  which  her  rambling  imagination 
suggested — a  mood  in  which  she  was  much  more 
communicative,  respecting  her  own  history  and  that 
of  others,  than  where  there  was  any  attempt  made 
by  direct  queries  or  cross-examination  to  extract 
information  on  these  subjects. 

'  It's  a  queer  thing,'  she  said,  '  but  whiles  I  can 
speak  about  the  bit  bairn  and  the  rest  of  it,  just  as 
if  it  had  been  another  body's  and  not  my  ain  ;  and 
whiles  I  am  like  to  break  my  heart  about  it — Had 
you  ever  a  bairn,  Jeannie  ?  ' 

Jeannie  replied  in  the  negative. 

'  Ay  ;  but  your  sister  had,  though — and  I  ken 
what  came  o't,  too.' 

'  In  the  name  of  heavenly  mercy,'  said  Jeannie, 
forgetting  the  line  of  conduct  which  she  had  hitherto 
adopted,  •  tell  me  but  what  became  of  that  unfortu- 
nate babe,  and ' — 
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witness  Winter)  relating  to  a  superstitious  story, 
which  about,  as  the  witness  fancied,  a  bewitched 
hare  he  was  in  the  habit  of  telling  ;  a  story  having 
nothing  to  do  with  the  trial,  except  that  it  might 
affect  the  witness'  credit  by  suggesting  his  mental 
incapacity.  "  Do  you  remember  anything  about 
the  story  of  a  hare  ;  perhaps  you  may  think  it  odd 
you  should  be  asked  that  question  ?  "  In  this  man^ 
ner  was  the  subject  introduced  to  the  witness.^ 

In  a  case  of  high  treason,  a  witness  for  the  Crown 
would  not  expect  to  be  interrogated  (as  on  Hardy's 
trial  the  witness  Alexander  was)  about  different 
masters  he  had  lived  with,  a  quarrel  he  had  with 
one  of  them  ;  and  about  different  visits  (ordinary 
family  visits)  he  had  paid  to  his  aunts  ;  these  things 
having  nothing  to  do  with  the  trial,  except  for  the 
purpose  of  inferring  that  because  the  witness'  mem- 
ory was  weak  on  these  points,  it  was  not  likely  he 
could  remember,  as  according  to  his  evidence  he 
did,  a  speech  he  had  heard  at  a  political  meeting.^ 

"  Butler  was  placed  at  the  table  for  examination. 
"With  a  frankness  which  at  once  became  his  calling 
and  character,  Butler  avowed  his  involuntary  pres- 
ence at  the  murder  of  Porteous,  and  entered  into  a 
minute  detail  of  the  circumstances  which  attended 
that  unhappy  affair.  All  the  particulars  were  taken 
minutely  down  from  Butler's  dictation.  When  the 
narrative  was  concluded,  the  cross-examination  com- 
menced,— which  is  a  painful  task  even  for  the  most 
candid  witness  to  undergo,  since  a  story,  especially 
if  connected  with  agitating  and  alarming  incidents, 
can  scarce  be  so  clearly  and  distinctly  told  but  that 


1  Crossfield's  Trial  (taken  by  Gumey),  p.  120. 

2  Hardy's  Trial  (taken  by  Gm-ney),  Vol.  II,  p.  227,  240. 
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ance.^  This  is  consonant  with  a  point  of  artifice 
mentioned  by  Lord  Bacon  in  his  Essay  on  Cunning, 
which  is,  "  that  when  you  have  anything  to  obtain 
of  present  dispatch,  you  entertain  and  amuse  the 
party  with  whom  you  deal  with  some  other  dis- 
course, that  he  be  not  too  much  awake  to  make  ob- 
jections. I  knew,  he  says,  a  counsellor  and  secre- 
tary that  never  came  to  Queen  Elizabeth  with  bills 
to  sign  but  he  would  always  first  put  her  into  some 
discourse  of  state,  that  she  might  the  less  mind  the 
bills." 


1  (Quintilian  advises  the  accuser  to  rein  in  the  willing,  and  spur  the  unwill- 
ing witness :  "  Of  witnesses  who  are  summoned  to  give  evidence,  some  are  will- 
ing to  hurt  the  accused  party  and  some  unwilling.  .  .  Let  us  suppose  that 
the  accuser  knows  the  inclination.  ...  If  he  find  the  witness  disposed 
to  prejudice  the  accused,  he  ought  to  take  the  utmost  care  that  his  disposi- 
tion may  not  show  itself;  and  he  should  not  question  him  at  once  on  the 
point  for  decision,  but  proceed  to  it  circuitously,  so  that  what  the  examiner 
chiefly  wants  him  to  say  may  appear  to  be  wrung  from  him.  Nor  should  he 
press  him  with  too  many  interrogatories,  lest  the  witness  by  replying  freely 
to  everything  should  invalidate  his  own  credit,  but  he  should  draw  from  him 
only  so  much  as  it  may  seem  reasonable  to  elicit  from  one  witness.  But  in 
case  of  one  who  will  not  speak  the  truth  unless  against  his  will,  the  great 
happiness  in  an  examiner  is  to  extort  from  him  what  he  does  not  wish  to 
say  ;  and  this  cannot  be  done  otherwise  than  by  questions  that  seem  wide  of 
the  matter  in  hand  ;  for  to  those  he  will  give  such  answers  as  he  thinks  will 
not  hurt  his  party  ;  and  then  from  various  particulars  which  he  may  confess 
he  will  be  reduced  to  the  inability  of  denying  what  he  does  not  wish  to  ac- 
knowledge. For  as,  in  a  set  speech,  we  commonly  collect  detached  arguments 
which  taken  singly  seem  to  bear  but  lightly  on  the  accused,  but  by  the  com- 
bination of  which  we  succeed  in  proving  the  charge,  so  a  witness  of  this  kind 
must  be  questioned  on  many  points  regarding  antecedent  and  subsequent  cir- 
cumstances, and  concerning  places,  times,  persons,  and  other  subjects;  so 
that  he  may  be  brought  to  give  some  answer;  after  which  he  must  either 
acknowledge  what  we  wish,  or  contradict  what  he  himself  has  said.  If  we 
do  not  succeed  in  that  object,,  it  will  then  be  manifest  that  he  is  unwilling  to 
speak;  and  he  must  be  led  on  to  other  matters  that  he  may  be  caught  trip- 
ping if  possible  on  some  point,  though  it  maybe  unconnected  with  the  cause; 
he  may  be  detained  an  extraordinary  time  ;  that  by  saying  everything,  and 
more  than  the  case  requires,  in  favor  of  the  accused,  he  may  make  himself 
suspected  by  the  jwdge ;  and  he  will  thus  do  no  less  damage  to  the  accused 
than  if  he  had  stated  the  truth  against  him."  Reed  on  Conduct  of  Law 
Suits,  §  380,  note,  citing  Quintilian's  Institutes,  V.  7.  15-19.) 
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ever  got  off.  ....  He  gave  counsellor  P.  one 
and  twenty  shillings  to  defend  him  ;  who  so  fright- 
ened the  principal  evidence,  a  plain,  honest  farming- 
man,  that  he  flatly  contradicted  what  he  had  at  first 
said,  and  at  last  acknowledged  himself  to  be  all  the 
rogues  in  the  world,  and,  amongst  other  things,  a 
perjured  villain."  i 

The  temper  of  a  witness  is  often  tried,  and  his 
feelings  hurt,  by  his  cross-examination  on  his  past 
conduct.  He  may  have  been  charged  with  this  or 
that  oifense  ;  he  may  have  been  in  prison.  Ques- 
tions on  these  matters  are  often  properly  put,  with 
a  view  to  see  how  far  the  witness  is  now  entitled  to 
credit ;  yet  if  the  conduct  inquired  into  is  that  of 
some  years  ago,  and  thus  unlikely  to  injure  his 
credit  now,  it  may  be  great  and  needless  cruelty  to 
bring  again  to  light  such  bygone  stains  on  his  char- 
acter.'* 

Archbishop  Whately,  in  his  Annotations  on  Lord 


1  Borrow's  Romany  Eye,  Vol.  II,  p.  140,  ed.  1857.  [Trench,  in  his  Reali- 
ties of  Irish  Life,  in  describing  the  trial  for  the  murder  of  one  Hall,  thus  pic- 
tures the  cross-examination  of  a  witness,  who,  together  with  the  prisoner  on 
trial,  had  been  hired  to  commit  the  murder:  "After  the  witness  had  detailed 
how  he  had  himself  undertaken  to  be  the  murderer,  and  had  twice  stolen 
behind  Mr.  Hall  for  the  purpose  of  shooting  him  in  the  back,  and  had  only 
given  up  his  design  because  he  fancied  it  was  ^unlucky,'  the  prisoner's 
counsel  said,  '  then  it  was  not  your  conscience  which  smote  you  ? '  '  Not  a 
bit  ! '  replied  the  man.  '  And  you  stole  up  behind  the  poor  old  gentleman  to 
shoot  him  for  money  ? '  said  the  lawyer.  '  I  did'  '  I  suppose  you  would  do 
any  thing  for  money  ? '  'J  would,''  replied  the  man,  quite  uuappalled  and 
growmg  desperate.  The  lawyer  still  continued  to  excite  him :  '  You  would 
shoot  yoiu: /ai^er  for  money,  I  suppose?'  'I  would,'  exclaimed  the  man 
furiously.  '■  Or  your  mother  f  '  I  would.'  ^  Or  your  sister  f  ^  ''I  would.' 
'Or  your  brother?'  continued  the  counsel.  'Ay,  or  yourself  either  I'  cried 
the  infuriated  ruffian,  almost  leaping  from  his  chair,"  &c.] 

2  (It  should  be  a  maxim  enforced  by  the  bench  and  accepted  as  a  rule  by 
every  advocate,  that  to  assail  the  character  of  a  witness  revengefully,  reck- 
lessly, or  wantonly,  or  for  any  other  purpose,  or  with  any  other  hope  than 
that  of  discrediting  his  testimony,  is  not  only  a  crime  against  good  feeling 
and  good  taste,  but  is  an  abuse  of  privileges  which  are  granted  to  him  for 
quite  different  ends  and  purposes.    23  Sol.  J.  &  Rep.  523.) 


OF   A   WITNESS   TJNDEB   EXAMINATION.  253 

I  guessed  as  much  before.  I  only  wished  to  let 
you  know  what  the  world  may  say. 

The  world  may  tell  what  lies  it  pleases  ;  but  I 
was  not  present  at  the  rencontre  between  E.  and  T.  ; 
I  was  some  hundred  miles  off. 

There  now,  there  was  a  rencontre  between  them — 
the  very  thing  I  wanted  to  know. 

I  desire  you  will  found  nothing  on  an  expression 
hastily  used  to  vindicate  myself  from  a  false  asper- 
sion. I  only  meant  to  say,  if  there  was  an  affair 
such  as  you  talk  of,  I  knew  nothing  of  it."  ^ 

In  the  case  of  O'Coigly,  O'Connor,  and  others, 
tried  in  May,  1798,  for  high  treason,  one  of  the  wit- 
nesses for  the  Crown,  Hugh  Bell,  plainly  an  unwill- 
ing witness,  proved  that  the  direction  of  a  letter, 
dated  the  24th  February  in  the  same  year,  was  in 
his  own  handwriting  ;  by  the  Attorney  General  (Sir 
John  Scott)  failed  in  his  attempt  to  make  him  say  at 
whose  instance  he  wrote  the  address  ;  although, 
under  the  circumstances,  it  was  next  to  impossible 
the  witness  could,  in  so  short  a  time,  have  forgotten 
it.  The  object  of  the  Attorney  General  was  to  prove 
that  he  wrote  the  direction  at  the  instance  of  Mr, 
O'Connor,  one  of  the  prisoners. 

The  following  is  the  examination  on  this  point  : — 

"  Q.  Did  you  direct  any  letter,  at  the  instance  of 
Mr.  O'Connor,  upon  Saturday,  the  24th  ? 

A.  Not  that  I  recollect. 

Q.  Look  at  that  direction  ;  is  not  that  your  hand- 
writing ? 

A,  It  is, 

Q,  At  whose  instance  did  you  write  that  address 
upon  that  letter  ? 

»  St.  Ronan's  Well. 
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Eyre  to  Erskine,  when,  on  Hardy's  Trial,  he  was 
worrying  the  witness  Alexander,^ 

Except  in  the  case  of  a  dishonest  witness,  one  pre- 
pared to  trifle  with  his  oath,  a  witness  may  justly 
put  in  and  stand  on  a  right  to  receive  courteous,  or 
at  least  inoffensive,  treatment  at  the  hands  of  his  ex- 
aminer.2  In  his  character  of  witness  he  is  a  servant 
to  justice  ;  by  the  sacredness  of  an  oath  he  binds 
himself  to  speak  the  truth  ;  and  while  he  fulfils  the 
duty  so  imposed  on  him,  he  is  entitled  to  the  respect, 
which,  by  the  usage  of  society,  the  observance  of 
any  duty  commands  and  receives. 

It  is  not  right,  in  a  question  to  a  witness,  to  ad- 
dress him  by  or  to  apply  to  him  a  name  which,  in  a 
common  acceptation  of  it,  implies  dishonor  or  dis- 
grace.^ In  a  question  to  him  it  is  not  right,  and  as 
it  would  seem  not  lawful  to  call  him  a  spy,  a  char- 
acter commonly  of  bad  odor.  On  the  trial  of  Hardy, 
one  of  the  questions  put  by  Erskine  in  cross-exam- 
ining the  witness  Alexander  was, — "  Then,  in  plain 
English,  you  went  there  [a  meeting  of  the  London 


1  Hardy's  Trial  (taken  by  Gumey),  Vol.  11,  p.  239. 

^  (If  counsel  should  occasionally  be  led  away  by  their  zeal,  a  dispassionate 
judge  will  always  restrain  them.  It  is  well,  too,  for  the  sake  of  truth,  that 
there  is  a  dread  of  cross-examination.  It  should  not  be  understood  to  be  a 
trivial  thing.  It  should  be  regarded  as  a  trying  ordeal.  It  is  rare,  we  believe, 
that  people  conscious  of  innocence  and  truthfulness,  are  heard  to  complain 
on  this  score.  Go  down  to  the  bottom  of  every  case  of  complaint  and  you 
will  find  something  like  the  Bravo  business  there.  The  Reverend  Arthur 
Dimmesdale  shuddered  involuntarily  when  Roger  Chillingworth  bared  his 
bosom,  because  of  the  awful  secret  thus  exposed.  Hawthorne's  romance  is 
awfully  real.  But  none  except  the  sore  feel  the  probe.  It  is  the  easiest  thing 
in  the  world  for  a  witness  conscious  of  having  a  bias  in  the  matters  in  suit, 
and  of  having  been  roughly  handled  by  adroit  counsel  and  rudely  exposed  as 
to  feeling  or  character,  to  raise  a  cry  about  the  license  of  counsel  and  the  un- 
protected situation  of  witnesses.  "The  Abuse  of  Cross-Examination"  by 
Irving  Browne,  14  Alb.  L.  J.  241,  242.) 

*  [The  somewhat  celebrated  case  of  Thellwall  v.  Yelverton  was  an  action 
in  form  for  necessaries  supplied  to  the  alleged  wife  of  the  defendant;  but 
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do  it -with  a  great  deal  of  pleasure,  and  it  would  make 
no  impression,  probably,  upon  me — in  this  ease  it 
has  not."  ^ 

The  treatment  which  an  unwilling,  dishonest  wit- 
ness would  receive  at  the  hands  of  Curran,  is  thus 
described  by  Phillips  : — "  At  cross-examination,  the 
most  difficult  and  by  far  the  most  hazardous  part  of 
a  barrister's  profession,  he  [Curran]  was  quite  inimi- 
table. There  was  no  plan  which  he  did  not  detect, 
no  web  which  he  did  not  disentangle  :  and  the 
unfortunate  wretch,  who  commenced  with  all  the 
confidence  of  preconcerted  perjury,  never  failed  to 
retreat  before  him,  in  all  the  confusion  of  exposure. 
Indeed,  it  was  almost  impossible  for  the  guilty  to 
offer  a  successful  resistance.  He  argued,  he  cajoled, 
he  ridiculed,  he  mimicked,  he  played  off  the  various 
artillery  of  his  talent  upon  the  witness  ;  he  would 
affect  earnestness  upon  trifles,  and  levity  upon  sub- 
jects of  the  most  serious  import,  until  at  length  he 
succeeded  in  creating  a  security  that  was  fatal,  or  a 
sullenness  that  produced  all  the  consequences  of  pre- 
varication. No  matter  how  unfair  the  topic,  he  never 
failed  to  avail  himself  of  it ;  acting  upon  the  princi- 
ple that,  in  law  as  well  as  in  war,  every  stratagem 
was  admissible.  If  he  was  hard  pressed,  there  was 
no  peculiarity  of  person,  no  singularity  of  name,  no 
eccentricity  of  profession,. at  which  he  would  not 
grasp,  trying  to  confound  the  self-possession  of  the 
witness  by  the,  no  matter  how  excited,  ridicule  of 
the  audience."^ 

In  the  case  of  an  unwilling,  dishonest  witness,  it  is 
plain  it  is  in  his  power  to  keep  the  truth  to  himself ; 

1  Trial  of  O'Coigly  and  others  (taken  by  Gumey),  pp.  87,  183,  184,  197, 
500. 

2  Phillips'  Curran  and  his  Cotemporaries,  p.  80,  4th  ed. 


246  OF   A   WITNESS   UNDER   EXAMINATION. 

witness,  as  well  as  to  those  who  sent  him,  if  you 
were  to  ask  what  his  instructions  were. 

Mr.  James.     Well,  what  were  your  instructions  ? 

Did  you  go  as  a  spy  ? 

The  Chief  Justice  {Lord  Campbell).  You  had  better 
get  the  facts  from  him,  and  you  can  draw  any  infer- 
ence you  please. 

Mr.  James.  It  is  a  plain  English  question,  and  I 
submit  that  I  may  ask  it. 

The  Attorney  General  objected  to  it, 

Mr.  James.  The  same  question  has  been  put  be- 
fore, as  your  lordships  know,  in  state  trials.  I 
contend  I  am  entitled  to  put  the  question,  did  you 
go  there  as  a  spy  ? 

The  Chief  Baron.  If  an  objection  be  taken,  the 
point  had  better  be  discussed  in  regular  form. 

The  Attorney  General.  I  submit  that  my  learned 
friend  has  no  right  to  put  a  question  the  affirmative 
answer  to  which  would  bestow  an  opprobrious  name 
upon  the  witness,  and  upon  those  who  instructed 
him.  My  learned  friend  has  a  right  to  inquire 
minutely  into  all  that  the  witness  has  done  or  said — 

Tlie  Lord  Chief  Justice.  And  into  all  the  directions 
he  received. 

The  Attorney  General.  1  was  going  to  add,  and 
into  all  and  every  direction  that  he  received.  But  I 
conceive  that  he  has  no  right  whatever  to  put  a 
question  that  embodies  his  own  description  of  some- 
thing that  may  or  may  not  have  taken  place 

I  submit  the  question  is  altogether  irregular,  and 
contrary  to  the  law  and  practice  of  the  courts. 

Mr.  James.  I  contend  that  I  am  entitled  to  put 
this  question.     On  Hardy's  trial  the  question  was 
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CHAPTEE  XII. 

OF    ADVOCACY. 

A  PERSON  can  seldom  be  advised  to  plead  his  ov^n 
cause,  when  the  aid  of  a  professional  advocate  can 
be  obtained.  If  he  be  not  himself  a  lavpyer,  he  w^ill 
be  sare  to  meet  with  some,  and  very  probably  many, 
difficulties.  He  will  find  himself  unacquainted  with 
the  knowledge,  which,  for  his  advantage,  he  ought 
to  have  of  the  law  of  evidence,  and  of  the  rules  by 
which  the  examination  of  witnesses  is  governed,  rules 
laid  down  for  promoting  the  discovery  and  proof  of 
truth.  From  inexperience  he  may  not  be  able  to 
arrange  his  evidence  in  the  manner  to  be  the  most 
serviceable  to  him  ;  and  he  may  not  see  where  his 
evidence  is  strong,  and  where  weak ;  and  conse- 
quently he  may  fail  to  push  his  advantage  where  the 
testimony  for  him  is  the  most  favorable,  and  to  make 
the  most  of  it  where  it  is  defective.  In  the  conflict 
of  the  trial  he  may  miss  seeing  advantages  he  has 
gained,  and  lose  sight  of  the  ground  where  the 
strength  of  his  own  side  mainly  lies.  Advantages 
obtained  he  may  lose  by  subsequent  questions  he  puts 
to  witnesses,  whose  answers  may  weaken  or,  per- 
haps, wholly  efface  the  superiority  he  had  won. 

Calmness  and  temper  are  required  in  any  one  who 
would  successfully  examine  witnesses.  These  qual- 
ities it  may  be  difficult  for  one  pleading  his  own  cause 
to  maintain,  even  in  examining  his  own  witnesses  ; 

and  they  will  be  put  to  a  much  severer  test  when  he 

17 


248  OF   A   WITNESS    UNDEK   EXAMINATION. 

question,  •  Then  you  went  as  a  spy  ?  '  is  not  regular, 
and  that  it  cannot  be  properly  put."  ^ 

From  an  unwilling,  dishonest  witness,  one  that  is 
prepared  to  trifle  with  his  oath,  it  is,  as  it  may  be 
expected,  often  difficult,  very  difficult  to  get  the 
answer  desired,  and  which  it  is  in  his  power  to  give. 
He  is  aware  of  the  object  of  the  examination,  he 
knows  the  exact  answer  that  is  fished  for,  and  he 
exerts  all  his  skill  and  cunning  not  to  come  within 
the  net  spread  out  for  him.  He  is  obliged  to  come 
very  near,  all  but  in  it.  But  so  long  as  he  can  he  keeps 
pertinaciously  clear  of  it.^     To  a  series  of  questions 

1  The  London  Times,  April  14,  1858. 

^("  Some  time  ago  the  writer,  while  waiting  in  court,  watched  the  trial  of  a 
case  where  the  plaintiff  sought  to  recover  damages  for  a  breach  of  warranty. 
The  defendant  had  sold  him  a  horse  with  an  express  warranty  that  he  was 
sound  and  kind  and  free  from  all  '  outs.'  The  next  day  the  plaintiff  noticed 
that  a  shoe  was  loose,  and  he  undertook  to  drive  him  into  a  blacksmith's 
shop  to  have  him  shod,  when  the  horse  exhibited  such  violent  reluctance 
that  he  was  obliged  to  abandon  the  attempt.  Repeated  efforts  made  it  evi- 
dent that  he  never  would  be  shod  willingly,  and  therefore  he  was  obliged  to 
sell  him.  The  defendant  called  two  witnesses.  The  first,  an  honest,  clean- 
looking  man,  testified  that  he  was  a  blacksmith  ;  that  he  knew  the  horse 
in  question  perfectly  well,  and  he  had  shod  him  about  the  time  referred  to 
in  plaintiff's  testimony.  'Did  you  have  any  difficulty  in  shoeing  him?' 
asked  the  defendant's  cotmsel.  '  Not  the  least.  He  stoocj  perfectly  quiet. 
Never  had  a  horse  stand  quieter.'  The  other,  =•  venerable-looking  man, 
with  a  clear,  blue  eye,  testified  that  he  had  owned  the  horse  and  that  he 
was  perfectly  kind.  'Did  you  ever  have  any  trouble  about  getting  him 
into  a  blacksmith's  shop  ?'  'Well,  sir,  I  don't  remember  that  I  ever 
had  occasion  to  carry  him  to  a  blacksmith's  shop  while  I  owned  him.' 
The  plaintiff's  counsel  evidently  thought  that  cross-examination  would 
only  develop  this  unpleasant  testimony  more  strongly,  so  he  let  the  wit- 
nesses go.  The  jury  found  for  the  defendant.  The  next  morning,  as 
the  writer  was  sitting  in  court  waiting  for  a  verdict,  a  man  behind  him, 
whom  he  recognized  as  the  blacksmith,  leaned  forward  and  said,  'You 
heard  that  horse  case  tried  yesterday,  didn't  you  ?  Well,  that  fellow  who 
tried  the  case  for  the  plaintiff,  didn't  know  how  to  cross-examine  worth  a  cent. 
I  told  him  that  the  horse  stood  perfectly  quiet  while  I  shod  him;  and  so  he 
did.  I  didn't  tell  him  that  I  had  to  hold  him  by  the  nose  with  a  pair  of  pin- 
cers to  make  him  stand.  The  old  man  said  he  never  took  him  to  a  black- 
smith's shop  while  he  had  him.  No  more  he  did.  He  had  to  take  him  out 
into  an  open  lot  and  cast  him  before  he  could  shoe  him.'  "  10  American 
Law  Keview,  153.) 
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There  was  the  mischief  ;  neither  side  retained 
counsel.     Mark  the  result, — Each  side  was  fined  : — 

"  Apres  qu'on  eut  bien  contests, 
Kepliqu^,  cri6,  tomp6t^, 

Le  juge,  instruit  de  leur  malice. 
Leur  dit:  Je  vous  connois  de  long-temps,  mes  amis;      * 

Et  tous  deux  vous  pairez  1' amende: 
Car  toi,  loup,  tu  te  plains,  quoiqu'on  ne  t'ait  rien  pris; 
Et  toi,  renard,  as  pris  ce  que  Ton  to  demande."  ^ 

This  case  has  occurred  : — A  man  on  his  trial  for 
murder  pleaded  his  own  cause.  A  principal  witness 
against  him  was  a  young  woman,  who,  at  the  time 
of  the  crime  imputed  to  him,  lived  with  him  as  his 
housekeeper.  Her  he  had  seduced  and  promised  to 
marry  ;  a  promise  he  did  not  fulfill.  During  her  ex- 
amination her  sight  of  the  prisoner  caused  her  great 
distress  ;  she  rarely  looked  at  him,  but  when  she 
did  so  for  a  moment  her  tears  began  to  flow,  and  her 
voice  was  choked  by  emotion  so  as  to  be  almost  in- 
audible. At  the  commencement  of  the  prisoner's 
cross-examination  of  her,  she,  after  a  momentary 
embarrassment,  eyed  him  firmly.  Her  examination 
in  two  days  lasted  many  hours,  during  which  she 
twice  retired  to  suckle  her  child,  of  which  the  pris- 
oner was  the  father.  Some  questions  which  he 
asked  her,  relating  to  the  connection  which  had  sub- 
sisted between  them,  greatly  agitated  her,  and  pro- 
voked this  reproachful  reply, — "You  had  promised 
me  marriage;"  and  (weeping  bitterly)  "you  must 
do  this  to  wound  my  feelings."  And  later  in  the 
examination  he  met  with  this  withering  rebuke 
from  her, — "  I  told  you,  when  you  broke  your 
promise,  that  before  you  died  you  would  repent  of 


'  Fables  de  La  Fontaine,  ii,  3.    According  to  Phsedms,  the  fox  overdid  his 
defense:  "  Te  credo  surripuisse,  quod pulchre  negas," — Ph.  Fab.  i,  9. 
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Madge  stopped,  looked  at  her  gravely  and  fixedly, 
and  then  broke  into  a  great  fit  of  laughing — '  Aha, 
lass,~catchmeif  you  can,— I  think  it's  easy  to  gar  you 
trow  ony  thing.  How  suld  I  ken  ony  thing  o'  your 
sister's  wean  ?  ' "  i 

An  unwilling  witness  will  sometimes  make  up  his 
mind  that,  if  possible,  he  will  not  give  the  answer 
desired,  unless  a  question  pointed  direct  to  the  an- 
swer is  put  to  him.  "When  Bertram  Risingham  comes 
to  Oswald  Wycliffe  from  the  battle  of  Marston  Moor, 
and  is  giving  him  some  account  of  the  fight,  he  very 
well  knows  that  what  "Wycliffe  chiefly  wishes  to 
know  is  that  Philip  of  Mortham  fell  in  it.  But  Ber- 
tram will  have  the  question  put  to  him  "  in  simple 
terms  and  plain  ;  "  and  until  it  is  so  put — "  Philip 
of  Mortham,  lives  he  yet  ?  " — Bertram  keeps  "Wy- 
cliffe in  suspense  : 

"In  vain 
He  strove,  by  many  a  winding  train. 
To  lure  his  sullen  guest  to  show, 
Unasked,  the  news  he  longed  to  know."  ^ 

To  overcome  an  unwilling,  dishonest  witness  may 
require  that  the  interrogator  have  more  than  ordi- 
nary sagacity,  have  great  experience  in  the  examina- 
tion of  witnesses,  and  be  possessed,  besides,  of  ever 
enduring  patience,  and  a  temper  proof  against  dis- 
composure. The  obstinacy  of  such  a  witness  may 
sometimes  be  surmounted  by  putting  him  off  his 
guard,  through  the  introduction  of  some  subject 
which  will  amuse  his  mind,  and  for  the  moment 
withdraw  his  attention  from  the  point  of  his  exam- 
ination, and  make  him  forget  his  purpose  of  resist- 


1  Heart  of  Mid-Lothian.  *  Bokeby,  canto  i,  st.  10,  12.  14. 
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"  Met  with  Sir  James  Bunce.  '  This  is  the  time  for 
you,'  says  he,  '  that  were  for  Oliver  heretofore  ; 
you  are  full  of  employment,  and  we,  poor  cavaliers, 
sit  still  and  can  get  nothing  ; '  which  was  a  pretty 
reproach,  I  thought  ;  but  answered  nothing  to  it, 
for  fear  of  making  it  worse." 

A  disadvantage  attending  a  person  pleading  his 
own  cause,  whether  on  a  civil  or  criminal  trial,  is 
that  he  cannot  speak  favorably  of  himself  with  the 
same  grace  with  which  an  advocate,  who  may  be 
taken  as  his  friend  can  do.  "  How  many  things  are 
there  which  a  man  cannot  with  any  face  or  come- 
liness say  or  do  himself.  A  man  can  scarce  allege 
his  own  merits  with  modesty,  much  less  extol  them  : 
a  man  cannot  sometimes  brook  to  supplicate  or  beg, 
and  a  number  of  the  like  :  but  all  these  things  are 
graceful  in  a  friend's  mouth  which  are  blushing  in  a 
man's  own."  ^  Advice  like  this  Solomon  thought 
worthy  to  be  recorded,  as  among  his  Proverbs  we 
read, — "Let  another  man  praise  thee,  and  not  thine 
own  mouth  ;  a  stranger,  and  not  thine  own  lips." 

A  party  to  a  law-suit  may  know  more  of  the  sub- 
ject of  it,  and  of  the  science,  art,  or  other  branch  of 
knowledge  bearing  upon  it,  than  any  one  in  the  pro- 
fession of  the  law,  and  yet  he  may  not  be  able  to 
support  his  own  cause  with  the  clearness,  skill, 
power,  and  efficiency  with  which  the  professional 
advocate  will  sustain  it.  Let  the  advocate  already 
possess  or  be  supplied  for  the  occasion,  whether  by 
the  client  himself  or  from  any  other  source,  with 
the  knowledge  necessary  to  the  end  in  view,  and  the 
advocate  will  for  this  purpose  make  more  of  it,  turn 
it  to  a  better  account,  than  the  client  himself  could 


1  Bacon's  Essay  on  Friendship. 
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Such  a  witness  may  also  be  surprised  into  an  an- 
tiwer.  In  the  same  Essay  on  Cunning,  Lord  Bacon 
says  :  "  A  sudden,  bold,  and  unexpected  question 
doth  many  times  surprise  a  man ,  and  lay  him  open.^ 
Like  to  him  that  having  changed  his  name,  and 
walking  in  Paul's,  another  suddenly  came  behind 
him,  and  called  him  his  true  name,  whereat  straight- 
ways  he  looked  back." 

In  the  following  conversation  the  thing  wanted  to 
be  known  was  disclosed  by  an  expression  hastily 
used  : 

"  What  do  you  think  of  this  affair  between  Lord 
E.  and  his  brother  ? 

What  affair  ? 

Why,  you  know  the  news,  surely.  F.  T.  turns 
out  as  brave  a  fellow  as  any  of  us  ;  for  instead  of 
having  run  away,  he  was  at  the  moment  engaged  in 
an  attempt  to  murder  his  brother,  or  cousin,  or  some 
such  near  relation. 

I  believe  you  are  misinformed. 

I  am  told  one  J.  acted  as  a  second  to  them  both 
on  the  occasion. 

Sir  !  you  are  misinformed  ;  Captain  J.  knew  noth- 
ing of  any  such  matter  as  you  refer  to.  I  am  Cap- 
tain J. 


^  (A  witness  was  lately  called  on  a  trial  at  the  Old  Bailey  to  prove  an  alibi. 
He  solemnly  swore  that  the  prisoner  on  the  night  and  at  the  hour  in  ques- 
tion (11.25  p.  m.)  was  at  home  and  in  bed  at  a,  distant  part;  of  the  parish. 
Nothing  could  shake  his  testimony,  for  he  said  he  had  looked  at  the 
clock  just  as  the  prisoner  went  upstairs  and  he  had  set  the  clock  right  with 
the  church  clock  himself  the  same  day,  and  it  was  cert;ainly  11.25  p.  m.,  etc. 
"Pray  what  do  you  make  the  time  now?"  blandly  asked  the  counsel  who 
cross-examined,  pointing  to  a  great  white  dial  over  the  dock.  No  answer  was 
given.  "  Don't  be  confused — take  your  time.  I  ask  you  again  what  is  the 
time  by  that  clock  now?"  The  question  was  repeated  several,  times,  and 
the  witness  was  eventually  bound  to  confess,  that  he  could  not  tell  the  time, 
by  a  clock  at  all.  Singularly  enough,  the  clock  in  the  court  was  standing  at 
11.25,  when  he  ma,de  this  avowal.  "  Curiosities  of  Evidence,"  15  Cent.  L.  J. 
379. 
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his  powers  of  reasoning  and  eloquence  upon  a  sub- 
ject which  he  had  studied  on  the  moment,  is  not 
more  strange  than  what  we  often  observe  in  lawyers 
who,  as  Quicquid  agunt  homines  is  the  matter  of  law- 
suits, are  sometimes  obliged  to  pick  up  a  temporary- 
knowledge  of  an  art  or  science  of  which  they  under- 
stood nothing  till  their  brief  was  delivered,  and 
appear  to  be  much  masters  of  it."  ^ 

Gray  says  very  truly  in  a  letter  to  his  friend 
West,  who  could  not  force  his  inclination  to  like  the 
study  of  the  law,  and  to  dissuade  him  from  being  dis- 
gusted with  its  dry  and  unentertaining  elements, — 
"  It  is  strange  if,  among  all  that  huge  mass  of  words, 
there  be  not  somewhat  intermixed  for  thought.^ 
Laws  have  been  the  result  of  long  deliberation,  and 
that  not  of  dull  men,  but  the  contrary  ;  and  have  so 
close  a  connection  with  history,  nay,  with  philoso- 
phy itself,  that  they  must  partake  a  little  of  what 
they  are  related  to  so  nearly."  * 

It  may  not  be  too  bold  to  assert  that  "  the  sparks 
of  all  sciences  in  the  world  are  covered  in  the  ashes 
of  the  law."  * 


1  Life  of  Johnson,  by  Boswell,  Vol.  II,  p.  115,  ed.  1*35. 

^  ( "  Of  course  the  law  is  not  the  place  for  the  artist  or  the  poet.  The  law  is 
the  calling  of  thinkers.  But  to  those  who  believe  with  me  that  not  the  least 
godlike  of  man's  activities  is  the  large  survey  of  causes,  that  to  know  is  not 
less  than  to  feel,  I  say— and  I  say  no  longer  with  any  doubt — that  man  may 
live  greatly  in  the  law  as  well  as  elsewhere;  that  there  as  well  as  elsewhere 
his  thought  may  find  its  unity  in  an  infinite  perspective;  that  there  as  well 
as  elsewhere  he  may  wreak  himself  upon  life,  may  drink  the  bitter  cup  of 

heroism,  may  wear  his  heart  out  after  the  unattainable If  your  subject  is 

law,  the  roads  are  plain  to  anthropology,  the  science  of  man,  to  political 
economy,  the  theory  of  legislation,  ethics,  and  thus  by  several  paths  to  your 
final  view  of  life.  It  would  be  equally  true  of  any  subject.  The  only  differ- 
ence is  in  the  ease  of  seeing  the  way.  To  be  master  of  any  branch  of  knowl- 
edge you  must  master  those  which  lie  next  to  it,  and  thus  to  know  anything 
you  must  know  all.  Address  of  Oliver  Wendell  Holmes,  Jr.,  20  Am.  Law. 
Rev.  741.) 

3  Gray's  Works,  Vol.  I,  p.  254,  ed.  1807.  *  Finch.  Book  I,  ch.  iii. 
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A.  That  I  cannot  tell. 

Q.  Mr.  Bell,  you  are  a  merchant  in  Charterhouse - 
square — you  have  directed  a  letter,  which  bears  date 
the  24th  of  February,  to  Mr.  William  Williams — do 
you  mean  to  say  you  cannot  tell  at  whose  instance 
you  directed  it  ? 

A,  I  do,  for  I  have  no  recollection  of  directing  it 
at  all  ;  nor  should  I  know  that  I  ever  had  directed 
it,  but  that  I  know  my  own  handwriting. 

Q.  You  mean  to  swear,  that  if  it  was  not  for  its 
being  your  own  handwriting,  you  should  have  no 
recollection  that  you  ever  directed  it  ? 

A.    Positively. 

Q.  You  do  swear  it  is  your  handwriting,  and  that 
you  did  direct  it  ? 

A.   Yes,  from  its  being  my  handwriting. 

Q.    Have  you  any  correspondent  of  that  name  ? 

A.   None. 

Q.  Why,  Mr.  Bell,  have  you  never  said  at  whose 
instance  you  directed  it  ? 

A.   I  never  have. 

Q.   You,  however,  did  direct  that  letter  ? 

A.    I  directed  it, 

Q.  Pray,  Mr.  Bell,  do  you  know  a  person  of  the 
name  of  William  Williams  ? 

A.    I  do  not. 

Q.  Do  you  mean  to  say,  then,  that  you  addressed 
that  letter,  '  Mr.  William  Williams,  Fountain  Inn, 
Canterbury,'  so  lately  as  February,  1798,  but  that 
you  have  not  the  least  recollection  how  you  came  to 
address  that  letter  ? 

A.  I  direct  a  great  many  letters  every  day  of  my 
life  :  and  if  this  letter,  or  any  other,  was  brought  to 
me  by  a  servant,  or  any  body  else,  to  direct,  I  should 
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knowledge  of  every  science  and  art  is,  not  only  use- 
ful, but  even  necessary,  to  a  lawyer.^ 

It  is  a  common  saying, — "  One  tale  is  good  till 
another  be  told."  And  hence  the  common  and  use- 
ful advice, — audi  alteram  partem;  hear  the  other 
side.  The  story  of  the  highway  robbery  by  Prince 
Henry  and  his  "  wonted  followers  "  had  two  sides  ; 
and  Falstaffs  version  of  it  dissolved  before  that  of 
frince  Henry  :  "  Mark  now,"  said  the  Prince  to 
Falstaff,  "  how  plain  a  tale  shall  put  you  down."  2 
The  relation  of  the  other  side  of  a  tale  completely 
cleared  Sir  Thomas  More  from  the  imputation  of 
having,  when  Lord  Chancellor,  received  a  gift  as  a 
bribe.  One  Parnell  made  a  complaint  that  a  decree 
had  been  improperly  obtained  by  his  adversary 
Vaughan,  whose  wife,  he  said,  had  bribed  the  Chan- 
cellor by  a  gilt  cup.  Hear  the  other  part  of  the 
tale,  said  More.  He  then  acknowledged  that  he  re- 
ceived the  cup  as  a  new  year's  gift ;  and  that  having 
drunk  to  the  lady  of  wine,  with  which  his  butler  had 
filled  the  cup,  she  having  pledged  him,  he  restored 
the  cup  to  her,  and  would  listen  to  no  refusal  from 
her  to  take  it  back  again.' 


^  If  it  be  asked,  of  what  arts  and  sciences  a  knowledge  is  necessary  for  a  full 
knowledge  and  understanding  of  our  laws,  I  answer,  that  since  not  only  laws, 
but  also  all  arts  and  sciences,  are  subjects  of  jurisprudence,  I  not  only  do  not 
exclude  any  art  or  science,  but  I  consider  a  knowledge  of  every  one  of  them  not 
only  useful,  but  even  essential  to  a  lawyer. — Pr^ace  to  Go.  Rep.  Part.  iii. 
[Chief  Justice  Parsons  used  to  say  that  many  persons  wondered  at  his  study- 
ing all  sorts  of  things,  and  supposed  this  diversity  of  pursuits  must  interfere 
with  his  profession:  the  contrary,  however,  was  true,  for  there  was  hardly 
anything  which  he  had  learned,  particularly  if  it  were  of  a  scientific  character, 
which  he  did  not  find  at  some  time,  or  in  some  way,  useful  to  him  as  a  law- 
yer or  as  a  judge. — Memoirs  of  Chief  Justice  Parsons,  p.  153.] 

'Henry  IV,  part  i.  A.  ii,  sc.  2,  4. 

°  Life  of  Sir  Thomas  More,  in  Yol.  I,  of  Mackintosh's  Miscellaneous 
Works,  p.  466,  ed.  1846. 
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no  question,  no  skill,  no  artifice,  may  be  able  to  ex- 
tract it  from  him.  Wliat  reply  can  be  given  to — "  I 
don't  recollect,"  "non  mi  ricordo  ?"  And  if,  instead 
of  being  humored  and  coaxed,  he  meets  with  censure 
in  severe  language  and  manner,  he  is  very  likely  to 
harden  his  forehead,  and  bid  defiance  to  his  oppo- 
nent, presenting  against  his  attack  the  simple  defense 
of,  "  I  have  no  recollection  of  the  matter  :  "  He  will 
say  with  lago, 

"  Demand  me  nothing:  what  you  know  you  know; 
From  this  time  forth  I  never  will  speak  word."  i 


1  Othello,  A.  V,  sc.  2. 
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Gay  dedicates  one  of  his  fables  expressly  "  To  a 
Lawyer  ;  "  and  opens  it  with  a  pleasantry  on  a  law- 
yer's flexibility  in  the  construction  of  language  : 

"I  know  you  lawyers  can  with  ease; 
Twist  words  and  meanings  as  you  please 
That  language  by  your  skill  made  pliant, 
Will  bend  to  favor  every  client; 
That  'tis  the  fee  directs  the  sense, 
To  make  out  either  side's  pretence. 
When  you  peruse  the  clearest  case, 
You  see  it  with  a  double  face; 
For  scepticism's  your  profession; 
You  hold  there's  doubt  in  all  expression. 
Hence  is  the  bar  with  fees  supply' d; 
Hence  eloquence  takes  either  side." 

An  advocate  must  have  learnt  his  duty  very  imper- 
fectly, or  have  reflected  upon  it  very  little,  who, 
employed  for  the  prosecution  to  lay  the  facts  of  the 
case  before  the  Jury,  will  venture  to  insert  amongst 
them  any  fact  of  his  own  invention.  Nevertheless, 
there  is  an  instance  recorded  of  this  having  been 
actually  done  ;  and  the  best  excuse,  if  any  can  be 
made,  for  such  a  misdeed,  is,  that  the  advocate  was, 
as  he  himself  says,  "  rather  young  at  the  bar,"  and 
had  no  doubt  of  the  prisoner's  acquittal.  The  pris- 
oner was,  however,  found  guilty.  The  facts  invented 
were  sworn  to  by  the  prosecutrix  ;  what  those  facts 
were  are  not  recorded,  and  whether  or  how  far  they 
had  any  influence  on  the  jury  in  finding  their  verdict 
we  are  not  told  ;  and  beyond  the  jury  this  was  prob- 
ably never  known.  The  case  afibrds  a  strong  warn- 
ing against  such  temerity  on  any  other  occasion. 
The  following  is  the  substance  of  the  circumstances, 
as  detailed  by  the  injudicious  advocate  himself  : — • 
"  Mr.  K,  had  been  accused  of  a  capital  crime  by  a 
Miss  B.,  who  stated  that  she  had  gone  away  with 
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comes  to  cross-examine  the  witnesses  of  his  adver- 
sary. The  latter  are  naturally  in  some  degree  in 
antagonism  with  him,  a  circumstance  in  itself  very 
unfavorable  to  composure  of  mind,  both  on  the  side 
of  the  examiner  and  of  the  witnesses.  And  if  among 
these  witnesses  there  be  any  one  between  whom  and 
himself  there  exists  some  unfriendly  feeling,  a  mutual 
dislike,  quite  unconnected  although  it  be  from  the 
subject  of  the  trial,  this  unhappy  accident  can  hardly 
fail  to  cause  him  some,  and  probably  great,  incon- 
venience and  trouble.  The  strife  of  cross-examina- 
tion is  rough,  and  its  rubs  and  hits  are  dangerous  to 
the  retention  of  patience  and  temper. 

Supposing  on  a  criminal  trial  the  prisoner's  char- 
acter, independently  of  the  present  charge  against 
him,  is  bad  ;  and  supposing  in  the  course  of  the 
evidence  this  unpropitious  fact  comes  out  ;  then  if 
the  accused  pleads  his  own  cause,  there  in  the  dock 
he  stands,  full  in  view  of  the  jury,  in  close  converse, 
it  may  be  said,  with  them,  he  speaking  to  them, 
they  listening  to  him  ;  no  screen  between  them  to 
intercept  the  admission  of  dislike,  disgust,  which  his 
countenance,  his  manner,  his  past  bad  character, 
may  tend  to  inspire  ;  in  such  a  case  it  is  plain  his 
pleading  for  himself  incumbers  him  with  difficulties, 
which  would  partially,  at  least,  be  avoided  if  an  ad- 
vocate stood  up  in  his  defense.  The  advocate  then 
would  be  the  prominent  person ;  it  is  his  counte- 
nance, his  manner  the  jury  would  look  at ;  and  the 
presence  of  the  prisoner  would  be  shaded  by  him. 

"  Tin  loup  disoit  que  I'on  I'avoit  voM: 
Tin  renard,  son  voisin,  d'assez  mauvaise  vie, 
Pour  ce  prgtendu  vol  par  lui  fut  appel^. 

Devant  le  singe  il  fut  plaid^. 
3Sron  point  par  avocats,  mais  per  chaque  partie." 
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was  thunderstruck,  and  without  delay  wrote  to  the 
chief  secretary  in  Dublin,  begging  him  instantly  to 
represent  to  the  Lord  Lieutenant  the  real  facts  ;  ex- 
ecution was  in  consequence  respited.  I  waited  on 
the  Lord  Lieutenant,  stated  precisely  the  particulars 
I  have  here  given,  and  my  satisfaction  (even  from 
my  own  brief)  that  the  girl  was  perjured,"  The  end 
of  it  was,  that  the  Lord  Chancellor  Clare  recom- 
mended the  sentence  to  be  changed  to  transporta- 
tion for  life,  and  K.  was  accordingly  so  transported,"  ^ 
There  is  a  story  which,  if  true,  would  redound 
still  more  to  the  discredit  of  an  individual  barrister. 
It  is  thus  related  :  "  A  fellow  was  tried  for  highway 
robbery,  and  the  prosecutor  swore  positively  to  him, 
saying  he  had  seen  his  face  distinctly,  for  it  was  a 
bright  moonlight  night.  The  counsel  for  the  prisoner 
cross-questioned  the  man  so  as  to  make  him  repeat 
that  assertion  and  insist  upon  it.  He  then  aflSrmed 
that  this  was  a  most  important  circumstance,  and  a 
most  fortunate  one  for  the  prisoner  at  the  bar,  be- 
cause the  night  on  which  the  alleged  robbery  was 
said  to  have  been  committed  was  one  in  which  there 
had  been  no  moon  ;  it  was  during  the  dark  quarter  ! 
In  proof  of  this  he  handed  an  almanac  to  the  bench, 
and  the  prisoner  was  acquitted  accordingly.  The 
prosecutor,  however,  had  stated  every  thing  truly  ; 
and  it  was  known  afterward  that  the  almanac  with 
which  the  counsel  came  provided  had  been  prepared 
and  printed  for  the  occasion."  ^ 


1  Personal  sketches,  by  Sir  Jonah  Barrington,  Tol.  I,  p.  363,  ed.  1827. 

2  The  Doctor,  Vol.  Ill,  p.  146,  ed.  1833.  [In  Lamon's  "  Life  of  Abraham 
Lincoln,"  p.  327,  an  account  is  given  of  Mr.  Lincoln's  defence  of  a  man 
named  Armstrong,  imder  indictment  for  murder.  The  evidence  against  the 
prisoner  was  very  strong.  But,  says  the  biographer,  "the  witness  whose 
testimony  bore  hardest  upon  Armstrong,  swore  that  the  crime  was  committed 


260  OF   ADVOCACY. 

not  keeping  your  word.  I  told  you  that  you  would 
never  prosper  after  breaking  such  a  promise."  The 
prisoner  was — Rush,^  If  ever  there  was  a  case  in 
which  it  was  important  the  prisoner's  presence 
should  be  shaded,  it  was  this  of  Rush. 

Irrelevant  matters,  having  no  bearing  whatever  on 
the  real  issue  of  the  case,  are  almost  sure  to  be 
brought  into  the  examination  of  witnesses  by  an  in- 
experienced person  pleading  his  own  cause.  In 
every-day  life  it  is  a  common  fault  to  bring  into  a 
story  things  which  have  little  or  nothing  to  do  with 
it ;  just  as  Sancho  Panza  wove  into  his  tales  his 
strings  of  inapplicable  proverbs,  to  the  great  annoy- 
ance of  Don  Quixote  impatient  of  this  trifling.  The 
introduction  of  irrelevant  matters  into  a  cause  can- 
not fail  to  augment  the  difficulty  which  a  jury  has 
in  disentangling  the  intricacies  of  the  case ;  and 
whatever  increases  their  difficulty  may  in  propor- 
tion injure  a  pleading  which  stands  in  need  of  clear- 
ness and  simplicity  for  its  success. 

A  person  pleading  his  own  cause,  whether  by 
thinking  he  cannot  say  too  much,  or  by  being  car- 
ried away  by  his  feelings,  or  for  some  other  reason, 
is  very  liable  not  to  reflect  that  oftentimes  it  is  best 
to  "  let  well  alone,"  as  the  saying  is,  and  silence  is 
more  useful  than  speech.  This  was  Pliny's  opin- 
ion.^ 

A  droll  note  by  Pepys,  in  his  Diary,  shows  he  was 
fully  aware  it  is  sometimes  discreet  to  be  silent. 
The   15th  December,  1665,  he  makes  this  entry, — 


■  1  The  London  Times,  March.  31st  and  April  2d,  1849. 

^  It  is  as  much  the  duty  of  an  advocate  sometimes  to  say  nothing,  as  it  is 
on  other  occasions  to  make  a  long  speech;  and,  indeed,  I  remember  some 
criminal  cases  in  which  I  defended  my  client  oetter  by  saying  nothing  than  I 
should  have  done  by  a  most  elaborate  oration. — Ej^iat.  vii,  6. 
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not  represent  him  in  the  sense  that  for  every  pur- 
pose of  attack  and  defense  he  stands  entirely  in  his 
client's  place.  If  he  did,  such  representation  would 
necessarily  involve  this  consequence — that,  suppos- 
ing the  client  himself  would  attack  or  defend  in  an 
x:nscrupulous,  dishonorable,  or  lying  manner,  the 
advocate  must  do  so  too.  Such  a  consequence  com- 
pletely extinguishes  the  notion  of  entire  representa- 
tion of  the  client. 

Taking,  then,  a  civil  bill  qase,  and  supposing  there 
be  an  issue  or  question  of  law  to  be  determined  by 
the  court.  If  it  be  inquired  whether  an  advocate 
can  conscientiously  take  up  the  side  which,  in  his 
opinion,  is  wrong,  this  inquiry  may  be  met  by  the 
following  considerations  : — It  may,  it  is  presumed, 
be  stated!  to  be  a  principle,  applicable  to  the  present 
inquiry,  that  the  court  does  not  need  to  be  instructed 
in  the  law  of  the  particular  case  by  the  advocate  on 
either  side.  Then,  with  regard  to  the  advocate's 
own  opinion  of  the  law,  this  opinion  may  be  wrong  ; 
he  oaght  not  to  assume  it  to  be  right ;  and  the  de- 
cision of  the  point  does  not  depend  on  his  opinion, 
but  on  that  of  the  court.  An  advocate  must  not 
knowingly  mis-cite  any  case  or  authority  ;  but  in 
laying  before  the  court  any  principle,  case,  or  au- 
thority, he  is  at  liberty  to  submit  to  the  court  such 
purport  or  eifect  of  it  as  he  thinks  will  best  sustain 
the  interest  of  his  client.  He  may  even  omit  to 
bring  to  the  notice  of  the  court  any  principle,  case, 
or  authority,  which  he  considers  is  opposed  to  his 
client's  interest ;  for,  on  the  principle  that  the  court 
needs  no  instruction  from  the  advocate,  he  may  con- 
clude that  the  court  is  in  possession  of  it. 

Taking  another  civil  case,  and  supposing  the  issue 
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do.  An  opinion  of  this  sort  Cicero  puts  into  the 
mouth  of  Crassus,  and  it  may  fairly  be  taken  to  be 
that  of  Cicero  himself  ;  supposing  at  the  same  time 
the  advocate  be,  in  Crassus  and  Cicero's  meaning  of 
the  word,  an  orator.^ 

"At  this  time  (1759),  there  being  a  competition 
among  the  architects  of  London  to  be  employed 
in  the  building  of  Blackfriars  Bridge,  a  question 
was  very  warmly  agitated,  whether  semicircular 
or  elliptical  arches  were  preferable.  In  the  de- 
sign offered  by  Mr.  Mylne,  the  elliptical  form  was 
adopted,  and  therefore  it  was  the  great  object  of  his 
rivals  to  attack  it.  Johnson's  regard  for  his  friend 
Mr.  Gwyn  induced  him  to  engage  in  this  contro- 
versy against  Mr.  Mylne  ;  and  after  being  at  consid- 
erable pains  to  study  the  subject,  he  wrote  three 
several  letters  in  the  Gazetteer  in  opposition  to  his 
plan.  If  it  should  be  remarked  that  this  was  a 
controversy  which  lay  quite  out  of  Johnson's  way, 
let  it  be  remembered,  that  after  all,  his  employing 


1  If  an  orator  is  ignorant  of  certain  arts  and  sciences,  and  is  acquainted 
only  witli  tlie  usual  subjects  debated  in  the  forum  or  elsewhere,  yet  if  he  is 
called  upon  to  speak  on  those  arts  or  sciences,  and  shall  be  instructed  in  them 
by  professors  of  them,  he  will  speak  much  better  on  these  subjects  than  the 
Very  persons  who  taught  him  will  be  able  to  do.  Thus,  if  Snlpicius  is  required 
to  speak  on  a  military  subject,  he  will  seek  information  from  Marius  ;  and 
after  he  has  obtained  it  he  will  make  such  a  speech  on  military  affairs  that, 
to  Marius  himself,  Sulpicius  will  appear  to  know  more  of  the  subject  than 
even  Marius  does.  So,  again,  if  Sulpicius  has  occasion  to  speak  on  law,  he 
will  communicate  with  you,  Scavola;  and  after  you,  a  most  learned  and  ex- 
perienced man,  have  taught  him  law,  he  will,  so  far  as  speaking  upon  law 
goes,  surpass  even  yourself  who  instructed  him.  And  so  if  it  happened  that 
Sulpicius  is  to  discourse  on  human  nature,  particular  vices  of  mankind,  pain, 
death,  he  will,  if  he  shall  think  it  befitting  him  (for  an  orator  ought  to  be 
familiar  with  these  topics),  consult  Sextus  Pompeius,  a  man  learned  m  philo- 
sophy. And  in  any  case,  let  the  subject  be  what  it  may,  Sulpicius  certainly 
will  accomplish  this,— that  whatever  subject  he  shall  have  been  taught,  on  this 
he  will  speak  much  more  eloquently  than  he  from  whom  he  learnt  it  can  hope 
to  do. — Cic.  Be  Oratore,  i,  15. 
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ciples  exempt  the  advocate  of  any  one  accused  from 
all  obligation  to  divulge,  through  his  examination 
of  the  witnesses,  any  fact  of  which  the  advocate 
may  happen  to  have  knowledge,  and  which  he  thinks 
will  be  injurious  to  his  client.  The  conscience  of  the 
advocate  cannot  be  hurt  except  by  a  breach  of  his 
duty  :  he"  owes  no  duty  to  the  public,  nor  to  any 
one,  to  disclose  the  accused  person's  guilt  ;  his  whole 
duty  is  to  his  client ;  and  this  duty  is,  to  take  care 
that  his  client  have  justice. 

Southey  having  taken  occasion  to  observe,  "  There 
is  but  too  much  cause  to  conclude,  that  our  moral 
sense  is  more  easily  blunted  than  our  physical  sen- 
sations," goes  on  to  assert : — "  The  most  upright 
lawyer  acquires  a  sort  of  Swiss  conscience ^  for  pro- 
fessional use  ;  he  is  soon  taught  that  considerations 
of  right  and  wrong  have  nothing  to  do  with  his  brief, 
and  that  his  business  is  to  do  the  best  he  can  for  his 
client,  however  bad  the  case.  If  this  went  no  farther 
than  to  save  a  criminal  from  punishment,  it  might 
be  defensible  on  the  ground  of  humanity,  and  of 
charitable  hope.  But  to  plead  with  the  whole  force 
of  an  artful  mind,  in  furtherance  of  a  vexatious  and 
malicious  suit, — and  to  resist  a  rightful  claim  with 
all  the  devices  of  legal  subtlety,  and  all  the  techni- 
calities of  legal  craft, — I  know  not  how  he,  who  con- 
siders this  to  be  his  duty  toward  his  client,  can  rec- 
oncile it  with  his  duty  toward  his  neighbor."  And 
after  making  an  allusion  to  persons  who  "  would 
resent  any  imputation  upon  their  honor  or  their 
courage  as  an  offence  not  to  be  forgiven,"  Southey 
thus  continues, — "  It  is  difficult  to  understand  how 
even  such  persons  can  undertake  to  _plead  the  cause 

1  As  mercenary  soldiers  it  is  presumed  is  meant. 
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For  the  purpose  of  addressing  the  jury,  and  also 
for  the  examination  of  witnesses,  and  especially 
their  cross-examination,  it  is  essential  that  an  advo- 
cate possess  at  the  time  of  the  trial  a  competent 
general  knowledge  of  the  science,  art,  trade,  or 
other  subject  involved  in  the  question  in  the  cause, 
and  an  intimate  acquaintance  with  such  particulars 
of  the  subject  as  the  question  immediately  touches, 
and  quickness  in  making  use  of  them  and  turning 
them  to  account.  These  particulars  may  be, — 
Materials  used  in  any  branch  of  trade,  the  process 
of  a  particular  manufacture,  custom  and  practice  in 
commercial  dealings  and  affairs,  agricultural  works, 
ships,  railways,  mines,  quarries,  medicines,  poisons, 
chemistry,  surgery  :  and  the  technical,  peculiar,  and 
provincial  words  and  phrases  confined  to  or  in  use 
upon  each  particular  subject.  ^ 

Sir  Edward  Coke  has  left  us  his  opinion  that  some 


'  [An  excellent  illustration  of  the  truth  that  a,  lawyer  may  find  every 
kind  of  knowledge  available  in  his  practice,  is  afforded  by  the  following  anec- 
dote of  John  Adolphus,  the  eminent  English  advocate:  "A  very  extraordi- 
nary criminal  case  was  entirely  decided  by  the  knowledge  my  father  had 
picked  up  of  nautical  affairs  in  his  early  voyage  to  and  from  the  West  Indies. 
Two  Lascars  were  on  trial  for  the  murder  of  the  captain,  and  the  evidence  of 
the  mate  appeared  conclusive.  In  the  course  of  his  testimony,  however,  he 
said  that  at  the  time  of  the  murder  there  was  great  confusion,  as  the  ship 
was  in  much  peril,  so  that  it  required  all  the  attention  of  the  sailors  to  prevent 
her  striking  on  a  rock.  My  father,  who  was  for  the  defense,  asked  so  many 
questions  as  to  the  number  of  the  crew,  where  each  man  was,  and  what  en- 
gaged in  doing,  that  at  length  the  judge  whispered:  '  I  suppose,  Mr.  Adol- 
phus, these  questions  are  to  the  purpose.  I  own  I  do  not  see  it,'  thinking 
no  doubt  the  time  of  the  court  was  being  wasted.  After  a  few  more  ques- 
tions as  to  the  particular  duty  each  man  was  performing,  the  witness  had  ac- 
counted for  every  man  on  board,  the  captain  being  below,  and  the  two  men 
murdering  him.  My  father  fixed  his  eye  steadily  upon  the  witness,  and  said 
in  a  calm,  yet  in  a  searching  and  loud  voice:  '  Then,  who  was  at  the  helm  ?' 
The  mate  was  thunderstruck.  He  grew  deathly  pale  and  then  dropped  in  a 
fit.  Upon  coming  to  himself,  he  confessed  himself  the  murderer.  In  his 
false  evidence  he  had  given  to  each  man  his  position,  and  had  forgotten  the 
most  material  place,  or  rather,  left  none  to  fill  it." — Memoirs  of  John  Adol- 
phus, by  his  Daughter.] 
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until  such  proof  the  defendant  is  in  law  innocent. 
The  advocate  on  receiving  his  brief  is  not  to  prejudge 
his  client's  case  ;  his  office  is  to  defend  him,  to  see 
that  the  witnesses  against'him  speak  nothing  but  the 
truth.  Persons  accused  of  the  greatest  crimes  ; — a 
murderer,  a  traitor, — are  entitled  to  this  protection. 
Southey  is  right  in  saying  that  the  advocate  is  not 
justified  in  cross-examining  a  woman  "  with  the 
cruel  wantonness  of  unmanly  insult ; "  and  if  such 
atrocity  has  in  ruder  times  been  practiced,  and  may 
still  not  be  quite  unknown,  yet  the  modern  more 
refined  feelings  and  manners,  generally  diffused 
throughout  society,  hold  out  a  promise  of  its  early 
extinction. 

The  defense  of  a  bad  cause  is  the  subject  of  the 
following  observations  by  Sir  John  Davis,  Attorney - 
General  in  Ireland  in  the  reign  of  James  I.  Among 
other  "  vulgar  imputations  cast  upon  the  law  and 
lawyers,"  he  particularizes  this, — "  That  many  bad 
and  dishonest  causes  are  wittingly  defended  by  the 
professors  of  the  law,"  And  in  answer  to  this  ob- 
jection he  says, — "  There  is  yet  another  exception 
against  the  professors  of  our  law,  namely,  that  wit- 
tingly and  willingly  they  take  upon  them  the  defense 
of  many  had  causes,  knowing  the  same  to  be  unjust, 
when  they  are  first  consulted  with  and  retained. 
And  this  is  objected  by  such  as  presume  to  censure 
our  profession  in  this  manner  :  In  every  cause  be- 
tween party  and  party  (say  they)  there  is  a  right 
and  there  is  a  wrong,  yet  neithel"  the  one  party  nor 
the  other  did  ever  want  a  counsellor  to  maintain  his 
cause.  This  may  be  true  for  the  most  part,  and  yet 
in  truth  the  learned  counsel,  whose  fortune  it  is  to 
light  on  the  wrong  side,  may  be  free  from  imputation 
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To  Sir  Eoger  de  Coverley  viewing  his  own  por- 
trait, painted  for  the  sign  of  an  inn,  and  altered  to 
the  Saracen's  Head,  and  pressing  Mr.  Spectator  to 
say,  whether  the  head  was  not  still  more  like  him- 
self than  a  Saracen,  the  prudent  reply  was  that 
"  much  might  be  said  on  both  sides. ^ 

On  most  questions  the  same  may  be  pronounced 
with  equal  propriety  and  truth.  There  is  hardly 
any  subject  of  which  two  and  opposite  views  cannot 
be  and  are  not  taken  ;  and  certainly  no  subject 
which  can  possibly  lead  to  a  trial  or  other  judicial 
inquiry,  is  exempt  from  this  prevailing  tendency  to 
opposition. 

In  every  cause  each  of  the  opposite  parties  thinks, 
or  at  least  wishes  to  make  it  appear,  he  has  right  on 
his  side,  and  that  wrong  abides  with  his  adversary. 
They  will  not  hesitate  to  say,  as  Plantagenet  and 
Somerset  did  say  when  they  plucked  the  white  and 
red  roses  in  the  temple  garden, — 

"  Plantagenet.    The  truth  appears  so  naked  on  my  side 
That  any  purblind  eye  may  find  it  out. 

Somerset.    And  on  my  side  it  is  so  well  apparell'd. 
So  clear,  so  shining,  and  so  evident, 
That  it  will  glimmer  through  a  blind  man's  eye."  * 

If  this  be  so,  each  side  has  or  claims  to  have  much 
to  say  in  the  assertion  or  vindication  of  its  own  view 
of  the  question  in  dispute.  And  if  the  parties  them- 
selves in  strife  abound  in  arguments  and  remarks, 
whether  to  assail  or  defend,  it  is  to  be  expected  that 
an  advocate,  engaged  for  the  very  purpose,  will  find 
expressions  to  enforce  the  views  of  his  client ;  argu- 
ments and  remarks  wherewith  to  enforce  his  real  or 
supposed  rights,  or  to  defend  him  against  real  or 
supposed  wrongs. 

^The  Spectator,  Ko.  122. 
^  Henry  VI,  A.  ii,  sc.  4. 
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know  to  be  bad  ?  Johnson.  Sir,  you  do  not  know 
it  to  be  good  or  bad  till  the  judge  determines  it.  I 
have  said  that  you  are  to  state  facts  fairly  ;  so 
that  your  thinking,  or  what  you  call  knowing,  a  cause 
to  be  bad  must  be  from  reasoning,  must  be  from 
your  supposing  your  arguments  to  be  weak  and  in- 
conclusive. But,  sir,  that  is  not  enough.  An  argu- 
ment which  does  not  convince  yourself  may  con- 
vince the  judge,  to  whom  you  urge  it :  and  if  it  does 
not  convince  him,  why  then,  sir,  you  are  wrong  and 
he  is  right.  It  is  his  business  to  judge  ;  and  you  are 
not  to  be  confident  in  your  own  opinion  that  a 
cause  is  bad,  but  to  say  all  you  can  for  your  client, 
and  then  hear  the  judge's  opinion."  ^ 

There  is  another  point  connected  with  this  sub- 
ject, the  advocate's  affecting  warmth  when  he  does 
not  feel  it,  upon  which  Dr.  Johnson,  in  continuation 
of  the  same  conversation,  has  also  expressed  his 
opinion  : — Boswell.  But,  sir,  does  not  affecting 
a  warmth  when  you  have  no  warmth,  and  appearing 
to  be  clearly  of  one  opinion,  when  you  are  in  reality 
of  another  opinion,  does  not  such  dissimulation  im- 
pair one's  honesty  ?  Is  there  not  some  danger  that 
a  lawyer  may  put  on  the  same  mask  in  common 
life,  in  the  intercourse  with  his  friends  ?  Johnson. 
Why,  no,  sir.  Everybody  knows  you  are  paid  for 
affecting  warmth  for  your  client  ;  and  it  is,  there- 
fore, properly  no  dissimulation  :  the  moment  you 
come  from  the  bar  you  resume  your  usual  behavior. 
Sir,  a  man  will  no  more  carry  the  artifice  of  the  bar 
into  the  common  intercourse  of  society,  than  a  man 
who  is  paid  for  tumbling  upon  his  hands  will  con- 


>  Life  of  Johnson,  by  Boswell,  Vol.  Ill,  p.  36,  ed.  1835. 
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him  for  the  purpose,  and  in  the  strict  confidence,  of 
being  married  the  same  day.  The  grand  jury,  on 
the  young  woman's  testimony,  found  a  true  bill 
against  him  for  the  capital  offense,  and  he  came  to 
Car  low  to- take  his  trial  at  the  assizes.  He  imme- 
diately called  on  me  with  a  brief, — said  it  was  a 
mere  bagatelle,  and  totally  unfounded,  and  that  his 
acquittal  would  be  a  matter  of  course.  I  had  been 
retained  against  him.  He  made  so  light  of  the  busi- 
ness, that  he  told  me  to  get  up  a  famous  speech 
against  him,  as  no  doubt  I  was  instructed  to  do  ; 
that  indeed  I  could  not  say  too  much,  as  the  whole 
would  appear,  on  her  own  confession,  to  be  a  conspir- 
acy !  On  reading  my  brief,  I  found  that,  truly,  the 
case  was  not  over  strong  against  him  even  there, 
where,  in  all  probability,  circumstances  would  be 
exaggerated :  and  that  it  rested  almost  exclusively 
on  the  lady's  own  evidence  ;  hence,  I  had  little 
doubt  that,  upon  cross-examination,  the  prisoner 
would  be  acquitted.  The  trial  proceeded  ;  I  was 
then  rather  young  at  the  bar,  and  determined,  for 
my  own  sake,  to  make  an  interesting  and  effective 
speech  for  my  client ;  and  having  no  doubt  of  K.'s 
acquittal,  I  certainly  overcharged  my  statement,  and 
added  some  facts  solely  from  invention.  My  surprise, 
then,  may  be  estimated  when  I  heard  Miss  B.  swear 
positively  to  every  syllable  of  my  emblazonment.  I 
should  now  have  found  myself  most  painfully  cir- 
cumstanced, but  that  I  had  no  doubt  she  must  be  al- 
together discredited.  In  fact,  she  was  quite  shaken 
by  the  cross-examination  of  the  prisoner's  counsel. 
I  left  the  court  as  the  jury  retired.  In  about  an  hour 
I  received  an  account  that  K.  had  been  found  guilty, 
and  sent  back  to  gaol  under  sentence  of  death  !     I 
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yers  were  to  undertake  no  causes  till  they  were 
sure  they  were  just,  a  man  might  be  precluded  alto- 
gether from  a  trial  of  his  claim,  though,  were  it 
Judicially  examined,  it  might  be  found  a  very  just 
claim."! 

It  is  interesting  to  read  in  the  following  relation, 
taken  from  Lord  Eldon's  Anecdote  Book,  the  just 
opinion  which  his  lordship,  when  Mr.  Scott,  a  young 
man,  had  formed  of  the  duty  of  counsel  in  conduct- 
ing a  cause,  and  the  bold  manner  in  which  he 
Ventured  to  lay  it  before  a  "  leader,"  of  whose  prac- 
tice in  conducting  a  case  he  did  not  approve  ;  and  it 
is  no  less  interesting  to  see  the  gentleness  of  the 
man  in  full  practice  under  the  censure  of  a  "junior," 
who  had  no  business  at  all : — 

"  When  I  first  went  the  Northern  Circuit,  I  em- 
ployed my  time,  having  no  business  of  my  own,  in 
attending  to  the  manner  in  which  the  leading  coun- 
sel did  their  business.  I  left  Lancaster,  at  the  end 
of  a  circuit,  with  my  friend  Jack  Lee,  at  that  period 
a  leader  upon  the  circuit.  We  supped  and  slept  at 
Kirkby  Lonsdale,  or  Kirkby  Stephen.  After  supper 
I  said  to  him, '  I  have  observed  that  throughout  cir- 
cuit, in  all  causes  in  which  you  were  concerned, 
good,  bad,  indifferent,  whatever  their  nature  was, 
you  equally  exerted  yourself  to  the  utmost  to  gain 
verdicts,  stating  evidence  and  quoting  cases  as  such 
statement  and  quotation  should  give  you  a  chance 
of  success,  the  evidence  and  the  cases  not  being 
stated  clearly,  or  quoted  with  a  strict  attention  to 
accuracy  and  to  fair  and  just  representation.  Can 
that,'  said  I,  '  Lee,  be  right  ?  Can  it  be  justified  ?' 
'Oh,  yes,'  he  said,  '  undoubtedly.     Dr.  Johnson,'  he 

1  Life  of  Johnson,  by  Boswell,  Vol.  IV,  p.  16.  ed.  1835. 
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This  anecdote  insinuates,  or  at  any  rate  permits  an 
inference,  that  the  counsel  was  a  party  to  the  fraud. 
But  in  all  likelihood  the  whole  is  a  pure  fiction,  "  a 
thing  devised  by  the  enemy,"  an  enemy  to  the  good 
fame  of  the  bar.  It  is  likely  to  be  a  fiction  for  these 
reasons  :  first,  that  the  witness  having  once  sworn 
positively  to  the  moonlight,  it  is  improbable  counsel 
would  by  a  second  question  hazard  a  less  positive 
and  favorable  answer,  reducing,  perhaps,  the  moon- 
light to  starlight,  to  light  enough  still  to  see  and 
identify  the  prisoner  by  ;  and,  secondly,  it  is  not  to 
be  supposed  that  for  a  "  fellow,"  a  highway  robber, 
any  one  would  venture  to  practice  and  brave  the 
punishment  of  such  an  extreme  contempt  of  court 
and  profanation  of  justice.  The  result  may  be  taken 
to  be,  that  the  fabricator,  the  original  teller  of  the 
anecdote,  said  "  the  thing  which  was  not,"  to  use  the 
polite  expression  of  the  Houyhnhnms,  who,  we  are 
told,  have  no  word  in  their  language  to  express  lying 
or  falsehood.^ 

It  is  a  standing  question  whether  an  advocate  can, 
with  a  safe  conscience,  support  a  cause  which  "  he 
knows  to  be  bad." 

The  advocate  represents  his  client.     But  he  does 


about  eleven  o'clock  at  night,  and  that  he  saw  the  blows  struck  by  the  light 
of  a  moon  nearly  full,"  &c.  Here  Mr.  Lincoln  saw  his  opportunity.  "  He 
handed  to  an  officer  of  the  court  an  almanac,  and  told  him  to  give  it  back  to 
him  when  he  should  call  for  it,  in  the  presence  of  the  jury.  It  was  an  al- 
manac of  the  year  previous  to  the  murder."  Mr.  Lincoln  made  the  closing 
argument  for  the  defence,  and  in  the  words  of  Mr.  Lamon,  "  in  due  time  he 
called  for  the  almanac,  and  easily  proved  by  it  that  at  the  time  the  main  wit- 
ness declared  the  moon  was  shining  in  great  splendor,  there  was,  in  fact,  no 
moon,  at  all,  but  black  darkness  over  the  whole  scene.  In  the  'roar  of 
laughter '  and  undisguised  astonishment  succeeding  this  apparent  demonstra- 
tion, court,  jury  and  counsel  forgot  to  examine  that  seemingly  conclusive  al- 
manac, and  let  it  pass  without  question  concerning  its  genuineness."] 
1  Gulliver's  Voyage  to  the  Houyhnhnms. 
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the  cause  for  his  client.     But  it  may  be  questioned 
whether  even  this  can  be  supported."  ^ 

Coleridge  has  left  us  his  opinion  on  the  necessity 
for  an  order  of  advocates,  and  on  their  duties.  It  is 
thus  expressed, — "  There  is  undoubtedly  a  limit  to 
the  exertions  of  an  advocate  for  his  client.  He  has 
a  right,  it  is  his  bounden  duty,  to  do  every  thing 
which  his  client  might  honestly  do,  and  to  do  it 
with  all  the  effect  which  any  exercise  of  skill,  tal- 
ent, or  knowledge  of  his  own  may  be  able  to  pro- 
duce. But  the  advocate  has  no  right,  nor  is  it  his 
duty,  to  do  that  for  his  client  which  his  client  inforo 
conscientice  has  no  right  to  do  for  himself  ;  as,  for  a 
gross  example,  to  put  in  evidence  a  forged  deed  or 
will,  knowing  it  to  be  so  forged.  As  to  mere  con- 
founding witnesses  by  skillful  cross-examination,  I 
own  I  am  not  disposed  to  be  very  strict.  The  whole 
thing  is  perfectly  well  understood  on  all  hands  ;  and 
it  is  little  more  in  general  than  a  sort  of  cudgel -play- 
ing between  the  counsel  and  the  witness,  in  which  I 
think  I  have  seen  the  witness  have  the  best  of  it  as 
often  as  his  assailant.  It  is  of  the  utmost  importance, 
in  the  administration  of  justice,  that  knowledge  and 
intellectual  power  should  be  as  far  as  possible 
equalized  between  the  Crown  and  the  prisoner,  or 
plaintiff  and  defendant.  Hence  especially  arises  the 
necessity  for  an  order  of  advocates, — men  whose 
duty  it  ought  to  be  to  know  what  the  law  allows 
and  disallows  ;  but  whose  interests  should  be  wholly 
indifferent  as  to  the  persons  or  characters  of  their 
clients."^ 


1  Life  of  Lord  Eldon,  by  Twiss,  Vol.  I,  p.  106,  ed.  1844. 

2  Coleridge's  Table  Talk,  Vol.  II,  p.  4,  ed.  1835.    "  On  a  souvent  besoin 
d'un  plus  petit  que  sol." — Fables  de  la  Fontaine,  i,  11. 
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to  be  a  question  of  fact  to  be  determined  by  the 
jury  ;  in  this  instance  it  is  essential  to  justice  that 
the  witnesses  give  in  evidence  all  the  facts  which, 
of  their  own  knowledge,  they  are  acquainted  with. 
If  then  after  an  advocate  has,  in  his  examination  of 
his  own  witness,  brought  out  certain  facts,  which 
support  his  client's  case,  he  is  aware  that  the  wit- 
ness is  also  in  possession  of  another  fact,  which,  if 
made  known,  he  thinks  would  hurt  or  endanger  his 
own  client,  and  in  proportion  assist  his  adversary  : 
under  these  circumstances,  the  advocate  must,  it  is 
imagined,  find  himself  in  this  strait  : — if  he  questions 
the  witness  on  the  particular  fact,  his  answer  may 
prejudice  his  client's  cause  ;  and  if  he  omits  to  ex- 
amine the  witness  upon  it,  then,  to  the  extent  of  the 
concealed  matter,  the  advocate  risks  making  himself 
a  conniver  at  injustice  towards  the  other  side  ;  for 
he  cannot  be  sure,  either  that  the  witness  will,  with- 
out any  examination  upon  it,  divulge  the  omitted 
fact,  or  that  the  opposite  side  will,  on  cross-examin 
ing  the  witness,  elicit  it  out  of  him. 

To  notice  next  the  case  of  a  criminal  prosecution. 
If  it  be  inquired  whether  an  advocate  can,  with  a 
safe  conscience,  plead  for  a  prisoner,  or  other  accused 
person,  who,  he  believes,  is  guilty,  the  question  sug- 
gests these  observations  ; — The  advocate's  belief  of 
the  guilt  may  be  formed  from  the  circumstances  dis- 
closed in  his  instructions  for  the  defense,  or  even 
from  the  express  confession  of  the  accused  person  to 
the  advocate  himself.  On  a  criminal  prosecution, 
one  principle  acted  on  by  the  English  law  is,  that  no 
one  is  bound  to  convict  himself  ;  another  is,  that  the 
omis  prohandi,  the  burthen  of  proof  of  the  offence 
charged,  lies  on  the  party  prosecuting.     These  prin- 
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We  learn  from  a  letter  of  Pliny  the  different  ways 
in  which  he  and  another  Roman  conducted  their 
clients'  cases.^ 

It  has  been  considered  a  defect  in  Lord  Eldon, 
when  at  the  bar,  that  he  did  not  single  out  one  strong 
point  of  his  case,  and  mainly  rest  and  insist  upon 
that,  but  chose  rather  to  rely  on  number,  mingling 
strong  and  weak  points  together.  "  He  was  defect- 
ive," says  Lord  Brougham,  "  in  one  of  the  great 
qualities  of  an  advocate — a  prompt  and  steady  de- 
termination as  to  the  course  he  should  pursue,  that 
which  is  called  the  coup  d'osil  in  the  field.  His  wish 
to  leave  nothing  unnoticed  being  proportioned  to  the 
extreme  anxiety  of  his  disposition,  he  frequently 
overlaid  his  case  at  the  bar,  while  the  multitude  of 
his  points  gave  his  adversaries  the  opportunity  of 
entangling  him  in  the  mazes  of  his  own  web,  and  still 
oftener  enabled  them  to  defeat  him  on  some  imma- 
terial ground,  where  he  was  weak,  though   other 


ment  and  invective;  what  cannot  be  denied  is  extenuated  or  passed  by  with- 
out notice;  concessions  even  are  sometimes  made,  but  this  insidious  candor 
only  increases  the  effect  of  the  vast  mass  of  sophistry." — Macaulay,  Essay  on 
History.] 

1  "I  remember  when  Eegulus  and  I  were  concerned  together  in  a  cause, 
he  said  to  me,  '  Tou  seem  to  think  it  necessary  to  dwell  upon  every  single 
circumstance;  whereas  I  always  take  aim  at  once  at  my  adversary's  throat, 
and  there  I  closely  press  him,'  ('Tis  true,  he  tenaciously  holds  whatever  part 
he  has  once  fixed  upon ;  but  the  misfortune  is,  he  is  extremely  apt  to  mistake 
the  right  place.)  I  answered,  it  might  possibly  happen,  that  what  he  called 
the  throat  was,  in  reality,  some  less  vital  part.  As  for  myself,  said  I,  who 
do  not  pretend  to  direct  my  aim  with  so  much  certainty,  I  attack  every  part, 
and  push  at  every  opening;  in  short,  to  use  a  vulgar  proverb,  I  leave  no 
stone  unturned.  As  in  agriculture,  it  is  not  my  vineyards,  or  my  woods 
alone,  but  my  fields  also  that  I  cultivate;  and  (to  pursue  the  allusion)  as  I  do 
hot  content  myself  with  sowing  those  fields  with  only  one  kind  of  grain,  but 
employ  several  different  sorts  ;  so,  in  my  pleadings  at  the  bar,  I  scatter 
various  arguments  like  so  many  kinds  of  seed,  in  order  to  reap  from  thence 
whatever  may  happen  to  succeed;  for  the  disposition  of  your  judges  is  as 
precarious,  and  as  little  to  be  ascertained,  as  that  of  soils  and  seasons." — 
Melmoth.     Plin.  Epist.  i,  20. 
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of  a  scoundrel  in  cases  of  seduction — ^how  they  can 
think  that  the  acceptance  of  a  dirty  fee  is  to  justify 
them  for  cross-examining  an  injured  and  unhappy 
woman  with  the  cruel  wantonness  of  unmanly  insult, 
bruising  the  broken  reed,  and  treating  her  as  if  she 
was  as  totally  devoid  of  shame  as  they  themselves 
of  decency  and  humanity.  That  men  should  act 
thus,  and  be  perfectly  unconscious  the  while  that 
they  are  acting  a  cowardly  and  rascally  part,  and 
that  society  should  not  punish  them  for  it,  by  look- 
ing upon  them  as  men  who  have  lost  their  caste, 
would  be  surprising,  if  we  did  not  too  plainly  see  to 
what  a  degree  the  moral  sense,  not  only  of  individ- 
uals, but  of  a  whole  community,  may  be  corrupted."  ^ 
Southey  has,  it  may  be  thought,  with  more  zeal 
than  judgment,  animadverted  on  what  he  is  pleased 
to  call  the  "  Swiss  conscience "  of  a  lawyer,  in 
remarks  which  unnecessarily  assail  the  Swiss  nation, 
and  are  intended  to  stigmatize  the  English  bar.  This 
amiable  man  has  here  displayed  his  kindness  of 
heart,  but  at  the  same  time  has  betrayed  his  igno- 
rance of  these  principles  of  advocacy,  viz.,  not  to 
prejudge  a  case  ;  and,  whether  in  attack  or  defense, 
to  see  justice  done  to  one's  own  client.  Through  an 
abuse  of  an  advocate's  privileges  by  individuals,  in 
particular  instances,  he  has,  without  distinction  of 
men,  their  minds,  principles,  and  characters,  incon- 
siderately aspersed  in  an  equal  degree  the  whole  bar. 
In  the  instance  of  seduction  he  mentions,  he  assumes 
that  the  advocate  before  the  trial  knows  the  defend- 
ant to  be  a  scoundrel.  But  let  this  assumption  not 
be  made,  then  the  rascality  of  the  defendant  is  the 
very  point  of  the  trial,  the  point  to  be  proved,  and, 

1  The  Doctor,  Yol.  II,  pp.  292,  293,  ed.  1834. 
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bow,  which  owes  its  efficacy  to  the  force  of  the 
shooter :  argument  is  like  the  shot  of  the  cross-bow, 
equally  forcible  whether  discharged  by  a  giant  or  a 
dwarf."  1 

Agreeably  to  what  Boyle  and  Johnson  say,  the  ar- 
gument of  a  "  young  counsel "  may  prevail  over  that 
of  one  older  and  more  experienced.  In  Pepys'  Diary 
is  found  this  note:  "23d  April,  1669.  To  the 
council  chamber,  and  heard  two  or  three  cases  ; 
among  others,  that  of  the  complaint  of  Sir  Philip 
Howard  and  Watson,  the  inventors,  as  they  pretend, 
of  the  business  of  varnishing  and  lackerworke,  against 
the  Company  of  Painters,  who  take  upon  them  to  do 
the  same  thing  ;  where  I  saw  a  great  instance  of  the 
weakness  of  a  young  counsel,  not  used  to  such  an 
audience,  against  the  Solicitor-General  and  two  more 
able  counsel,  used  to  it.  Though  he  had  the  right 
of  his  side,  and  did  prevail  for  what  he  pretended  to 
against  the  rest,  yet  it  was  with  much  disadvantage 
and  hazard."^ 

As  in  the  case  mentioned  by  Pepys,  a  "young 
counsel "  may  often  be  equal  to  the  occasion,  and 
prevail  ;  yet,  sometimes,  the  strong  massive  struct- 
ure of  merits  and  argument  may  require  the  strength 
and  skill  of  a  "  Solicitor- General  "  to  subvert  it.s 

"When  the  feelings  of  a  jury  are  appealed  to,  then 
supposing  the  advocate  to  be  really  moved  by  the 
situation  of  his  client,  moved  to  anger,  pity,  thirst 


1  Johnson's  Diet.  v.  Cross-bow. 

2  Pepy's  Diary,  Vol.  VI,  p.  158,  6th  ed. 

'  Few  words  suffice  to  win  a  cause  that's  plain; 
A  structure  loose,  what  force  can  it  withstand  ? 
Strongholds  and  firm-knit  walls  great  strength  must  gain, 
Although  defended  by  a  slothful  band. 

Ovid,  Trist.  Lib.  iii,  El.  xi,  21. 
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of  any  blame.  For  when  doth  the  right  or  wrong  in 
every  cause  appear?  When  is  that  distinguished 
and  made  manifest  ?  Can  it  be  discovered  upon  the 
first  commencement  of  the  suit,  and  before  it  be 
known  what  can  be  alleged  and  proved  by  either 
party  ?  Assuredly,  it  cannot  ;  and,  therefore,  the 
counsellor,  when  he  is  first  retained,  cannot  possi- 
bly judge  of  the  cause,  whether  it  be  just  or  unjust, 
because  he  hears  only  one  part  of  the  matter  ;  and 
that  also  he  receives  by  information  from  his  client, 
who  doth  ever  put  the  case  with  the  best  advantage 
for  himself.  But  when  the  parties  have  pleaded 
and  are  at  issue  ;  when  they  have  examined  wit- 
nesses in  course  of  equity,  and  be  descended  to  a 
trial  in  course  of  law  ;  after  publication  and  hearing 
in  the  one  cause,  and  full  evidence  delivered  in  the 
other  ;  then  the  learned  counsel  of  either  side  may, 
perhaps,  discern  the  right  from  the  wrong,  and  not 
before.  But  then  are  the  causes  come  to  their 
catastrophe,  and  the  counsellors  act  their  last  part. 
And  yet  until  then  the  true  state  of  the  cause  on 
both  sides  could  not  possibly  be  discovered."  ^ 

The  subject  of  an  advocate's  supporting  a  cause 
which  "  he  knows  to  be  bad,"  is  thus  treated  by  Dr. 
Johnson  in  a  conversation  between  him  and  Bos- 
well  : — "  I  asked  him  whether,  as  a  moralist,  he  did 
not  think  the  practice  of  the  law,  in  some  degree, 
hurt  the  nice  feeling  of  honesty.  Johnson.  Why, 
no,  sir,  if  you  act  properly.  You  are  not  to  deceive 
your  clients  with  false  representations  of  your  opin- 
ion :  you  are  not  to  tell  lies  to  a  judge.  Boswell.  But 
what  do  you  think  of  supporting  a  cause  which  you 


1  Preface  to  Sir  John  Davis'  Reports. 
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place,  to  exhort  a  jury  to  beware  of  this  baneful  in- 
fluence of  eloquence.  On  a  trial,  it  is  commonly  the 
evidence  that  alone  governs  the  verdict.  A  trial  re- 
sembles a  contest,  in  which  the  witnesses  are  the  com- 
batants. These  on  the  one  side  are  pitched  against 
those  on  the  other  ;  and  the  opposed  advocates  range 
and  fight  them,  the  one  set  against  the  other.  The 
end  of  it  is, — "  Look  here  upon  this  picture,  and  on 
this  ; ".  each  advocate  claiming  pre-eminence  for  the 
evidence  on  his  own  side. 

Evidence  is  eloquence.  It  is  usually,  as  it  ought  to 
be,  the  most  powerful  kind  of  eloquence  to  persuade  a 
jury.  It  was  probably  so  in  the  grand  and  memorable 
defense  of  Hardy  on  his  trial  for  high  treason  in  1794. 
Hardy  was  indicted  on  that  branch  of  the  statute  of 
Edward  III,  which  makes  it  treason  to  conspire  to  de- 
pose the  king  and  put  him  to  death.  Erskine  and 
Gibbs,  the  counsel  for  Hardy,  rested  his  defense  chiefly 
on  the  evidence  that  the  intention  of  Hardy  and  the 
persons  indicted  with'  him  was  not  to  depose  the  king 
and  put  him  to  death,  but  to  procure  a  reform  in  the 
House  of  Commons,  according  to  the  plan  of  the  Duke 
of  Richmond  contained  in  a  letter  which  he  had  written 
to  Lieutenant  Colonel  Sharman.  To  prove  to  the  jury 
that  this  was  Hardy's  only  intention  was  the  steadily 
continued  aim  of  Erskine  and  Gibbs,  in  their  cross-ex- 
amination of  the  witnesses  for  the  Crown,  in  their  ex- 
amination of  the  witnesses  for  the  defense,  and  in  their 
addresses  to  the  jury ;  this  intention  to  procure  reform 
they  used  as  a  wedge  to  drive  out  the  intention  in  the 
indictment  to  depose  the  king  and  to  put  him  to 
death. 

Of  the  two  speeches  of  Erskine  and  Gibbs  to  the 


1  See  the  Trial,  taken  by  Gumey,  ed.  1795. 
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tinue  to  tumble  upon  his  hands  when  he  should 
walk  on  his  feet." 

The  advocacy  of  a  bad  cause  is  a  subject  of  further 
remarks  by  Dr.  Johnson  in  a  conversation  which 
Boswell  has  recorded  : — "We  talked  of  the  practice 
of  the  law.  Sir  William  Forbes  said  he  thought  an 
honest  lawyer  should  never  undertake  a  cause  which 
he  was  satisfied  was  not  a  just  one.  Sir,  said  John- 
son, a  lawyer  has  no  business  with  the  justice  or  in- 
justice of  the  cause  which  he  undertakes,  unless  his 
client  asks  his  opinion,  and  then  he  is  bound  to 
give  it  honestly.  The  justice  or  injustice  of  the 
cause  is  to  be  decided  by  the  judge.  Consider,  sir, 
what  is  the  purpose  of  courts  of  justice.  It  is  that 
every  man  may  have  his  cause  fairly  tried  by  men 
appointed  to  try  causes.  A  lawyer  is  not  to  tell 
what  he  knows  to  be  a  lie  ;  he  is  not  to  produce 
what  he  knows  to  be  a  false  deed  ;  but  he  is  not  to 
usurp  the  province  of  the  jury  and  of  the  judge,  and 
determine  what  shall  be  the  eflfect  of  evidence,  what 
shall  be  the  result  of  legal  argument.  As  it  rarely 
happens  that  a  man  is  fit  to  plead  his  own  cause, 
lawyers  are  a  class  of  the  community  who,  by 
study  and  experience,  have  acquired  the  art  and 
power  of  arranging  evidence  and  of  applying  to  the 
points  at  issue  what  the  law  has  settled.  A  lawyer 
is  to  do  for  his  client  all  that  his  client  might  fairly 
do  for  himself  if  he  could.  If  by  a  superiority  of 
attention,  of  knowledge,  of  skill,  and  a  better 
method  of  communication,  he  has  the  advantage  of 
his  adversary,  it  is  an  advantage  to  which  he  is  en- 
titled. There  must  always  be  some  advantage  on 
one  side  or  other  ;  and  it  is  better  that  advantage 
should  be  had  by  talents  than  by  chance.     If  law- 
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reform  in  the  House  of  Commons,  by  pamphlets  and 
speeches,  might  end  in  the  death  of  the  king  ;  as  in 
this  way, — "  which  pamphlets  and  speeches  might 
produce  universal  suffrage,  which  universal  suffrage 
might  eat  out  and  destroy  aristocracy,  which  de- 
struction might  lead  to  the  fall  of  monarchy,  and,  in 
the  end,  to  the  death  of  the  king,"  he  was  led  to  re- 
mind the  jury  of  the  nursery  story,  "  The  House  that 
Jack  Built  ;  " — "  Gentlemen,  if  the  cause  were  not 
too  serious,  I  should  liken  it  to  the  play  with  which 
we  amuse  our  children — This  is  the  cow  with  the 
crumpled  horn,  which  gored  the  dog,  that  worried 
the  cat,  that  eat  the  rat,  etc.,  ending  in  the  house 
that  Jack  built." 

Nevertheless,  evidence  maiy  with  a  jury  carry 
greater  weight,  and  be  more  persuasive,  than  the 
most  iiuent  and  polished  address  of  an  advocate. 
And,  so  far  as  evidence  is  an  aid  to  an  appeal  to  a 
jury,  Gibbs  had  this  advantage  ever  Erskine,  that, 
since  the  address  of  the  latter,  the  jury  had  had 
before  them  the  witnesses  for  the  defense,  whose . 
testimony  brought  in  a  vast  accession  of  weight  to 
the  argument,  that  the  design  of  Hardy  and  his  as- 
sociates was  not  to  depose  and  put  to  death  the  king, 
but,  taking  as  their  guide  the  plan  of  the  Duke  of 
Eichmond  for  reform,  was  merely  to  cause  a  reform 
in  the  House  of  Commons.  This  argument  stored 
with  its  accumulated  weight  Gibbs  presented  to  and 
kept  before  the  jury  in  a  light  so  clear  that  the 
strength  of  it  could  not  escape  their  notice  and  as- 
sent. The  ample  passage  which  Gibbs  read  from  the 
Duke's  letter  on  reform,  the  presence  of  the  Duke 
himself  in  court,  a  witness  producing  and   avowing 

to  the  jury  his  own  letter,  and  the  supposed  speech 

j.y 
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stated,  '  had  said  that  counsel  were  at  liberty  to 
state,  as  the  parties  themselves  would  state,  what  it 
was  most  for  their  interest  to  state.'  After  some 
interval,  and  when  he  had  had  his  evening  bowl  of 
milk-punch  and  two  or  three  pipes  of  tobacco,  he 
suddenly  said,  '  Come,  Master  Scott,  let  us  go  to 
bed,  I  have  been  thinking  upon  the  questions  that 
you  asked  me,  and  I  am  not  quite  so  sure  that  the 
conduct  you  represented  will  bring  a  man  peace  at 
the  last.' 

"  I  have  understood  that  Dr.  Johnson's  statement 
was  to  this  effect :  that  as  it  was  the  duty  of  counsel 
to  give  information  to  the  court,  he  ought  to  state 
facts  accurately,  to  quote  eases  accurately,  to  mis- 
represent nothing,  with  respect  either  to  facts  or 
cases  ;^  and  having  accurately  stated  facts  and  quoted 
cases,  he  was  at  liberty  in  conscience  to  reason 
upon  them  to  the  very  best  of  his  powers  and  abili- 
ties ;  and  as  the  law  supposed  the  judge  to  be  an 
abler  man,  and  an  abler  lawyer,  than  the  counsel, 
the  judge  was  to  reason  better  upon  the  facts  and 
the  cases  than  the  counsel  ;  and,  proceeding  in  this 
way,  the  counsel  did  nothing  wrong  in  thus  gaining 


1  (I  venture  with  diffidence  to  touch  another  topic  of  extreme  delicacy.  We 
enlist  in  our  cause  with  fervor.  We  are  eager  to  win,  hut  we  should  ever 
rememher  that  we  are  bound  to  be  alike  faithful  to  the  court  as  to  the  client. 
The  counsel  who  would  knowingly  deceive  the  court  by  quoting  without 
qualification  and  authority  overruled  or  reversed  would  surely  forfeit  its 
confidence  and  the  esteem  of  the  bar.  Yet  I  am  constrained  to  say  that  in- 
my  professional  experience  I  have  heard  men  of  profound  learning  and  untar- 
nished honor,  in  oral  arguments  in  appellate  courts,  give  undue  prominence 
to  every  fact  in  their  favor,  and  slight,  if  not  suppress,  facts  that  tended 
against  them.  This  cannot  be  excused.  It  is  a  violation  of  plighted  faith. 
We  should,  in  a  comi;  of  justice,  be  faithful  even  to  our  adversary, — "  Some 
Reflections  on  the  Bar,  its  Integrity  and  Independence."  Address  of  the 
Hon.  Daniel  Dougherty,  of  Philadelphia,  before  the  Bar  Association  of  New 
York,  22  Am.  L.  Rev.  177.) 
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and  the  encouraging  and  protecting  of  innocency. 
Bat  what  shall  I  say  then  of  those,  be  they  many  or 
few,  that  abuse  the  gracefulness  of  their  elocution 
(good  speakers,  but  to  ill  purposes),  to  enchant  the 
ears  of  an  easy  magistrate  with  the  charms  of  a 
fluent  tongue,  or  to  cast  a  mist  before  the  eyes  of 
a  weak  jury,  as  jugglers  make  sport  with  country 
people  ;  to  make  white  seem  black,  or  black  seem 
white  ;  so  setting  a  fair  varnish  upon  a  rotten  post, 
and  a  smooth  gloss  upon  a  coarse  cloth  ;  as  Protago- 
ras sometimes  boasted  that  he  could  make  &  bad 
cause  good,  when  he  listed  ?  By  which  means  judg- 
ment is  perverted,  the  hands  of  violence  and  roltibery 
strengthened,  the  edge  of  the  sword  of  justice  abated, 
great  offenders  acquitted,  gracious  and  virtuous  men 
molested  and  injured.  I  know  not  what  fitter 
reward  to  wish  them  for  their  pernicious  eloquence^ 
as  their  best  deserved  fee,  than  to  remit  them  over 
to  what  David  hath  assigned  them  in  Psalm  cxx, — 
■  What  reward  shall  be  given  or  done  unto  thee,  0 
thou  false  tongue  ?  Even  mighty  and  sharp  arrows, 
with  hot  burning  coals.'  "  ^ 

Lord  Brougham,  speaking  of  a  class  of  men  whom 
he  calls  "  able,"  but  who,  it  may  be  collected,  are  in 
his  estimation  "inferior"  to  Lord  Mansfield,  Lord 
Erskine,  and  Sir  Samuel  Romilly,  and  of  which 
able,  though  inferior,  class  he  says  Sir  Vicary  Gibbs 
was  a  "  perfect  sample,"  gives  the  following  general 
sketch  of  their  professional  character :  "  The  pro- 
fessional character  of  the  men  whom  we  are  discuss- 
ing is  generally  pure  and  lofty  ;  the  order  to  which 
they  belong  is  sacred  in  their  eyes  ;  its  fame,  its 
dignity,  even  to  its  etiquette,  must  all  be  kept  un- 


1  Sanderson's  Sermons,  Vol.  1.  p.  273,  ed.  1681. 
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In  England,  as  in  ancient  Rome,  among  the  bright- 
est ornaments  of  the  "  order  "  are  men  of  humble 
birth.i 

The  oath  which  a  jury  takes  is  to  give  a  true  ver- 
dict according  to  the  evidence.  From  this  it  fol- 
lows that  no  comment,  no  insinuation,  no  argument 
by  an  advocate  ought  to  be  of  any  value  with  the 
jury,  that  does  not  arise  out  of  the  evidence  and  is 
not  justified  by  it. 

The  eloquence  of  the  advocate  may  be  addressed 
to  the  understanding  of  the  jury  or  to  their  feel- 
ings. 

In  the  majority  of  instances  the  chief  aim  of  the 
advocate  is  to  convince  the  understanding.  To  effect 
this  there  is  a  range  of  topics  and  a  method,  of 
which  almost  all  cases  admit,  viz.,  to  introduce  such 
general  observations  as  are  pertinent  to  the  cause  in 
hand  ;  to  point  out  the  completeness  of  a  chain  of 
evidence,  or  the  failure  of  a  material  link  ;  to  insist 
on  the  fullness  of  the  evidence  on  his  client's  side, 
and  the  meagreness  of  it  on  his  opponent's  ;  to  dilate 
on  the  credit  or  discredit  of  witnesses  ;  to  meet  and 
take  off'  the  adversary's  comments,  insinuations,  and 
arguments  ;  and,  without  wasting  effort  on  lesser 
matters,  to  seize  on  his  own  client's  strong  point, 
attract  the  jury  to  it,  and  by  reiterated  strokes  to 
impress  it  deeply  on  the  minds  of  the  jury.'* 


1  Juvenal,  viii,  47. 

2  ["  Hume  is  an  accomplished  advocate,  without  positively  asserting  much 
more  than  he  can  prove;  he  gives  prominence  to  all  the  circumstances  which 
support  his  case;  he  glides  lightly  over  those  which  are  unfavorable  to  it ; 
his  own  witnesses  are  applauded  and  encouraged  ;  the  statements  which 
seem  to  throw  discredit  on  them  are  controverted  ;  the  contradictions  into 
which  they  fall  are  explained  away ;  a  clear  and  connected  abstract  of  their 
evidence  is  given ;  everything  that  is  oiifered  on  the  other  side  is  scrutinized 
with  the  utmost  severity;  every  suspicious  circumstance  is  a  ground  for  com- 
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defense  is  proved  to  be  of  this,  or  the  like,  hatefal. 
nature,  it  is  no  part  of  an  advocate's  daty  to  make 
himself  a  possible  instrument  of  injustice  to  the 
adverse  side,  by  endeavoring  to  defeat  it,  not  by 
evidence  or  fair  argument,  but  by  perplexing,  stupi- 
fying  or  ridiculing  its  honest  witnesses,  or  by 
indulging  in  jests,  raillery,  or  sarcasm,  against  the 
adverse  suitor  himself.^ 

For  the  purpose  of  pleading,  an  advocate  lays 
aside  for  the  time  his  own  individuality,  and  takes 
on  him  a  peculiar  character, — a  part  personating  his 
client ;  yet  hot  entirely,  for  this  might  make  him 
speak  with  a  false  tongue,  but  partially,  and  to  the 
extent  alone  to  see  that  his  client  have  justice.  So 
considered,  an  advocate  in  his  own  person  gains  no 
honor  by  pleading  for  the  just,  nor  suffers  dishonor 
by  pleading  for  the  unjust :  he  is  neither  exalted  if 
his  client  be  of  "  the  honorable  of  the  earth,"  nor 
debased  if  he  be  of  the  offscouring  of  it.  And  such 
is  the  nature  and  chance  of  forensic  warfare,  so 
much  does  it  incline  to  opposition  and  contrast,  that 
the  advocate  who  is  now  pleading  for  the  just,  may, 
on  the  very  next  trial,  plead  for  the  unjust :  he  who 
has  now  closed  his  brief  for  a  defendant  whose 
victory  gives  joy  to  a  crowded  court,  may  next  rep- 
resent a  defendant  whose  defeat  the  same  audience, 
with  an  opposite  joy,  exult  in. 

An  advocate,  as  the  representative  of  his  client 
and  his  organ  of  speech,  can,  so  far  as  the  law  would 
permit  his  client  to  do,  advance  and  maintain  any 
religious,  political,  or  other  theory,  tenet,  or  doc- 
trine of  his  client,  however  unreasonable,  absurd,  or 


^  He  who  runs  in  a  race  may  fairly  ran  as  fast  as  he  can  ;  but  he  is  not 
justified  in  tripping  up  his  competitor,  or  pushing  him  down. — Cic.  Off.  iii,  10 
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stronger  and  impregnable  positions  were  his,  had  he 
never  ventured  out  of  them  to  fight  at  a  disadvan- 
tage. Where  a  single  and  a  learned  judge  alone  is  to 
deal  with  a  case,  this  will  seldom  mislead  him,  but 
before  a  jury  its  defects  must  have  been  extremely 
prejudicial.  Accordingly  his  greatest  failures  were 
in  such  proceedings."  ^ 

An  advocate's  success  with  a  jury  may  be  hoped 
for,  if  he  can  by  any  means  gather  their  own  view  of 
a  point.  To  keep  that  view  before  them,  and  en- 
courage it,  cannot  fail  to  do  good  service.^ 

On  the  force  which  an  advocate's  arguments  ought 
to  have,  the  opinion  of  Dr.  Johnson  is  thus  recorded  : 
"  Sir  James  Johnson  happened  to  say,  that  he  paid 
no  regard  to  the  arguments  of  counsel  at  the  bar  of 
the  House  of  Commons,  because  they  were  paid  for 
speaking.  Johnson.  Nay,  sir,  argument  is  argument. 
You  cannot  help  paying  regard  to  their  arguments, 
if  they  are  good.  If  it  were  testimony,  you  might 
disregard  it,  if  you  knew  that  it  was  purchased. 
There  is  a  beautiful  image  in  Boyle  upon  this  sub- 
ject :  testimony  is  like  an  arrow  shot  from  a  long 
bow  ;  the  force  of  it  depends  on  the  strength  of  the 
hand  that  draws  it.  Argument  is  like  an  arrow 
from  a  cross-bow,  which  has  equal  force  though  shot 
by  a  child."'  The  exact  words  of  Boyle  appear  to 
be  these  :  "  Testimony  is  like  the  shot  of  a  long 


1  Lord  Brougham's  Historical  Sketches  of  Statesmen,  2d  series,  p.  66,  ed. 
1839. 

2  "  As  every  man  naturally  favors  his  own  discoveries,  when  he  hears  an 
argument  urged  which  had  before  occurred  to  himseK,  he  will  certainly  em- 
brace it  as  extremely  convincing.  The  orator,  therefore,  should  so  adapt 
himself  to  his  audience,  as  to  throw  out  something  which  every  one  of 
them,  in  turn,  may  receive  and  approve  as  conformable  to  his  own  particular 
sentiments."— Melmoth.     Plin.  Epist.  i,  20. 

8  Life  of  Johnson,  by  Boswell,  Vol.  VIII,  p.  281,  ed.  1835. 
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particular  opinion,  or  this  or  that  particular  study 
pr  pursuit,  so  the  education,  which  the  advocate  in 
the  exercise  of  his  duties  receives,  may  encourage  or 
occasion  in  him  certain  tendencies  peculiar  to  his 
profession. 

Archbishop  Whately,  having  made  the  observa- 
tions on  the  cross-examination  of  a  witness,  which 
have  been  transcribed  in  the  last  chapter,  goes  on  to 
say, — "  I  will  add  one  remark  upon  the  danger  in- 
curred by  the  advocate — even  if  he  be  one  who 
would  scruple  either  willfully  to  use  sophistry  to 
mislead  a  judge,  or  to  perplex  and  browbeat  an  hon- 
est witness — of  having  his  mind  alienated  from  the 
investigation  of  truth.  Bishop  Butler  observes  and 
laments  (preface  to  his  sermons),  that  it  is  very 
common  for  men  to  have  '  a  curiosity  to  know  what 
is  said,  but  no  curiosity  to  know  what  is  true.' 
Now,  none  can  be  (other  points  being  equal)  more  in 
need  of  being  put  on  his  guard  against  this  fault 
than  he  who  is  professionally  occupied  with  a  mul- 
titude of  cases,  in  each  of  which  he  is  to  consider 
what  may  be  plausibly  urged  on  both  sides  ;  while 
the  question  what  ought  to  be  the  decision  is  out  of 
his  province  as  a  pleader.  I  am  supposing  him  not 
to  be  seeking  to  mislead  by  urging  fallacious  argu- 
ments ;  but  there  will  often  be  sound  and  valid 
arguments — real  probabilities — on  opposite  sides.  A 
judge,  or  any  one  whose  business  it  is  to  ascertain 
truth,  is  to  decide  according  to  the  preponderance  of 
the  reasons  ;  but  the  pleader's  business  is  merely  to 
set  forth  as  forcibly  as  possible  those  on  his  own 
side.  And  if  he  thinks  that  the  habitual  practice  of 
this  has  no  tendency  to  generate  in  him,  morally, 
any  indiiference,   or,   intellectually,   any  incompe- 
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for  redress  for  wrongs  inflicted  by,  it  may  be,  fraud, 
treachery,  cruelty  ;  if  the  advocate  shows  his  emo- 
tion and  sympathy  by  his  words,  countenance,  and 
demeanor,  extending  even  to  the  shedding  of  tears, 
this  manifestation  of  feeling  will  powerfully  tell 
with  the  jury,  if  the  evidence  on  the  trial  warrants 
the  appeal,  if  the  bare  tale  told  by  the  witnesses 
works  on  the  jury's  feelings.  But,  if  this  naked  tale 
fail  to  move  the  jury,  they  may  suspect  the  advo- 
cate's emotion  to  be  put  on  ;  it  may  pass  in  their 
minds, — "  Eloquence  takes  either  side  :  " 

"  Does  justice,  or  the  client's  sense, 
Teach  lawyers  either  side's  defense  ? 
The  fee  gives  eloquence  its  spirit ; 
That  only  is  the  client's  merit."'  i 

This,  in  truth,  is  a  weak  point  in  hired  advocacy  ; 
the  fee  begets  a  suspicion  of  simulated  concern  and 
emotion. 

Tears  are  indicative  of  a  soft  heart.^ 

But  it  is  Cicero's  advice,  that,  when  the  jury  are 
touched,  the  advocate's  tears  should  cease  ;  and  this 
he  thinks,  on  good  authority,  they  easily  can,^ 

For  the  purpose  of  justice,  a  jury  should  possess  a 
proper  fear  of  the  advocate's  power  of  eloquence  ;  a 
power  of  opposite  tendencies, — able  to  lead  aright, 
but  also  to  mislead ;  having  power  to  dazzle,  fascinate, 
"  to  make  the  worse  appear  the  better  reason  ;  " 

"  With  magic  dust  their  eyne  he  tries  to  blind."  * 

It  is  not,  however,  often  that  it  is  needful,  or  in 


1  Gay's  Fables,  part  ii,  9. 

"  Juvenal,  xv,  131. 

8  So  soon  as  their  hearts  are  touched,  it  will  not  be  advisable  to  continue 
weeping ;  and,  as  Appolonius  has  said,  nothing  dries  up  sooner  than  a  tear. 
— De  Inventione,  i,  56. 

4  Thomson's  Castle  of  Indolence,  canto  ii,  st.  41. 
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for  the  truth,  or  that,  without  such  inquiring 
mind,  the  truth  will  flash  upon  him,  although  he 
makes  no  search  for  it.  If  this  view  of  the  subject 
be  correct,  a  consequence  of  it  appears  to  be,  that, 
on  a  question  of  law,  it  is  not  the  pleader's  business 
merely  to  set  forth  as  forcibly  as  possible  the  rea- 
sons on  his  own  side  ;  but  that  his  duty  is  to  search 
into  the  reasons  on  both  sides,  and,  having  done 
this,  then  to  set  forth  as  forcibly  as  possible  those 
on  his  own  side. 

It  may  further  be  remarked,  that  an  advocate  is 
in  less  danger  of  having  his  mind  "  alienated  from 
the  investigation  of  truth  "  from  the  circumstance 
that  before  a  person  commences  a  suit,  in  which  the 
question  will  be  one  of  law,  he  usually,  by  laying  a 
case  before  counsel,  consults  him  on  the  prospect  of 
success  ;  and  a  consultation  of  this  kind  commonly 
precedes  the  defense  of  a  suit.  So  that  in  this  way 
whether  the  suit  be  begun,  or  defended,  or  not,  the 
advocate  has  both  an  opportunity  and  an  obligation 
to  investigate  truth.  For  to  give  an  opinion  that, 
so  far  as  circumstances  will  permit,  may  be  a  safe 
guide  to  the  plaintiff  or  defendant  seeking  advice, 
the  advocate  is  obliged  to  investigate  the  authori- 
ties on  both  sides,  and  by  weighing  them  to  learn 
what,  in  his  judgment,  is  the  result,  or  in  other 
words  the  truth.^ 


1  It  appears  that  Lord  Kertyon  and  Lord  Eldon,  when  at.  the  bar,  differed 
very  much  in  the  attention  they  paid  to  cases :  Mr.  Kenyon  professedly  bestowed 
little  labor  upon  them;  while  Mr.  Scott  felt  they  cast  upon  him  a  responsibility 
that  demanded  much  care  and  trouble  in  giving  his  opinion.  This  is  shown 
in  the  following  extract  from  Lord  Eldon' s  Anecdote  Book  : — "  When  I  got 
into  considerable  business  at  the  bar,  I  was  much  resorted  to  by  professional 
persons,  laying  cases  before  me  for  my  opinions.  Lord  Kenyon  when  at  the 
bar,  made  one  year  (of  which  he  showed  me  evidence),  by  opinions  only,  about 
three  thousand  poimds — at  that  time  according  to  the  rate  of  fees  given 
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jury,  it  is  probable  that  so  far  as  pleasure  is  excited  in 
an  audience  by  thedeliveryof  an  address  by  a  speaker 
copious  in  words,  of  fruitful  imagination  and  ardent 
and  graceful  in  manner,  the  jury  listened  to  the  speech 
of  Erskine  with  greater  pleasure  than  they  did  to 
that  of  Gibbs.  The  dryness  and  heaviness  of  legal 
topics,  necessarily  introduced  into  Erskine's  speech,  as 
the  statute  of  Edward  III,  and  the  cases  and  authori- 
ties upon  the  construction  of  it,  must  have  been  much 
relieved,  and  the  strain  on  the  minds  of  the  jury,  by 
long  close  legal  arguments  upon  these  topics,  must 
have  been  most  beneficially  eased,  by  Erskine's  oc- 
casional excursions  into  topics  of  a  lighter  character  ; 
topics  more  readily  understood  and  supplying  much 
refreshment  to  the  mind  ;  he  every  now  and  then 
diverging  into  matter,  which,  as  he  said,  "  obtruded 
itself  upon  his  mind  from  common  reading,"  and 
entering  upon  digressions  in  which,  to  use  his  own 
words,  "  he  must  express  himself  as  the  current  of 
his  mind  would  carry  him."  Buoyancy  and  life  were 
poured  into  his  address  by  his  glance  at  and  repro- 
bation of  the  impeachment  of  Warren  Hastings,  by 
his  quotations  from  Thomson  and  Burke  and  Johnson, 
by  his  eulogies  of  the  characters  and  writings  of  these 
distinguished  men,  by  his  feeling  mention  of  Burke, 
then  "  bending  beneath  the  pressure  of  a  domestic 
misfortune,"  and  by  his  touching  allusion  to  the  re- 
cent death  of  the  wife  of  Hardy,  who  if  convicted 
must  return  no  more  to  his  family — "Alas,  gentle- 
men, what  do  I  say,  he  has  no  family  to  return  to  ; 
the  affectionate  partner  of  his  life  has  already  fallen 
a  victim  to  the  surprise  and  horror  which  attended 
the  scene  now  transacting."  And  in  putting  an  im- 
aginary possible  case,  that  a  conspiracy  to  effect  a 
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in  any  transaction  of  life,  in  which  there  may  be  op- 
posite sides,  he,  having  heard  one  side  only,  is  sure 
to  inquire  what  can  be  said  on  the  other :  it  instantly 
occurs  to  him  to  say,  audi  alteram  partem.  This 
fruit  of  his  study  and  practice  is  truly  valuable.  A 
hasty  conclusion  on  hearing  one  side  only  is,  in 
every-day  life,  frequently  an  occasion  of  much  mis- 
conception of  things  really  said  or  done,  of  coolness 
or  heat  between  friends,  of  injurious  acts,  and  even 
of  irremediable  injustice. 


I  had  to  be  engaged  in  a  branch  of  the  profession  of  so  much  responsibility, 
and  with  reference  to  which  I  thought  so  much  care  and  trouble  absolutely 
necessary,  entirely  spoilt  my  opinion  business." — Life  of  Lord  Eldon,  by 
Twiss,  Vol.  I,  p.  136,  ed.  1844. 
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(a  happy  supposition),  which  Gibbs  in  his  address  to 
the  jury  put  into  the  mouth  of  the  Duke,  as  an  ad- 
vocate for  Hardy — these  circumstances  could  not  fail 
to  make  evidence  eloquent,  and  they  probably  con- 
tributed more  than  any  thing  else  to  cause  the  jury, 
sworn  to  give  a  true  verdict  according  to  the  evi- 
dence, to  give  the  verdict,  which  they  did,  of  not 
guilty. 

Bishop  Sanderson,  in  a  sermon  preached  by  him 
at  the  Assizes  at  Lincoln  in  1630,  after  noticing 
certain  impediments  that  stand  in  the  way  of  justice, 
goes  on  to  say, — "  Add  hereunto  the  great  advantage 
or  disadvantage  that  may  be  given  to  a  cause  in  the 
pleading,  by  the  artificial  insinuations  of  a  powerful 
orator.  That  same  n«9(4  and  Suadce  medulla,  as  some 
of  the  old  heathens^  termed  it,  that  winning  and 
persuasive  faculty  which  dwelleth  in  the  tongues  of 
some  men  whereby  they  are  able  not  only  to  work 
strongly  upon  the  affections  of  men,  but  to  arrest 
their  judgments  also  and  to  incline  them  whether 
way  they  please,  is  an  excellent  endowment  of 
nature,  or  rather  (to  speak  more  properly)  an  excel- 
lent gift  of  Grod.  Which  whosoever  hath  received  is  . 
by  so  much  the  more  bound  to  be  truly  thankful  to 
him  that  gave  it,  and  to  do  him  the  best  service  he 
can  with  it,  by  how  much  he  is  enabled  thereby  to 
■gain  more  glory  to  God,  and  to  do  more  good  to 
human  society  than  most  of  his  brethren  are.  And 
the  good  blessing  of  God  be  upon  the  heads  of  all 
those,  be  they  few  or  many,  that  use  their  eloquence 
aright,  and  employ  their  talent  in  that  kind  for  the 
advancement  of  justice,  the  quelling  of  oppression, 
.the  repressing  and  discountenancing  of  insolency. 

i«See  Cic  Brutus,  15./ 
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It  may  sometimes  happen  that  part  of  the  jury 
bring  to  the  trial  a  knowledge  sufficient  for  their 
purpose  of  the  science  or  art  introduced  into  the 
evidence.  But  as  a  jury  are  men  taken  from  the 
public  without  any  regard  to  the  kind  of  evidence, 
the  scientific  or  technical  testimony  they  will  hear, 
it  generally,  perhaps,  happens  that  all  the  jury  have 
during  the  trial  to  be  taught  by  the  witnesses,  in 
their  evidence,  so  much  scientific  and  technical 
knowledge  as  the  jury  require  to  arrive  at  a  proper 
verdict  in  the  case. 

The  positive,  uncontradicted,  opinion  of  a  witness 
learned  in  a  particular  science,  art,  or  other  branch 
of  knowledge,  the  jury  may,  without  hesitation,  rely 
on  and  make  their  own,  for  the  purpose  of  their  ver- 
dict ;  and  this,  although  at  the  time  they  do  not  un- 


1  (The  following  rules  with  respect  to  expert  testimony  are  the  basis  of  two 
continued  articles  in  the  Albany  Law  Journal  : 

Rule  1.  A  witness  cannot  give  his  opinion  on  questions  of  law  or  legal 
conclusions. 

Rule  2.  Jurists  and  lawyers  may  testify  in  foreign  covirts  to  the  laws  and 
usages  of  their  country,  and  the  practice  of  its  tribunals  under  common  or 
statute  law. 

Bule  3.  Rule  2  embraces  persons  who  are  not  professional  lawyers,  but  who, 
either  from  their  official  positions  are  required  to  know  the  laws  of  their 
domicile,  or  from  their  business  relations,  are  likely  to  become  acquainted  with 
them. 

Bule  4.  But  Rule  3  does  not  include  a  person  who,  while  residing  in 
another  country,  has  merely  studied  the  laws  of  the  foreign  tribunal. 

Bule  5.  A  lawyer,  resident  in  a  foreign  country,  is  presumed  to  be  ac- 
quainted with  its  laws. 

Bale  6.    The  law  of  the  forum  cannot  be  proved  by  the  opinions  of  lawyers. 

Bule  7.  But  a  domestic  law  not  included  in  the  common  or  statute  law  of 
the  forum  may  be  proved  by  the  opinion  of  witness  skilled  therein. 

Bule  8.  A  lawyer  may  (but  an  ordinary  witness  may  not)  give  his  opinion 
concerning  the  value  of  legal  services  rendered. 

Bule  9.  The  opinion  mentioned  in  Rule  8  may  be  based  on  the  witness' 
own  knowledge  or  on  evidence  of  others  as  to  the  services  rendered,  or  upon 
a  hypothetical  case,  but  it  is  not  conclusive.    (25  Alb.  L.  J.  367. ) 

Rule.  1.  A  farmer  cannot  give  his  opinion  as  to  matters  of  general  observa- 
tion and  experience. 
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sullied  ;  and  whatever  may  be  their  prejudices  and 
their  habits,  political  or  professional,  how  great  so- 
ever their  deference  to  power,  how  profound  their 
veneration  for  the  bench,  how  deep-rooted  their 
attachment  to  existing  institutions,  how  fierce  their 
hostility  to  all  innovations,  how  grave  or  how  scorn- 
ful their  frown  upon  the  multitude  at  large,  yet  is 
their  courage  undaunted  in  defending  whatever 
client  may  intrust  his  suit  to  their  patronage,  be  he 
a  rabble-leader  or  a  treason-monger,  a  libeller  or  a 
blasphemer  ;  and  in  discharging  toward  him  the 
high  duties  of  their  representative  character,  they  so 
little  regard  either  the  resentment  of  the  government 
or  the  anger  of  the  court  that  they  are  hardly  con- 
scious of  any  effort  in  sacrificing  every  personal  con- 
sideration to  the  performance  of  their  representa- 
tive, and,  because  it  is  representative,  their  eminently 
important  oflSce."  ^ 

Admitting  that  Sir  V.  Gibbs  and  all  the  other 
•'  able  "  but  "  inferior  "  men.  Lis  contemporaries, 
'^'  attained  not  unto  the  first  three,"  Lord  Mansfield, 
Lord  Erskine,  and  Sir  S.  Romilly,  and  admitting 
that  neither  do  the  modern  men  of  the  same  class 
attain  unto  their  excellence,  yet  advocates  of  every 
rank  have  all  in  common  this,  the  chief,  duty  of  an 
advocate, — to  see  that  justice  be  done  to  his  client ; 
and  consistent  with  this  duty  is  his  entire  freedom 
from  all  desire  that  injustice  befall  his  client's  ad- 
versary. An  unrighteous,  vexatious,  or  ungracious 
claim,  or  defense,  may  merit  to  be  discountenanced, 
and  baffled,  and,  according  to  circumstances,  scouted 
or  laughed  out  of  court.     But  before  the  claim  or 


"  Historical  Sketches  of  Statesmen,  First  Series,  pp.  124, 127,  128  ed.  1839. 
And  see  Hor.  De  Art.  Poet.  387. 
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is  no  more  than  is  found  in  other  affairs  and  actions 
of  our  lives.  On  this  point  we  may  take  instruction 
from  Locke  and  Hooker.  "  A  man,"  says  Locke, 
"  who  never  took  the  pains  to  observe  the  demon- 
stration, hearing  a  mathematician,  a  man  of  credit, 
affirm  the  three  angles  of  a  triangle  to  be  equal  to 
two  right  ones,  assents  to  it,  *.  e.,  receives  it  for  true. 
In  which  case  the  foundation  of  his  assent  is  the 
probability  of  the  thing,  the  proof  being  such  as  for 
the  most  part  carries  truth  with  it ;  the  man  on 
whose  testimony  he  receives  it  not  being  wont  to 
affirm  any  thing  contrary  to  or  besides  his  knowl- 
edge, especially  in  matters  of  this  kind."  ^ 

"If,"  observes  Hooker,  "it  be  admitted  that  in 
matter  of  fact  there  is  some  credit  to  be  given  to  the 
testimony  of  man,  but  not  in  matter  of  opinion  and 
judgment,  we  see  the  contrary  both  acknowledged 
and  universally  practiced  also  throughout  the  world.^ 


Rule  11.     The  opinions  of   both  experts  and  non-experts  should  have 
"Weight  according  to  their  opportunities  and  qualifications. 

Rule  12;     The  qualifications  of  a  witness  to  testify  as  an  expert  are  to  be 
decided  by  the  trial  court. 

Rule  13.     The  jury  are  not  bound  by  the  qpinions  of  medical  experts.     (27 
Alb.  L.  J.  65,  126,  146.) 

'  Locke  on  Human  Understanding,  Book  VI,  ch.  XV. 
(^  In  state  v.  Folwell,  14  Kans.  105,  on  the  trial  for  the  larceny  of  a  horse,  the 
fact  that  the  prisoner's  wagon  had  made  certain  tracks  was  relevant.  A  wit- 
ness who  had  examined  the  wagon  observed  its  peculiarities,  and  measured 
the  width  of  the  wheels,  was  allowed  to  testify  that,  in  his  opinion,  the  pris- 
oner's wagon  had  made  the  track.  "  It  is  true,"  said  the  Court,  "  that,  as  a 
general  rule,  witnesses  are  not  allowed  to  give  their  opinions  to  a  jury,  but 
there  are  exceptions.  In  many  cases  they  are  the  best  evidence  of  which  the 
nature  of  the  case  will  admit — cases  where  nothing  more  than  an  opinion  can 
be  obtained.  Duration,  distance,  dimension,  velocity,  etc.,  are  often  to  be 
proved  only  by  the  opinion  of  witnesses,  depending,  as  they  do,  on  many 
minute  circumstances  which  cannot  fully  be  detailed  by  witnesses."  In  a 
Vermont  case,  tried  in  1867,  the  question  arose  whether  one  T.  lived  in  the  town 
of  J.  in  the  year  1829.  A  witness  sixty-four  years  old,  who  had  been  acquainted 
with  T.,  was  asked  :  "From  your  opportunities  of  knowing,  as  you  have 
stated  them,  do  you  think  it  possible  for  T.  to  have  lived  in  J.  that  year,  and 
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fanciful  it  may  be.  And  in  doing  this,  if  the  ad- 
vocate says  what  he  himself  does  not  think,  what 
his  own  judgment  does  not  approve  of,  or  perhaps 
condemns,  he  will,  secretly  at  least,  wish  it  to  be 
understood  at  the  time  that  he  is  not  uttering  his 
own  opinions,  but  only  those  of  his  client  ;  and,  the 
cause  being  ended,  he  will  be  at  full  liberty  to  re- 
pudiate for  himself  personally  any  part  or  the  whole 
of  what  he  has  said  professionally  only  for  his 
client ;  and,  in  such  a  case,  to  object  afterwards 
against  the  advocate,  that  the  language  he  used  ex- 
hibits his  own  personal  principles,  views,  or  senti- 
ments, would  be  simply  folly.  This  distinction 
between  the  professional  and  personal  character  of 
an  advocate  is  drawn  by  Cicero.^ 

To  suppose  that  an  advocate  necessarily  himself 
entertains  all  the  opinions  he  expresses  for  his  client 
would  be  about  as  reasonable  as  to  impute  to  an 
author  the  morals  of  a  character  in  his  poem,  novel, 
or  play.  Ovid,  on  the  part  of  the  authors,  has 
strongly  protested  against  such  an  imputation,  ^ 

In  concluding  this  chapter,  a  word  may  be  said  on 
certain  tendencies,  which  the  constant  exercise  of 
the  professional  duties  of  an  advocate  is  apt  to  en- 
courage or  occasion  in  him.  This  exercise  of  his 
duties  is  a  species  of  education.  And  as  the  bring- 
ing up  of  a  person  may  incline  him  to  this  or  that 


1  Any  one  makes  a  great  mistake  who  thinks  that  he  finds  In  my  forensic 
speeches  my  own  deliberately  recorded  opinions.  For  all  speeches  of  that 
kind  take  their  form  and  color  from  the  character  of  the  suits  and  times  in 
which  they  are  delivered.  They  must  not  be  understood  to  exhibit  the  opin- 
ions of  the  advocates  personally.  For  if  causes  could  speak  for  themselves, 
no  one  would  employ  an  advocate;  but  as  it  is,  we  are  retained  to  say,  not 
what  we  ourselves  may  think,  but  what  the  cause  In  hand  may  inspire  and 
dictate. — Cic.  Pro.  Cluentio,  50. 
«  Trist.  Lib.  ii.  El.  ij  353. 
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even  such  men  as  Galen  himself  than  to  move  a  silly 
empiric  ;  so  that  the  very  selfsame  argument  in  this 
kind,  which  doth  but  induce  the  vulgar  sort  to  like, 
may  constrain  the  wiser  to  yield.  And  therefore 
not  orators  only  with  the  people,  but  even  the  very 
profoundest  disputers  in  all  faculties,  have  thereby 
often  with  the  best  learned  prevailed  most,"  ^ 

In  preparing  for  their  verdict  on  the  facts  detailed 
in  evidence,  a  main  object  of  a  jury  will  be  to  set 
these  facts  in  such  an  order  and  light  as  will  give 
them  the  best  view  of  them,  and  so  facilitate  their 
decision  upon  them.  As  every  thing  depends  on 
their  belief  of  the  witnesses,  they  will  probably 
begin  by  considering  the  credit  due  to  them,  giving 
to  every  one  the  credit  which  they  think  he  is  en- 
titled to,  and  refusing  to  give  any  credit  to  others 
whom  they  find  to  be  unworthy  of  belief.  Another 
step  will  be  to  weigh  directly  contradictory  testimo- 
nies keeping  the  one  which  they  think  preponder- 
ates, and  discarding  the  other.  Opposing  testimo- 
nies, which  admit  of  reconciliation,  they  will  reconcile 
accordingly.  By  a  sifting  process  they  will  dismiss 
from  their  minds  all  the  immaterial  facts.  In  the 
case  of  two  or  more  defendants  affected  by  different 
evidence,  the  jury  will  make  the  necessary  separa- 
tion and  adjustment  of  the  evidence.  By  these  and 
the  like  means,  according  to  the  circumstances  of 
each  case,  the  jury  will  have  drawn  into  a  compara- 
tively small  compass  all  the  facts  they  need  now  at 
all  look  at.  In  this  state  of  things  the  witnesses' 
parts  are  over  ;  they  have  left  the  scene  ;  and  the 
facts  which  the  jury  have  now  to  attend  to  stand  by 
their  own  strength ;   such  as  they  are,  there  they 


1  Hooker's  Ecclesiastical  Polity,  Book  11.  s.  7. 
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tency,  in  respect  to  the  ascertainment  of  truth, — if 
he  consider  himself  quite  safe  from  any  such  danger, 
— I  should  then  say  that  he  is  in  very  great  dan- 
ger."/ 

If  it  be  true  that  the  pleader's  business  is  merely 
to  set  forth  as  forcibly  as  possible  the  reasons  on 
his  own  side,  the  habitual  practice  of  this  kind  of 
advocacy  may  be  followed  by  the  danger  just  men- 
tioned. It  is  very  certain  that  in  many  cases, 
where  a  question  of  fact,  as  distinguished  from  law, 
is  raised,  an  advocate  has  no  other  source  of  learn- 
ing the  truth  of  the  matter  in  dispute  than  his 
client's  instructions,  partial,  it  may  be  assumed,  to 
his  own  side.  And  in  a  case  of  this  sort  it  is  not  in 
the  power  of  the  advocate  before  the  trial  to  view 
the  circumstances  on  both  sides,  and  to  search 
among  them  for  the  truth.  But  even  on  a  question 
of  fact,  his  power  may  not  always  be  so  limited. 
And  on  a  question  of  law,  a  pleader  cannot  set  forth 
as  forcibly  as  possible  the  reasons  on  his  own  side 
without  first  having  considered  the  reasons  on  the 
other  side.  If  his  adversary's  reason  be  strong,  his 
own  argument  will  not  be  as  forcible  as  possible,  un- 
less it  reduces,  or  at  least  attempts  to  reduce,  the 
strength  of  his  opponent's  ;  and  if  his  adversary's 
reasons  be  weak,  his  own  argument  will  not  be  as 
forcible  as  possible,  unless  he  makes  his  opponent's 
weakness  a  part  of  his  own  strength.  If  this  be  so, 
it  follows  that  it  is  the  duty  of  an  advocate  to  con- 
sider, on  a  question  of  law,  the  reasons  on  both  sides 
of  the  case  ;  and  in  the  process  of  this  consideration 
it  may  easily  happen,  either  that  the  naturally 
inquiring  mind  of  the  pleader  will  lead  him  to  look 

1  Bacon's  Essays,  with  Annotations  by  Archbp.  Whately,  p.  496,  ed.  1856. 
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When,  from  acts  proved  by  direct  evidence  against 
a  prisoner,  a  jury  infer  his  intention  in  doing  them, 
the  direct  evidence,  together  with  the  inference, 
form  circumstantial  evidence  against  him. 

Intention,  in  the  sense  of  design,  purpose,  with 
which  an  act  is  done,  is  a  common  subject  of  inquiry 
by  a  jury.  Intention  is  a  mental  fact  ;  it  exists  in 
the  mind  of  the  man  who  conceives  it,*  It  is  in  his 
power  to  conceal  it  from  all  other  men.  If  he  does 
nothing  by  word  nor  act  to  disclose  it,  no  one  else 
can  penetrate  to  it,  no  other  person  need  imagine  itg 
existence.  But  the  man  himself,  in  whose  mind  it 
exists,  can  and  often  does  disclose  it  to  others  pur- 
posely and  expressly  by  his  words,  oral  or  in  writ- 
ing. And  besides,  through  some  act  of  his,  un- 
designedly on  his  part,  his  intention  may  be  revealed. 
If  from  his  intention  as  their  source  he  does  certain 
acts,  from  them  other  persons  may,  contrary  to  the 
man's  will  and  expectations,  infer  the  intention 
from  which  his  acts  proceeded.  ^ 


girl  was  convicted  and  executed.  Afterwards,  however,  the  real  murderer 
confessed  that  it  was  he,  and  not  the  girl,  who  committed  the  murder.  He 
was  the  occupant  of  the  house  opposite  to  that  of  the  murdered  lady.  The 
two  houses  were  in  a  narrow  street,  and  the  murderer,  having  got  to  a  win- 
dow-sill of  an  upper  story  by  means  of  a  plank  extended  across  the  street, 
opened  the  catch  of  the  window  with  his  pen-knife,  and  thus  effected  his 
entrance,  the  upper  windows  not  having  been  secured  in  the  same  manner  as 
those  on  the  ground  floor.  ( Starkie  on  Evidence  ( 10th  Am.  ed.)  864.) 
1  See,  ante,  page  3,  note. 

(2  "  The  connection  between  a  man's  conduct  and  his  motives  is  also  one  of  a 
moral  nature,  pointed  out  by  experience.  It  is  from  their  experience  of  such 
connections  that  juries  are  enabled  to  infer  a  man's  inotives  from  his  acts,  and 
also  to  infer  wliat  his  conduct  was,  from  the  motives  by  which  he  was  known 
to  be  influenced.  In  criminal  cases,  proof  that  the  party  accused  was  influ- 
enced by  a  strong  motive  of  interest  to  commit  the  offence  proved  to  have 
been  committed,  although  exceedingly  weak  and  inconclusive  in  itself,  and 
although  it  be  a  circumstance  which  ought  never  to  operate  In  proof  of  the 
corpus  delicti,  yet  when  that  has  once  been  established  aliunde,  it  is  a  cir- 
cumstance to  be  considered  in  conjunction  with  others  which  plainly  tend  to 
implicate  the  accused."    (  Starkie  on  Evidence  ( 10th  Am.  ed.)  849.) 
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A  tendency  to  suspend  his  judgment  on  hearing 
one  side  only  of  a  case  can  scarcely  fail  to  be 
a  result  of  an  advocate's  practice.     On  any  question, 


to  counsel,  a  very  large  sum.  It  was  however,  his  rule  to  consider  himself  as 
only  required  to  read  the  case  as  it  was  stated  to  him,  and  to  give  such  opinion 
as  his  general  knowledge  enabled  him  to  give  upon  reading  it,  without  looking 
for  further  information  as  to  matter  of  law,  by  looking  into  hooks.  When  he 
afterwards  became  a  Judge  in  Equity,  the  rule  by  which  he  governed  him- 
self, as  to  the  facts  of  any  case,  was  to  consider  himself  as  not  bound  to  seek 
for  further  information,  as  to  those  facts,  than  as  the  diligence  of  counsel  had 
stated  them  ;  and  his  judgment  was  usually  given,  without  assisting  himself 
by  more  than  his  general  knowledge  of  law  enabled  him  to  aid  himself,  at  the 
conclusion  of  the  counsel's  reply.  It  is  due  to  the  very  great  law-Ieaming  of 
Mr.  Kenyon,  afterwards  Lord  Kenyon,  to  record,  that  no  lawyer,  in  my  days, 
could  in  this  way  of  proceeding,  do  so  much  justice  to  parties  consiUting  him, 
or  before  him  for  judgment,  as  he  could.  My  business  as  to  giving  opinions 
was  of  very  short  duration.  I  could  not  so  far  trust  my  knowledge  of  law,  as 
to  believe  that  I  could  not  confirm  it,  or  improve  it,  by  looking  into  books 
and  authorities  after  I  had  read  the  stated  case.  This  led  necessarily  to  delay, 
and  sometimes  to  a  correction  of  that  opinion  which  I  at  first  entertained,  and 
which  the  solicitor  consulting  me  wished  to  obtain,  perhaps.  He  then  ceased 
as  to  such  matters,  to  be  a  client  of  mine.  But  this  sort  of  employment  for- 
sook me  in  a  greater  degree,  because  after  my  experience  had  taught  me  that 
cases  upon  which  opinions  had  been  given  (and  upon  the  encouragement 
contained  in  those  opinions  suits  had  been  instituted)  differed  materially  and 
essentially  in  circumstances  fi-om  what  were  proved  to  be  the  real  cases, 
when  the  causes  in  such  suits  were  heard,  and  that  experience  convinced  me 
that  a  great  many  attorneys,  who  had  stated  cases,  could  not  but  know  that 
those  were  material  and  essential  circumstances,  which  being  within  their 
knowledge  ought  to  have  been,  but  which  were  not  stated  in  the  cases  when 
laid  before  counsel,  I  got  into  a  habit  prejudicial  to  myself,  which  I  know  in 
some  instances  to  have  been  very  useful  to  others,  of  considering  the  prob- 
ability or  improbability  of  the  correctness  and  sufficiency  of  the  statement  in 
cases  laid  before  me  ;  stating  in  my  opinions  the  vast  difference  it  would 
make  in  the  judgment  if  a  suit  were  instituted,  if  facts  were  either  suppressed 
or  matters  stated  which  were  not  facts,  or  if  facts  so  far  as  the  statement  went, 
were  not  the  whole  truth  of  the  case  ;  and  then  point  out  in  the  opinion  what 
I  thought  possible  or  conjectured,  to  be  matters,  which  might  form  part  of  the 
ca^e,  though  not  at  all  stated,  and  circumstances  which  might  qualify  the 
effect  of  the  facts,  which  might  be  only  partially  stated;  leaving  it  to  the 
party  consulting  me  to  make  any  representation  as  to  such  things  as  he  might 
think  proper  ;  or  to  act  upon  an  opinion  which  had  all  such  qualifications  in 
the  body  of  it.  Among  solicitors  and  attorneys  there  were  many  very  worthy 
men"  there  were  others  certainly  not  such  ;  as  there  are  in  all  other  classes  oi 
men,  good  and  bad.  One  of  the  worthiest  I  have  known  said,  they  did  not  want 
opinions  that  had  so  many  '  ifs  '  in  them;  that  such  would  not  do  for  them; 
that  they  spoilt  business;  and  certainly  they,  aided  by  a  disinclination  which 
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that  it  was  a  beginning  to  demolish,  etc.,  within  the 
statute  ;  but  if  they  thought  that  the  mob  came  with 
an  intention  to  proceed  to  further  acts  of  demolition, 
if  they  could  not  otherwise  effect  their  purpose, 
then  it  was  a  beginning  to  demolish,  etc.,  within  the 
meaning  of  the  Act,  and  consequently  that  the 
plaintiff  was  entitled  to  recover.  The  jury  found 
for  the  plaintiff  to  the  amount  of  all  the  damage 
proved.^ 

"When  a  robbery  or  murder  is  committed,  there  is 
■usually  direct  evidence  of  many  circumstances  which 
attended  the  commission  of  the  crime  ;  but  to  bring 
the  guilt  home  to,  to  fix  it  on,  a  particular  person  as 
the  perpetrator  of  it,  the  direct  evidence  often  fails  ; 
in  the  chain  of  testimony  this  link  is  wanting  ;  and 
then  sometimes  the  direct  testimony  is  strong 
enough,  and  at  other  times  too  weak,  to  justify  an 
inference  from  it  that  the  person  on  trial  for  the 
crime  is  guilty  of  it.^ 

It  is  clear  that  often  "  imputation  and  strong  cir- 
cumstances lead  directly  to  the  door  of  truth  ;  "  ^  and 

^  Burrows  v.  Wright,  1  East.  615. 

^  If  a  man  is  nm  through  with  a  sword,  and  you,  always  a  violent  man, 
at  enmity  with  him,  and  holding  a  sword  that  is  bloody,  are  the  only  person 
seen  on  the  spot,  and  there  is  no  reason  to  suspect  any  one  else,  how  can  1 
doubt  of  your  guilt  ? — Cic.  De  Oral,  ii,  40. 

'  Othello,  A.  iii,  sc.  S.  [The  following  is  from  a  sketch  of  John  C.  Spencer 
of  New  York  Bar  :  In  18.^4  one  David  D.  How  was  "  charged  with  a  secret, 
black  and  midnight"  murder.  Churcli,  a  respectable  citizen,  was  called  from 
his  bed  and  shot  dead  by  an  assassin,  who  vanished  amid  the  darkness  of  the 
night.  Suspicion  fastened  upon  How.  He  was  indicted  and  brought  to  trial. 
To  secure  his  conviction,  Jolin  C.  Spencer  was  retained  to  assist  the  District 
Attorney.  Tlie  defense  was  powerful,  sagacious  and  unscrupulous,  strongly 
sustained  by  public  opinion. 

In  conducting  the  prosecution,  Spencer  was  obliged  to  rely  upon  a  number 
of  circumstances  more  or  less  remote.  In  combining  them,  he  prepared  liis 
celebrated  rope  or  cable  which  dragged  the  prisoner  to  the  gallows. 

"  Gentlemen,"  said  he,"  were  you  on  the  shore  of  a  river  or  lake,  where  a 
vessel  was  moored  which  you  wished  to  draw  to  some  particular  point  or 
which  you  wished  to  fasten  so  that  it  would  not  float  away,  and  you  possessed 
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CHAPTER  XIII. 

OF   CONCLUSION   FROM   FACTS. 

The  purpose  of  an  inquiry  into  facts  before  a  jury- 
is  to  draw  a  conclusion  from  them, — an  answer  to 
the  particular  question  they  raise.^ 

In  the  majority  of  cases  the  evidence  of  witnesses 
consists  of  ordinary  matters  of  fact,  common  things 
which  persons  have  said  or  done,  which  the  witnesses 
have  heard  or  seen,  and  which  a  jury  have  little  or 
no  trouble  in  making  themselves  masters  of.  But 
other  cases  present  very  considerable .  difficulties  ; 
cases,  for  example,  into  which  there  enter  the  prin- 
ciples and  practice  of  a  particular  science  or  art, 
and  the  understanding  of  which  by  the  jury  is  indis- 
pensable to  a  right  verdict.  Civil  cases  of  this  kind 
are  causes  relating  to  manufactures  and  patents. 
And,  on  criminal  trials,  frequently  much  of  the  evi- 
dence, and  the  most  important  part  of  it,  consists 
of  professional  testimony  of  physicians,  surgeons 
and  chemists.  And  in  both  the  civil  and  criminal 
cases,  a  great  part  of  the  evidence  is  necessarily, 
and  if  not  necessarily  is  often  naturally,  and  as  most 
convenient  to  the  witness,  given  by  them  in  scien- 
tific and  technical  language. 


1  (The  probability  derived  from  the  concurrence  of  a  number  of  independent 
probabilities  increases  not  in  a  merely  cumulative,  but  in  a  compound  and 
multiplied  proportion.  According  to  the  principles  of  pure  abstract  mathe- 
matical reasoning,  the  probability  arising  from  the  occurrence  of  a  number  of 
independent  circumstances,  each  of  which  induces  a  probability  in  favor  of 
a  particular  event,  is  compounded  of  all  the  probabilities  incident  to  the  indi- 
vidual circumstances.     ( Starlde  on  Evidence  ( 10th  Am.  ed.),  853.) 
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pressed  than  in  the  following  words  of  the  Chief 
Justice  on  the  trial  in  Dublin,  in  1823,  of  Forbes  and 
others,  for  a  conspiracy  and  riot :  "I  am  warranted 
in  saying,  that  circumstantial  evidence  is  frequently 
considered  more  unerring  and  satisfactory  than 
direct  proof,  which  may  be  the  result  of  misrepre- 
sentation and  perjury.  If  a  man  be  murdered,  but 
no  one  sees  by  whom,  or  how,  there  can  be  no  direct 
evidence  of  the  fact ;  but  if  another  person,  who  has 
been  known  to  have  borne  an  ancient  grudge  against 
the  deceased  and  has  been  heard  to  make  sanguinary 
and  vindictive  declarations  against  him,  be  found 
near  the  bleeding  corpse  with  a  deadly  instrument 
covered  with  blood,  this,  though  not  direct  evidence 
of  his  guilt,  would  yet,  if  unexplained,  form  a  mass 
of  circumstantial  evidence  which  it  would  be  next  to 
impossible  for  the  human  mind  to  resist.  Again,  in 
the  more  common  case  of  robbery,  it  most  frequent- 
ly occurs  that  there  is  no  direct  proof  of  the  com- 
mission of  the  crime  [by  a  particular  person].  But 
if  the  stolen  goods  be  found,  instantly  after  the 
robbery,  in  the  immediate  neighborhood  of  the  place 
where  the  crime  was  committed,  upon  a  person  who 
can  give  no  satisfactory  account  of  them,  it  furnishes 
evidence  most  powerful  and  satisfactory  of  his  having 
committed  the  oiFense."  i 


rlble  bantam,  neglecting  his  domestic  affairs,  was  always  on  the  top  of  the 
wood  stack,  crowing  the  very  eyes  out  of  his  head.  By  this  time  It  was  per-  ■ 
ceived  that  Louis  had  become  inspired  with  a  violent  animosity  towards  the 
terrible  bantam,  and  one  morning  he  was  seen  by  a  woman  who  sat  nursing 
her  goitre  at  a  little  window  in  a  gleam  of  sun,  to  catch  up  a  rough  billet  of 
wood,  with  a  great  oath,  hurl  it  at  the  terrible  bantam  crowing  on  the  wood 
stack,  and  bring  him  down  dead.  Hereupon  the  woman,  with  a  sudden  light 
in  her  mind,  stole  round  to  the  back  of  the  wood  stack,  and,  being  a  good 
climber,  as  all  those  women  are,  climbed  up,  and  was  soon  seen  upon  the 
summit,  screaming,  looking  down  the  hollow  within,  and  crying:  'Seize  Louis, 
the  murderer  !  Ring  the  church  bell !  Here  is  the  body!'" 
1  Greene's  Report  of  the  Trial,  p.  350. 
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derstand  and  have  not  the  means  of  inquiring  into, 
the  principles  or  grounds  of  the  opinion  they  hear. 
This  faith  in,  and  adoption  of,  other  men's  opinion 


Rule  2.  The  opinions  of  farmers  on  matters  peculiarly  witliin  their  knowl- 
edge are  admissible. 

Bule  3.  But  otherwise  where  the  matters  are  better  known  to  persons  in 
other  occupations. 

Bule  4.  The  opinions  of  farmers  concerning  the  value  of  land  or  its  prod- 
ucts, or  damage  done  thereto,  are  admissible. 

Bule  5.     But  they  cannot  assess  damages  ;  this  is  the  province  of  the  jury. 

Rule  6.  But  to  give  an  opinion  as  to  the  value  gf  property  the  witness  need 
not  have  seen  or  been  acquainted  with  the  particular  thing. 

Rule  7.  The  opinion  of  a  farmer  as  to  the  value  of  land  is  confined  to  its 
value  for  farming  purposes.     (25  Alb.  L.  J.  485.) 

Bule  1.  Opinions  on  questions  of  insurance  are  admissible  when  they  pro- 
ceed from  persons  specially  skilled  therein. 

Bule  2.  But  the  opinion  of  one  qualified  as  required  by  Rule  1  is  admissi- 
ble only  where  the  subject  of  inquiry  involves  a  question  of  skill.  (26  Alb.  L. 
J.  107.) 

Rule  1.  The  opinion  of  a  medical  man  upon  the  condition  of  the  human 
system,  the  cause  of  death,  or  the  cause  or  effect  of  an  injury,  the  effect  of  a 
particular  treatment,  the  likelihood  of  recovery,  the  mental  condition  of  a 
person,  and  the  like,  is  admissible. 

Rule  2.  A  medical  man  cannot  testify  as  an  expert  as  to  matters  not  of 
skill  in  his  profession,  or  conclusions  or  inferences  which  it  is  the  duty  of  the 
jury  to  draw  for  themselves. 

Bule  3.  A  medical  man  is  an  expert  on  the  value  of  medical  services,  but 
not  as  to  the  measure  of  damages.     (26  Alb.  L.  J.  486.) 

Bule  4.  The  law  does  not  recognize,  to  the  exclusion  of  others,  any  par- 
ticular school  of  medicine  or  class  of  practitioners. 

Bule  5.  To  give  an  opinion  on  medical  questions,  one  may  be  qualified  by 
study  without  practice,  or  by  practice  without  study,  nor  is  it  absolutely  nec- 
essary that  he  should  be  a  physician  or  have  studied  for  one. 

Bule  6.  The  opinion  of  a  medical  man  is  competent  as  to  matters  which 
he  has  not  made  a  specialty  in  his  study  or  practice. 

Rule  7.  A  medical  man  is  not  disqualified  to  give  an  opinion  because  he  is 
not  a  graduate  of  a  college  and  does  not  possess  a  license  to  practice,  or  is  not 
at  the  time  In  practice,  or  because  a  case  exactly  like  the  one  in  question  has 
never  been  seen  or  read  of  by  him  before. 

Bule  8.  One  not  an  expert  may  give  an  opinion,  founded  upon  observa- 
tion, that  a  certain  person  is  sane  or  insane. 

Bule  9.  On  a  question  of  insanity,  the  non-expert  must  first  state  the  facts 
observed  by  him,  and  on  which  his  opinion  is  based. 

Rule  10.  But  an  expert  may  give  an  opinion  based  either  on  his  acquaint- 
ance with  the  party  whose  mental  or  physical  condition  is  under  investiga- 
tion, or  upon  a  medical  examination  of  him  which  he  has  made,  or  upon  a 
hypothetical  case  stated  to  him  in  court. 
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county  and  was  received  and  entertained  of  a 
stranger  ;  and  when  she  was  16  years  old,  at  what 
time  she  could  come  to  her  land,  she  came  to  de- 
mand it,  and  was  directly  proved  to  be  the  true 
child."! 

Another  instance  is  thus  noticed  by  Sir  M.  Hale  : 
"  If  a  horse  be  stolen  from  A.,  and  the  same  day  B. 
be  found  upon  him,  it  is  a  strong  presumption  that 
B.  stole  him  ;  yet  I  do  remember,  before  a  very 
learned  and  wary  judge,  in  such  an  instance  B.  was 
condemned  and  executed  at  Oxford  Assizes  ;  and  yet 
within  two  assizes  after,  C,  being  apprehended  for 
another  robbery  and  convicted,  upon  his  judgment 
and  execution  confessed  he  was  the  man  that  stole 
the  horse,  and,  being  closely  pursued,  desired  B.,  a 
stranger,  to  walk  his  horse  for  him  while  he  turned 
aside  upon  a  necessary  occasion,  and  escaped  ;  and 
B.  was  apprehended  with  the  horse,  and  died  inno- 
cently."" 


1  3  Inst.  232. 

2  Hale's  P.  C.  Vol.  II,  p.  289.  [In  1816  was  published  a  tract,  entitled 
"  The  Theory  of  Presumptive  Proof  ; "  it  was  inserted  as  an  appendix  to  the 
first  American  edition  of  Phillips  ;  to  this  pamphlet  was  subjoined  eleven 
startling  cases  of  erroneous  convictions  upon  circumstantial  evidence. 
(Reprinted  in  the  appendix  to  this  volume.)  The  pamphlet  made  a  noticeable 
sensation  for  a  time,  and  had  such  an  effect  upon  jurors  that  some  judges 
forbid  counsel  referring  to  it.  See  Co  wen  and  Hill  and  Edward's  notes  to 
Phil.  Ev.  ed.  1868,  p.  590  [714],  A  story  is  reported  in  the  Gentleman's 
Magazine,  for  1762,  said  to  be  on  the  authority  of  Justice  Dyer,  of  a  trial  for 
murder,  in  which  the  circumstances  pointed  strongly  to  the  guilt  of  the 
prisoner,  and  eleven  jurymen  were  for  conviction,  but  the  twelfth  refusing  to 
concur,  the  jury  were  dismissed,  and  ultimately  the  prisoner  discharged. 
Subsequently  the  dissenting  juryman  confessed  to  Justice  Dyer  that  he  him- 
self was  the  murderer.  Such  stories  are  not  entitled  to  any  credence  ;  it 
frequently  happens,  in  cases  which  occasion  great  excitement  (as  in  the  case 
of  Dr.  Burdell),  that  persons  wholly  unconnected  with  the  offense  surrender 
themselves  as  the  murderers  ;  in  the  case  of  Dr.  Burdell  it  actually  occurred 
that  a  man  bearing  the  same  name  as  one  of  the  jurymen  on  the  trial  of  the 
alleged  murderer,  claimed  that  he  was  on  the  jury,  and  was  himself  the 
murderer.    Such  confessions  find  a  parallel  in  the  extraordinary  confessions 
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The  sentences  of  wise  and  expert  men  were  never 
but  highly  esteemed.  Let  the  title  of  a  man's  right 
be  called  in  question,  are  we  not  bold  to  rely  and 
build  upon  the  judgment  of  such  as  are  famous  for 
their  skill  in  the  laws  of  this  land  ?  In  matter  of 
state,  the  weight  many  times  of  some  one  man's  au- 
thority is  thought  reason  sufficient  even  to  sway  over 
whole  nations.  And  this  is  not  only  with  the  simple 
sort ;  but  the  learneder  and  wiser  we  are,  the  more 
such  arguments  in  such  cases  prevail  with  us.  The 
reason  why  the  simpler  sort  are  moved  with  author- 
ity is  the  conscience  of  their  own  ignorance  ;  where- 
by it  cometh  to  pass  that,  having  learned  men  in 
admiration,  they  rather  fear  to  dislike  them  than 
know  wherefore  they  should  allow  and  follow  their 
judgments.  Contrariwise  with  them  that  are  skill- 
ful, authority  is  much  more  strong  and  forcible  ; 
because  they  only  are  able  to  discern  how  just  cause 
there  is  why  to  some  men's  authority  so  much  should 
be  attributed.  For  which  cause  the  name  of  Hippo- 
crates, no  doubt,  was  more   eflfectual   to   persuade 


you  not  have  known  it?"  And  the  witness  was  allowed  to  answer  :  "  I 
should  not  think  it  was."  On  appeal,  this  was  held  proper.  Said  the  court : 
"  Where  the  witness  has  had  the  means  of  personal  observation,  and  the  facts 
and  circumstances  which  lead  the  mind  of  a  witness  to  a  conclusion  are  incap- 
able of  being  detailed  and  described  so  as  to  enable  any  one  but  the  observer 
himself  to  form  an  intelligent  conclusion  from  them,  the  witness  is  often 
allowed  to  add  his  opinion  or  the  conclusion  of  his  own  mind.  Such  is  the 
case  in  questions  of  identity  of  persons  and  things,  handwriting,  the  value  of 
property,  questions  of  insanity,  time  and  distance,  etc.,  and  various  other 
instances  that  might  be  referred  to.  It  would  be  so  difficult  for  the  witness 
to  detail  and  describe  all  the  facts  and  circumstances  in  their  full  force  which 
go  to  make  up  his  knowledge  of  that  T.  lived  in  H.  and  not  in  J.  that  season,  so 
as  to  bring  this  question  and  answer  within  the  rule  that  excludes  opinions 
of  witnesses,  if  it  can  be  regarded  as  an  opinion  in  the  legal  sense  of  the  rule. 
It  is  rather  a  mode  of  expressing  the  degree  of  confidence  the  witness  has  in 
tlie  fact  he  affirmed  as  to  the  place  of  the  residence  of  T.  during  the  time  in 
question."  ( >fote  to  Yalin  v.  City  of  Ottumwa,  by  John  D.  Lawson,  22  Am. 
L.  Reg.  649.) 
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examined,  upon  which  account  their  evidence  might 
be  set  aside  :  and  seeing  their  evidence  is  in  the 
affirmative,  it  is  not  so  capable  of  being  overthrown 
by  circumstance,  or  any  other  indirect  proofs."  ^ 

The  last  century  furnishes  an  instance  of  a  verdict 
founded  on  direct  testimony,  by  which  the  witnesses 
perjured  themselves,  and  by  their  false  evidence  took 
away  the  life  of  an  innocent  man.  This  is  the  well- 
known  case  of  Macdaniel,  Berry,  and  Jones,  tried  at 
the  Old  Bailey  in  January,  1754.  In  this  case  Joshua 
Kidden  was  tried  for  robbing  Mary  Jones  on  the 
highway.  Mary  Jones,  the  prosecutrix,  swore  very 
positively  to  the  person  of  the  prisoner,  and  to  the 
circumstances  of  the  robbery,  in  which  she  was  con- 
firmed by  Berry.  Kidden,  on  the  evidence  of  these 
two  witnesses,  was  convicted  and  executed.  After- 
wards the  reward  of  £40,  given  by  the  Stat.  4  &  5 
W.  &  M.,  c.  8,  to  those  who  should  convict  a  high- 
way robber,  was  divided  among  the  prosecutrix 
Mary  Jones,  John  Berry,  Stephen  Macdaniel  and 
Thomas  Cooper.  The  history  of  the  prosecution 
lay  concealed  until  August,  1754,  when,  another  man 
being  taken  up  on  suspicion  of  being  a  thief,  the 
charge  against  Kidden  was  discovered  to  have  been 
a  conspiracy  and  contrivance  to  obtain  the  reward.^ 

I  Fortescue,  De  Laudibus  Leg,  Angl.  ch.  xxi. 

^  Leach.  55.  [A  train  of  cars  was  thrown  from  the  track,  killing  the  en- 
gineer William  L.  Dodge.  The  accident  was  occasioned  by  some  persons  having 
placed  stones  upon  the  track.  John  Tallmadge,  a  well-to-do  farmer,  was 
suspected  of  being  the  guilty  person  ;  the  circumstances  against  him  were, 
that  the  railroad  ran  through  his  farm,  several  of  his  cattle  had  been  killed 
by  passing  trains,  and  he  had  been  heard  to  say  he  "  Hoped  to  God  the  cars 
would  run  off,"  and  he  was  reputed  to  be  of  a  most  vindictive  disposition. 
The  railroad  company  offered  a  reward  for  the  discovery  of  the  offender.  Two 
men,  natives  of  Ireland,  came  forward  and  deposed  to  having  seen  Tallmadge 
place  the  stones  upon  the  track.  Tallmadge  was  charged  with  the  murder  of 
Dodge,  and  upon  the  evidence  of  these  two  men,  a  true  bill  was  found,  and 
Tallmadge  was  put  upon  his  trial  at  Ballston  Spa,  New  York,  in  December 
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are ;  and  the  jury  have  not  now  to  consider  how  they 
came  by  them. 

These  facts  ranged  in  their  proper  places,  as  time 
and  other  incidents  require,  form  a  story.  Often 
there  is  direct  evidence  of  every  part  of  the  story  ; 
to  complete  the  tale  there  is  not  wanting  direct  evi- 
dence of  any  fact. 

In  other  cases  the  facts  proved  by  direct  evidence 
form  an  incomplete  story  ;  the  chain  of  facts  com- 
posing it  is  imperfect ;  to  complete  the  chain  there 
is  wanting  evidence  of  some  link  in  it.^  In  a  case  of 
this  sort  the  missing  fact  can  sometimes  be  supplied 
by  the  facts  proved  by  the  direct  evidence  ;  from 
these  facts  the  one  missing  can  be  inferred.  The 
circumstances  proved  by  the  direct  evidence  supply 
the  inference ;  they  are  thus  themselves  evidence, 
although  not  direct,  of  the  fact  wanting  ;  and  they, 
united  with  the  inference,  constitute  what  is,  and  is 
called,  circumstantial  evidence.  ^  To  draw  the  infer- 
ence is  the  province  of  the  jury. 

1  [Benthamtook  some  pains  to  expose  the  inaccuracy  of  the  application  of 
the  metaphorical  term  chain  to  a  body  of  circumstantial  evidence.  In  such 
a  body  the  more  numerous  the  constituent  facts  if  relevant  the  greater  its 
strength  and  efficacy.  But  "take  an  iron  chain,"  he  obseiTes,  "  the  more 
links  you  add  to  it  the  weaker  you  will  make  it,  not  the  stronger,  and  by 
adding  link  to  link,  yon  will  at  last  make  it  break  by  its  own  weight." — 3  Jud. 
Ev.  223.] 

-  (Circumstantial  evidence,  however,  should  rarely  be  made  the  basis  of  con- 
Tiction  in  capital  cases.  "  For  it  may  be  caused  by  error,  or  delusion,  or  fab- 
ricated by  wickedness.  And  especially  where  it  rests  on  a  single  witness, 
a  prudent  judge  will  reject  it.  There  are  many  instances  of  this  nature, 
and  some  very  sad  ones."  (Sir  George  Bowyer.)  (16  Ir.  Law  Times,  42.) 
A  sad  case,  narrated  in  Starkie  on  Evidence,  is  that  of  a  girl  who  was  tried 
and  executed  for  murder  on  the  following  evidence  :  The  deceased  was  a 
lady,  and  the  owner  of  the  house  in  which  the  murder  was  committed,  and 
which  was  situated  in  a  narrow  street ;  and  the  accused  acted  as  her  servant, 
they  being  the  only  occupants  of  the  house.  It  was  customary,  before  retir- 
ing to  bed,  to  shut  and  bolt  all  the  doors  and  windows,  and  this  was  done  on 
the  night  of  the  murder.  It  was  proved  that,  on  the  morning  after  the  mur- 
der, the  doors  and  windows  were  still  shut  and  bolted.    On  these  facts  the 


OF   CONCLUSION   FROM   FACTS.  317 

be  the  pure  effect  of  his  own  invention."  And  the 
same  historian  relates  of  hira,  that  after  meeting  and 
conference  between  the  Archbishop  and  some  of  his 
friends  on  a  matter  of  importance  to  the  Archbishop, 
he  "  repeated  the  several  and  distinct  discourses 
every  man  had  made  ;  in  which  he  was  so  punctual, 
that  he  applied  those  phrases  and  expressions,  and 
manner  of  speech,  to  the  several  men,  which  they 
were  all  taken  notice  of  frequently  to  use  ;  as 
many  men  have  some  peculiar  words  in  discourse, 
which  they  are  most  delighted  with,  or  by  custom 
most  addicted  to."  Lord  Clarendon  adds,  "  There 
was  not  indeed  the  least  shadow  of  truth  in  the 
whole  relation,  except  that  there  was  such  a  meet- 
ing and  conference."  ^ 

When  on  a  trial  evidence  is  given  by  two  witnesses, 
each  of  whom  directly  and  entirely  contradicts  the 
other,  the  verdict  sometimes  depends  wholly  on  the 
preponderance,  which,  on  a  balance  of  their  credit, 
the  jury  find  to  be  in  the  credit  of  one  of  them  :  not 
credit  founded  on  their  characters  alone,  but  on  all 
the  circumstances  in  evidence.^    In  these  cases,  the 


1  Clarendon's  Hist,  of  the  Rebellion,  Vol,  1.  part  iv,  p.  345,  ed.  1707. 
^  (Where  the  testimony  of  direct  witnesses  is  apparently  at  variance,  it  is  to 
be  considered,  in  the  first  place,  whether  they  be  not  in  reality  reconcilable, 
especially  where  there  is  no  extrinsic  reason  for  suspecting  error  or  fraud. 
But  if  their  statements,  upon  examination,  be  found  irreconcilable,  it  becomes 
on  Important  duty  to  distinguish  between  the  misconceptions  of  an  innocent 
witness,  which  may  not  affect  his  general  testimony,  and  wilful  and  corrupt 
misrepresentations  which  destroy  his  credit  altogether.  The  presumption  of 
reason  as  well  as  of  law  in  favor  of  innocence  will  attribute  a  variance  in  tes- 
timony to  the  former  rather  than  the  latter  origin.  Partial  incongruities  and 
discrepancies  in  testimony,  as  to  collateral  points,  are,  as  has  been  already 
observed,  to  be  expected  ;  and  it  is  for  a  jury  to  determine  whether  in  the  par- 
ticular instance  they  are  of  such  a  nature  and  character,  under  all  the  circum- 
stances, that  they  may  be  or  cannot  be  attributed  to  mistake.  In  estimating 
the  probability  of  mistake  and  error,  and  also  in  deciding  on  which  side  the 
mistake  lies,  much  must  depend  on  the  natural  talents  of  the  adverse  wit- 
nesses, their  quickness  of  perception,  strength  of  memory,  their  previous 
habits  of  general  attention,  or  of  attention  to  particular  subject-matters.    A 
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The  following  questions  of  intention  have  been 
left  to  a  jury  : — 

1.  The  intention  of  a  person  who  hired  a  horse,  as 
he  said,  to  go  to  a  particular  place,  but  who  on  the 
same  day  sold  the  horse  ; — whether  he  meant,  at  the 
time  of  the  hiring,  to  take  such  journey,  but  was 
afterward  tempted  to  sell  the  horse  ?  or  whether,  at 
the  time  of  the  hiring,  he  had  no  intention  to  take 
the  journey,  but  meant  to  sell  the  horse  ?  ^ 

2,  The  Riot  Act,  1  George  I,  c.  5  provides,  that  if 
any  persons  unlawfully  and  riotously  assembled 
shall  unlawfully  demolish  or  pull  down,  or  begin  to 
demolish  or  pull  down  any  dwelling-house,  then  the 
persons  injured  shall  be  entitled  to  damages  to  be 
recovered  as  in  the  Act  mentioned.  In  an  action  on 
this  statute  it  appeared  at  the  trial,  that  during  a 
time  of  scarcity,  upwards  of  a  hundred  persons,  as- 
sembled together,  came  to  the  house  of  the  plaintiff, 
who  was  a  baker,  and  asked  if  he  had  any  flour  ; 
and  being  answered  in  the  affirmative,  they  said  they 
would  have  it  at  2s.  a  stone  (it  being  then  worth 
about  5s.)  The  plaintiff'said  he  could  not  afford  it  at 
that  price  ;  but  they  insisted  on  having  it  ;  and  he, 
not  able  to  resist,  began  to  measure  it  out  in  small 
quantities.  The  rioters  then  began  to  break  the 
windows  of  the  bakehouse,  and  the  dwelling-house 
adjoining,  and  broke  the  glass  of  three  windows  and 
also  the  shutters.  They  took  about  ten  stone  out  of 
the  bakehouse,  which  was  sold  at  the  price  named 
by  themselves.  The  judge  told  the  jury,  if  they 
were  satisfied  that  the  mob  who  broke  the  glasses 
of  the  windows  and  the  shutters  meant  to  stop  there 
and  proceed  no  further,  it  might  be  too  much  to  say 


1  Pear's  Case,  1  Leach  253.    Charlewood's  Case,  lb.  456. 
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to  be  dishonest,  this  belief  alone  may  not  remove 
their  difficulty  ;  it  may  still  leave  them  much  trouble 
to  decide,  to  whose  testimony  they  should  give  the 
greater  weight.  For  supposing  one  only  of  the  wit- 
nesses to  be  believed  to  be  dishonest,  his  dishonesty 
may  not  so  far  infect  and  damage  his  whole  evidence, 
as  to  make  it  vail  before  the  weak  evidence  of  the 
other,  although  honest,  witness.  And  if  both  the 
witnesses  are  believed  to  be  dishonest,  this  equality 
of  character  being  settled,  there  will  still  remain  the 
question,  of  the  two,  whose  evidence  is  more  to  be 
trusted. 

If  the  jury  believe  both  the  witnesses  to  be  honest, 
and  equally  so,  this  necessarily  contracts  their  in- 
quiry, and  saves  them  much  trouble,  for  dishonesty 
is  then  out  of  the  question.  And  in  any  case,  whether 
the  witnesses  be  honest  or  dishonest,  so  soon  as  the 
question  of  credit  founded  on  character  is  settled, 
the  jury,  for  the  purpose  of  determining  whether,  of 
the  two  witnesses  they  believe  A.  or  B.,  will  have  to 
turn  to  other  considerations  authorized  by  the  evi- 
dence ;  ^  as,  for  instance,  according  to  probability  on 


1  (As  all  our  readers  know,  there  must  be  evidence  In  corroboration  of  the 
mother's  statement  in  bastardy  cases.  By  way  of  example,  under  this  head 
we  may  refer  to  Keg.  ».  Percy,  18  L.  T.  O.  S.  238.  There  the  corroborative 
evidence  was  the  testimony  of  a  witness  who  deposed  to  a  conversation  be- 
tween himself  and  the  defendant.  He  had  told  the  defendant  that  the  mother 
alleged  him  (the  defendant)  to  be  the  father  of  the  child,  and  he  added,  "  yon 
must  keep  it."  The  defendant  replied  that  he  would  not — that  he  would 
rather  go  to  America.  It  was  held  that  this  was  sufficient  corroboration, 
being,  in  fact,  an  admission  of  the  paternity  of  the  child. 

Very  similar  to  this  case  is  Bessela  u.  Stern,  2  C.  P.  D.  265,  42  J.  P.  197. 
That  was  an  action  for  breach  of  promise  of  marriage,  another  instance  in 
which  the  law  requires  the  statement  of  a  party  to  be  corroborated.  ( 32  and 
33  Vic.  c.  68.  s.  2.)  There  the  sister  of  the  defendant  swore  that  she  had 
overheard  a  conversation  between  the  plaintiff  and  the  defendant,  in  which 
the  former  said  :  "Tou  always  promised  to  marry  me,  and  you  don't  keep 
your  word."  To  this  the  defendant  made  no  answer  beyond  offering  the 
plaintiff  money  to  go  away.     ( 16  Irish  L.  T.  334.) 
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circumstantial  evidence  is  by  many  thought  more 
satisfactory  and  conclusive  than  evidence  which  is 
wholly  direct.     This  is  nowhere,  perhaps,  better  ex- 


numerous  small  cofds  of  sufficient  length  to  reach  the  boat,  you  would  not 
attempt  to  hold  it  by  a  single  cord  ;  you  would  rather  twist  and  combine  them 
into  one  large  and  strong  rope,  which  you  would  attach  to  the  vessel,  make  it 
fast  to  the  land,  and  then  you  would  hold  it  beyond  the  power  of  the  wind 
and  waves.  So  with  the  circumstances  in  this  case  ;  I  shall  form  a  rope  or 
cable  out  of  these  circumstances,  remotely  connected  as  they  appear  to  be,  by 
which  I  will  connect  the  accused  with  this  dreadful  tragedy,  as  its  dark  and 
malignant  perpetrator." 

Thus  with  elaborate  nicety  and  fatal  precision,  he  commenced  tho  ta^k 
of  gathering  together  all  the  circumstances  in  the  case;  and  forming  this  rope 
of  circumstantial  evidence.  With  the  skill  of  a  master  builder,  he  matched 
each  separate  circumstance  with  another  ;  step  by  step  he  followed  How, 
through  the  fatal  night  of  the  23d  of  December,  from  Angelica  to  his  own 
house,  where  he  seized  his  rifle  and  from  thence  to  the  house  of  Church. 
"  Thus  gentleman,"  he  continued,  "the  prisoner  at  the  bar,  was  the  almost 
invisible  horseman  who  passed  the  house  where  the  woman  was  watching  her 
sick  child  ;  it  was  he  who  called  the  murdered  man  from  his  bed  and  slew 
him  at  his  own  door.  It  was  he  who  rode  with  the  speed  of  the  wind  by  the  house 
wnere  lay  the  sick  child.  This  is  plainly  told  by  the  prisoner's  horse  being 
found  in  the  morning  covered  with  sweat  and  foot  weary  ;  by  the  fatal  ball 
fitting  the  rifle  of  the  accused  ;  the  patch  found  near  the  miu-dered  victim  com- 
paring with  those  in  the  box  in  the  rifle  ;  the  hair  of  the  horse  adhering  to 
the  lock  of  the  gun  ;  the  bitter  hatred,  the  threat  of  vengeance.  These, 
gentlemen,  with  other  circtimstances,  formed  the  rope,  the  chain,  the  strength 
of  circumstantial  evidence  founded  on  the  common  features  of  human  char- 
acter, and  of  the  motive  passion  and  feelings,  by  which  the  mind  is  usually 
influenced."    How  was  convicted  and  executed.] 

A  remarkable  instance  of  discovery  of  crime  through  circumstantial  evi- 
dence, followed  by  confession  and  conviction,  is  told  by  Charles  Dickens  in 
"  The  Holly  Tree,"  as  having  occurred  at  a  Swiss  inn  while  he  was  staying 
there.  ' '  A  young  man  belonging  to  this  inn  had  disappeared  eight  weeks  be- 
fore (it  was  winter  time),  and  was  supposed  to  have  had  some  undiscovered 
love  affair,  and  to  have  gone  for  a  soldier.  He  had  got  up  in  the  night  and 
dropped  into  the  village  street  from  the  loft  in  which  he  slept  with  another 
man,  and  he  had  done  it  so  quietly  that  his  companion  and  fellow-laborer  had 
heard  no  movement  when  he  was  awakened  in  the  morning,  and  they  said, 
'  Louis,  where  is  Henri  ? '  They  looked  for  him  high  and  low,  in  vain,  and 
gave  him  up.  Now,  outside  this  inn,  there  stood,  as  there  stood  outside  every 
dwelling  in  the  village,  a  stack  of  firewood  ;  but  the  stack  belonging  to  the 
inn  was  higher  than  any  of  the  rest,  because  the  inn  was  the  richest  house, 
and  burnt  the  most  fuel.  It  began  to  be  noticed,  while  they  were  looking 
high  and  low,  that  a  bantam  cock,  part  of  the  live  stock  of  the  inn,  put  him- 
self wonderfully  out  of  his  way  to  get  to  the  top  of  this  wood  stack;  and  that 
he  would  stay  there  for  hours  and  hours,  crowing,  until  he  appeared  in  dan- 
ger of  splitting  himself.    Five  weeks  went  on — six  weeks— and  still  this  ter- 
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own  tale  seemeth  righteous :  but  then  his  neighbor 
Cometh  and  searcheth  him  out.'  The  meaning  is 
plain,  one  tale  is  good  ;  that  is,  -whether  it  be  so  or 
not,  it  seemeth  so  at  the  first  hearing.  But  if  we  will 
speak  of  things,  not  after  the  appearance,  but  accord- 
ing to  truth,  and  pronounce  of  them  as  they  are,  and 
not  as  they  seem  ;  may  we  not  much  rather  invert 
the  proverb,  and  say  :  one  tale  cannot  be  good,  till 
the  other  be  told  ?  That  is,  whether  it  be  good  or 
not,  the  judge  may  not  give  credit  to  either,  till  he 
hath  heard  both.  Nay,  may  we  not  many  times 
further  say,  when  both  tales  are  told,  that  neither  is 
good  ?  Because  there  is  most-what  in  every  man's 
tale  a  mixture  of  some  falsehoods  with  some  truths  ; 
whereby  it  may  so  happen  sometimes,  that  he  which 
hath  in  truth  the  more  equity  on  his  side,  by 
the  mingling  in  some  easily  discoverable  falsehoods 
in  telling  his  tale,  may  render  his  cause  the  more 
suspicious  to  him  that  heareth  it,  to  think  the  whole 
tale  naught  :  and  he  that  hath  indeed,  and  upon  the 
whole  matter,  the  worst  cause,  may  yet,  by  the  weav- 
ing in  some  evident  truths,  or  pregnant  probabilities, 
in  the  telling  of  his  tale,  gain  such  credit  with  him 
that  heareth  it,  that  he  will  be  very  inclinable  to 
believe  the  whole  tale  to  be  good.  Or,  howsoever, 
they  may  be  both  so  equally  false,  or  at  least  both 
so  equally  doubtful,  as  no  one  that  heareth  them  can 
well  tell  whether  of  both  to  give  credit  to.  It  was 
so  in  the  famous  case  of  the  two  inmate  harlots, 
whereof  King  Solomon  had  the  hearing.  The  livino- 
child  is  mine,  the  dead  one  thine,  saith  the  one  ;  no, 
saith  the  other,  the  dead  child  is  thine,  and  the 
living  mine.  Here  were  presumptions  on  both  sides 
(for   why   should    any  woman    challenge    another 

21 
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The  result  of  circumstantial  evidence  can  be  but 
probability,  not  certainty  ;  as  probability  of  guilt, 
not  certainty  of  it.  And  probability  of  guilt  arising 
from  circumstantial  evidence  may  ultimately,  and 
too  late  to  save  innocence,  be  discovered  to  have 
been  ill-founded. 

One  instance  of  this  kind,  which  occurred  in  the 
reign  of  James  I,  is  thus  mentioned  by  Sir  E.  Coke  : 
"  In  the  county  of  Warwick  there  were  two  brethren, 
the  one  having  a  daughter,  and  being  seized  of  lands 
in  fee,  devised  the  government  of  his  daughter,  and 
his  lands,  until  she  came  to  her  age  of  16  years,  to 
his  brother.  The  uncle  brought  up  his  niece  very 
well,  both  at  her  book  and  needle,  etc. ;  and  she  was 
about  8  to  9  years  of  age  ;  her  uncle  for  some  offense 
correcting  her,  she  was  heard  to  say,  '  Oh,  good 
uncle,  kill  me  not.'  After  which  time,  the  child 
after  much  inquiry  could  not  be  heard  of.  Where- 
upon the  uncle  being  suspected  of  the  murder  of  her, 
the  rather  for  that  he  was  her  next  heir,  was  com- 
mitted to  gaol  upon  suspicion  of  the  murder,  and 
was  admonished  by  the  Justices  of  Assize  to  find  out 
the  child,  and  thereupon  they  bailed  him  until  the 
next  assizes.  Against  which  time,  for  that  he  could 
not  find  her,  and  fearing  what  would  fall  out  against 
him,  he  took  another  child  as  like  unto  her  both  in 
person  and  years  as  he  could  find,  and  apparelled 
her  like  unto  the  true  child,  and  brought  her  to  the 
next  assizes  ;  but  upon  view  and  examination  she 
was  found  not  to  be  the  true  child  ;  and  upon  these 
presumptions,  he  was  indicted  and  found  guilty,  and 
was  hanged.  But  the  truth  of  the  case  was,  that  the 
child  being  beaten  over  night,  the  next  morning, 
when  she  should  go  to  school,  ran  away  into  the  next 


OF  CONCLUSION  FROM  FACTS.         323 

will  easily  agree  in  their  conclusion  upon  the  evi- 
dence. But  when  a  jury,  as  often  is  the  case,  are 
selected  from  a  large  number  of  men,  and,  as  regards 
the  persons  chosen,  are  brought  together  without 
distinction  of  mental  powers  or  acquirements,  with- 
out consideration  of  age,  their  professions,  their 
trades,  their  habits,  and  manner  of  life,  it  is  not  to 
be  wondered  at,  and  is  rather  to  be  expected,  that  a 
difference  of  opinion  among  them  should  sometimes 
be  found.  Each  is  exactly  the  same  man  in  court 
as  he  was  out  of  it :  whatever  powers  of  mind,  what- 
ever habit  of  reasoning,  whatever  notions,  whatever 
love  of  his  own  opinion,  and  obstinacy  in  adhering  to 
it,  •*  stiff  in  opinions,  always  in  the  wrong,"  ^ — ^in  a 
word,  whatever  good  or  ill  quality  he  possessed  out 
of  court,  this  he  brings  with  him  into  it. 

Among  the  jury  may  be  men,  who,  some  too  quick, 
and  others  too  slow,  in  arriving  at  a  decision  upon 
any  subject,  are  thus  described  by  Archbishop 
Whately  :  "It  is  worth  remarking,  that  many  per- 
sons are  of  such  a  disposition,  as  to  be  nearly  inca- 
pable of  remaining  in  doubt  on  any  point,  that  is  not 
wholly  uninteresting  to  them.  They  speedily  make 
up  their  minds  on  each  question,  and  come  to  some 
conclusion,  whether  there  are  any  good  grounds  for 
it,  or  not.  And  judging,  as  men  are  apt  to  do  in  all 
matters,  of  others  from  themselves,  they  usually  dis- 
credit the  most  solemn  assurances  of  any  one  who 
professes  to  be  in  a  state  of  doubt  on  some  question  ; 
taking  it  for  granted  that,  if  you  do  not  adopt  their 
opinion,  you  must  be  of  the  opposite.  Others,  again, 
there  are,  who  are  capable  of  remaining  in  doubt,  as 
long  as  the  reasons  on  each  side   seem  exactly 

1  Absalom  and  Ahithophel. 
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But  even  where  all  the  evidence  on  a  trial  is  direct, 
it  may  happen  that  the  conclusion  which  the  jury 
come  to  upon  it  is  not  grounded  on  truth  ;  for  not 
only  may  honest  witnesses  be  themselves  deceived, 
and  give  positive  testimony  of  that  which  is  not 
true,  but  dishonest  witnesses  may  perjure  themselves 
in  their  direct  testimony.  The  state  of  society  in 
the  reign  of  Henry  VI,  must  have  been  very  bad, 
when  Fortescue  could  at  that  time  thus  write  of 
false  witnesses  ; — he  is  speaking  of  the  Trial  by 
Witnesses  (without  a  jury),  according  to  the  manner 
of  the  Civil  Law,  and  says, — "  By  the  course  of 
Civil  Law,  the  party  who,  upon  the  trial,  holds  the 
affirmative  side  of  the  question  is  to  produce  his 
witnesses  whom  he  is  at  liberty  to  name  at  his 
pleasure.  On  the  other  hand,  a  negative  is  incapable 
of  being  proved  :  I  mean  directly,  though  indirectly 
it  is  otherwise.  Now,  he  may  well  be  thought  a 
person  of  an  inconsiderable  interest,  and  of  less 
application,  who,  from  the  gross  of  mankind  and  all 
his  acquaintance,  cannot  find  out  two,  so  devoid  of 
conscience  and  all  faith,  who,  through  fear,  inclina- 
tion, affection,  or  for  a  bribe,  will  not  be  ready  to 
gainsay  the  truth.  So  that  the  party,  to  make  good 
the  cause,  is  at  his  liberty  to  produce  two  of  such  a 
stamp  ;  and  if  the  other  party  had  ever  so  much 
mind  to  object  against  them  or  their  evidence,  it  will 
not  always  happen  that  they  are  or  can  be  known 
by  the  party  defendant  in  the  cause,  in  order  to  call 
in  question  their  life  and  conversation,  that,  as  per- 
sons of  a  profligate  character,  they  might  be  cross- 


of  persons  charged  with  witchcraft.  Such  confessions  are  attempted  to  he 
accounted  for  in  Mr.  Upham's  hook  on  Salem  Witchcraft.  [Salem  Witchcraft, 
by  C.  W.  Upham,  Boston,  1867  ;  Edin.  Kev.,  July,  1868.] 
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from  this  difference  between  them,  it  may  well  be 
expected,  and  indeed  it  can  scarcely  be  otherwise, 
that  the  two  men,  when  they  leave  the  jury-box  to 
consider  their  verdict,  will  carry  with  them  some 
facts,  which  they  share  in  common,  and  others  in 
which  one  of  them  does  not  participate  with  the 
other.  Indeed,  if  the  twelve  men  could,  so  soon  as 
they  enter  the  room,  to  which  they  retire,  throw 
down  upon  the  table  to  ocular  inspection,  each  man 
his  own  store  of  facts,  brought  with  him  from  the 
court,  it  is  probable  that  the  contributions  of  no  two 
men  would  be  seen  to  be  exactly  alike. 

But  supposing  the  superiority  and  inferiority 
above  noticed  not  to  exist,  but  all  the  twelve  men, 
in  each  of  the  respects  adverted  to,  to  stand  on  a 
perfect  equality  ;  in  this  case,  they  will  all  equally 
hear,  understand,  and  remember  the  facts  given  in 
evidence,  and  yet  they  may  differ  in  the  conclusion 
they  come  to  upon  them.  Their  disagreement  then 
will  not  be  on  the  facts,  on  what  is  proved  to  have 
been  seen  and  heard,  objects  of  the  witnesses'  eyes 
and  ears  ;  for  these  matters  the  jury  will  all  admit 
and  agree  in  ;  but  their  difference  may  be  on  some 
mental  abstraction,  the  mind's  inference  from  the 
facts  ;  different  men  may  draw  different  inferences 
from  them.  And  here  will  come  into  play  each 
man's  peculiar  force  and  turn  of  mind,  his  peculiar 
notions  and  convictions  he  entertains  on  this  or  that 
particular  subject,  and  which  have  been  generated, 
it  may  be,  by  his  knowledge  or  ignorance,  his  great 
or  little  experience,  by  his  just  or  defective  reason- 
ing, or  even  by  his  fancy  or  caprice  ;  in  a  word, 
there  will  here  come  into  play,  the  very  same  force 
and  turn  of  mind,  notions  and  convictions,  which  he 
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"When  a  jury  convict  on  direct  evidence  given  by 
perjured  persons,  they  are  deceived  by  an  artfully 
fabricated  story.  This  power  of  invention  may  be 
found  in  persons  who  would  abhor  to  apply  it  for 
any  purpose  of  injury  to,  or  tending  to  be  hurtful  to, 
others.  We  have  the  authority  of  Lord  Clarendon 
that  one  of  the  most  skillful  fabricators  of  a  false 
tale  of  things  said  and  done  by  others  was  Dr.  Wil- 
liams, who  was  Keeper  of  the  Great  Seal  in  the  time 
of  James  I,  and  Archbishop  of  York  in  the  reign  of 
Charles  I.  Of  him  Lord  Clarendon  says, — "  He  had 
a  faculty  of  making  relations  of  things  done  in  his 
own  presence,  and  discourses  made  to  himself,  or  in 
his  own  hearing,  with  all  the  circumstances  of  an- 
swers and  replies,  and  upon  arguments  of  great 
moment ;  all  which,  upon  examination,  were  still 
found  to  have  nothing  in  them  that  was  real,  but  to 


1849.  Upon  the  trial  it  was  satisfactorily  shown,  that  at  the  time  of  the 
accident  the  two  witnesses  were  in  Ireland.  Tallmadge  was  acquitted,  and 
the  witnesses  detained  to  answer  for  their  perjury,  committed  no  doubt,  to 
obtain  the  reward  offered  by  the  railway  company. 

In  the  winter  of  1856,  a  youth  named  Charles  E.  Sage,  aged  about  19,  was 
missed  from  his  home  in  Cromwell,  near  Middletown,  Connecticut.  Suspicion 
fell  upon  a  man  named  Patrick  Nugent  of  having  murdered  the  lad  and  put 
his  body  under  the  ice  in  the  Connecticut  river.  Nugent  was  arrested,  but 
discharged  for  want  of  evidence  to  connect  him  with  the  lad's  disappearance. 
Some  months  after,  a  headless  corpse  was  found  in  the  river.  From  marks  on 
the  body,  and  from  the  clothing,  this  was  supposed  to  be  the  body  of  Sage, 
there  was  also  found  the  lining  of  an  overcoat,  answering  the  description  of 
that  worn  by  him  just  previous  to  his  being  lost.  Again  an  interval,  and  a  man 
named  John  A.  Benson,  a  sailor,  came  to  Cromwell,  and  accused  Nugent  of 
having  murdered  Sage.  Benson  stated  he  saw  the  murder  committed,  and 
assisted  in  putting  away  the  remains;  he  accurately  described  the  appearance, 
dress,  etc.,  of  Sage  and  further  stated  that  he  came  to  Cromwell  expressly  to 
divulge  his  knowledge  concerning  the  murder,  as  it  preyed  upon  his  mind. 
Nugent  persistently  denied  his  guilt,  but  exliibited  signs  of  fear,  which  were 
construed  as  evidence  of  his  guilt.  A  true  bill  for  murder  was  foimd  against 
Nugent,  and  his  trial  appointed  to  take  place  in  December,  1857,  at  Hadden, 
Connecticut.  In  the  mean  time,  Sage  was  discovered  to  be  alive  and  living  at 
Ithaca,  New  York.    No  motive  was  apparent  for  the  conduct  of  Benson.  ] 
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of  the  men  to  judge  of  the  matter,  is  applicable,  if 
not  to  all,  at  least  to  all  the  usual  questions  which 
come  before  a  jury. 

In  a  case  of  circumstantial  evidence,  where  guilt 
may,  or  may  not,  be  inferred  from  the  direct  evidence 
given,  some  of  the  jury  may  think  the  evidence  will 
justify  them  in  drawing  the  inference,  and  others  of 
them  may  think  it  will  not. 

The  required  unanimity  of  a  jury  is  not  an  unfre- 
quent  subject  of  surprise  and  censure.^  A  distinguish- 
ed writer,  to  whom  the  requisition  seems  singular, 
offers  some  reasons,  on  which  he  thinks  it  is  founded. 
He  thus  speaks  of  it : — "  The  unanimity  of  the  twelve 
jurors  in  their  verdict  must  be  admitted  to  be  a  very 
singular  institution.  It  should  seem  that  the  reason 
for  requiring  this,  at  least  in  criminal  prosecutions, 
arose  from  compassion  to  the  prisoner ;  against  whom, 
if  the  oflFence  was  not  proved  beyond  all  possibility  of 
doubt  in  the  most  scrupulous  juror,  it  was  thought  to 
be  erring  on  the  merciful  side  that  this  single  veto 
should  acquit  him.  Another  reason  for  this  unanimity 
might  possibly  have  arisen  from  attaints  being  fre- 
quently brought  in  ancient  times  against  juries,  to 
which  punishment  every  juror  was  liable  ;  as  each  in- 
dividual, therefore  might  be  subject  to  a  conviction  in 
such  a  prosecution,  it  might  be  reasonable  that  every 
one  should  have  a  power  of  dissenting,  and  not  be 
concluded  by  the  opinion  of  others .     The  first  of  these 


'  ("If  sober,  intelligent  and  judicious  persons  were  in  all  cases  selected  to 
serve,  it  would,  I  think,  very  soon  appear  that  the  attacks  upon  this  method 
of  trial  have  been  misdirected,  and  ought  rather  to  have  sought  out  for  vigor- 
ous and  persistent  assault  the  carelessness,  the  partisanship,  the  ignorance, 
and,  no  doubt,  sometimes  the  corruption,  which  have  too  often  determined, 
and  still  do  determine,  what  citizens  shall  share  its  honors  and  perform  its 
duties."     (  " The  Jury  System,"  18  Am.  L.  Rev.  875,  877.) ) 
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only  question  for  the  jury  is,  whether  they  believe 
A.  or  B.  ;  a  question  that  often  causes  them  much 
perplexity.  The  consideration  of  preponderance 
may  arise  where  neither  of  the  two  witnesses  is  a 
party,  nor  the  wife  of  a  party,  to  the  cause  ;  or  where 
one  of  the  witnesses  is  a  party,  or  the  wife  of  a  party, 
to  the  cause ;  and  the  other  a  witness  for  the  opposite 
party  :  or  where  the  two  witnesses  are  themselves 
the  opposed  parties  in  the  cause  :  or  where  one  of 
the  witnesses  is  the  wife  of  the  one  party,  and  the 
other  is  the  wife  of  the  other  party. 

In  a  case  of  contradiction  of  this  nature,  if  the  jury 
on  the  evidence  believe  one  or  both  of  the  witnesses 


physician  or  surgeon  would  be  much  more  Ukely  to  observe  particular  symp- 
toms or  appearances  in  a  medical  or  surgical  case,  and  to  form  from  them  cor- 
rect conclusions,  than  an  unskillful  and  inexperienced  person  would  be  likely 
to  do.  Much  must  also  depend  upon  a  comparison  of  the  means  and  oppor- 
tunity which  the  witnesses  had  for  making  observations  of  the  circumstances 
which  were  likely  to  excite  and  engage  their  attention,  and  of  their  reasons 
and  motives  for  attending  ;  and  here  it  is  to  be  observed,  that  there  is  an  im- 
portant distinction  between  positive  and  negative  testimony.  If  one  witness 
were  positively  to  swear  that  he  saw  or  heard  a  fact,  and  another  were  merely 
to  swear  that  he  was  present,  but  did  not  see  or  hear  it,  and  the  witnesses 
were  equally  trustworthy,  the  general  principle  would,  in  ordinary  cases, 
create  a  preponderance  in  favor  of  the  affirmative  ;  for  it  would  usually  hap- 
pen that  a  witness  who  swore  positively,  minutely  and  circumstantially  to  a 
fact  which  was  untrue  would  be  guilty  of  perjury,  but  it  would  by  no  means 
follow  that  a  witness  who  swore  negatively  would  be  perjured,  although  the 
affirmative  were  true,  the  falsity  of  the  testimony  might  arise  from  inatten- 
tion, mistake,  or  defect  of  memory  ;  and,  therefore,  even  independently  of 
the  usual  presumption  in  favor  of  innocence,  the  probability  would  be  in 
favor  of  the  affirmative.  If,  for  instance,  two  persons  should  remain  in  the 
same  room  for  the  same  period  of  time,  and  one  of  them  should  swear  that 
during  that  time  he  heard  a  clock  in  the  room  strike  the  hour,  and  the  other 
should  swear  that  he  did  not  hear  the  clock  strike,  it  is  very  possible  that  the 
fact  might  be  true,  and  yet  each  might  swear  truly.  It  is  not  only  possible, 
but  probable,  that  the  latter  witness,  though  in  the  same  room,  through  inat- 
tention, might  be  unconscious  of  the  fact,  or,  being  conscious  of  it  at  the 
time,  that  the  recollection  of  it  had  afterwards  faded  from  his  memory.  It 
follows,  therefore,  by  way  of  corollary  to  the  last  proposition,  that  in  such 
cases,  unless  the  contrary  manifestly  appear,  the  presumption  in  favor  of 
human  veracity  operates  to  support  the  affirmative.  ( Starkie  on  Evidence 
e.(10th  Am.  ed.,  »866.) 
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operates  (as  he  said)  by  producing  discussion  and  coU' 
cession  among  jurors,  and  thus  makes  a  verdict  by 
even  compulsory  unanimity  a  truer  extract  of  the  aver- 
age sense  of  the  whole  of  them,  than  if  all  reasoning 
had  been  superseded  by  a  vote.  There  is  some  in- 
genuity in  this,  which  is  uU  that  can  be  said  in  de- 
fense of  the  venerable  English  habit.  But  if  it  was 
sound,  it  is  odd  that  of  all  the  tribes  of  mankind 
the  habit  has  been  tolerated  in  England  alone.  I 
believe  it  to  be  absurd ;  and  that,  whether  a  bare 
majority  ought  to  be  allowed  to  decide  or  not,  al- 
ways requiring  unanimity  is  nonsense.  Experience 
has  not  in  the  least  diminished  our  Scotch  aversion 
toit."i 

If  we  do  not  take  experience  for  our  guide,  it  may 
indeed  be  thought,  that  to  require  one  mind  in  a  jury 
must  be  a  source  of  constant  diflSculty.  But  after 
the  experience  of  some  centuries,  this  is  by  no  means 
found  to  be  the  case  ;  and  of  the  multitude  of  causes 
every  year  decided,  the  number,  in  which  the  jury 
are  unable  to  agree,  is  extremely  small,  compared 
with  the  number  in  which  they  are  unanimous.  The 
reason  of  this  may  be,  that  sometimes  each  juryman 
at  first  takes  essentially  the  same  view  of  the  case 
that  his  fellows  do ;  and  that  at  other  times,  when 
among  them  there  are  differences  in  their  impressions 
and  inferences,  these  differences  are  combated  and 
overcome  by  good  sense,  good  temper,  and  free  dis- 
cussion, a  discussion  in  which  they  mutually  give 
and  take  corrections  of  their  views,  they  not  disdain- 
ing to  defer  to  the  opinions  of  their  fellows,  a  defer- 
ence lawful,  and  which  they  may  the  less  hesitate  to 


1  Cockburn's  Memorials  of  his  Time,  p.  300,  ed.  1856. 
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the  circumstances,  whether  this  or  that  witness' 
original  perception  of  things,  he  says  he  saw  or  heard, 
was  perfect  or  defective  ;  whether  the  impression 
they  made  on  him  was  strong  or  weak  ;  whether  his 
remembrance  of  them  is  to  be  depended  on.  In  these 
cases,  if,  after  every  consideration,  the  matter  stands 
in  efFeet  simply  thus  :  "  The  one  saith.  This  is  my 
son  that  liveth,  and  thy  son  is  the  dead  :  and  the 
other  saith,  Nay  ;  but  thy  son  is  the  dead,  and  ray 
son  is  the  living  :  "Mt  is  plain  the  jury  will  require 
the  wisdom  of  Solomon  to  decide  between  two  such 
direct  and  entire  contradictions. 

The  difficulty  a  jury  may  sometimes  have  in  com- 
ing to  a  right  conclusion  on  evidence  is  thus  forcibly 
stated  by  Bishop  Sanderson,  in  a  sermon  preached  by 
him  at  the  Assizes,  at  Lincoln,  in  1630  :  "  And  as  he  ' 
[the  magistrate]  may  be  ignorant  in  matter  of  fact, 
for  want  of  due  information ;  so  may  he  secondly  be 
doubtful  in  point  of  right,  for  want  of  clear  and  full 
evidence.  Whereof  also  there  may  be  divers  reasons  ; 
and  among  the  rest  these  which  I  shall  now  propose  : 
First,  the  great  diversity,  yea,  sometimes  flat  repug- 
nancy and  contrariety,  that  is  between  the  informa- 
tions on  the  one  side,  and  on  the  other.  For  men  are  ex- 
tremely partial,  and  will  not  tell  their  own  tales  with 
such  sincerity  and  indiflferency  as  they  ought  ;  but 
as  much  in  favor  of  themselves,  and  to  prejudice  of 
their  adversaries,  as  they  can  devise  to  do  with  any 
show  of  probability.  We  used  to  say,  one  tale  is 
good  till  another  be  told  :  and  the  proverb  is  true, 
in  that  sense  wherein  it  was  first  meant,  and  is 
commonly  understood,  Solomon  hath  a  proverb 
much  to  the  same  purpose, — '  He  that  is  first  in  his 

^  Kings,  iii,  23. 
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Sometimes  a  jury  are  exhorted  to  judge  of  a  case, 
as  men  having  a  knowledge  of  the  world.  What  is 
it  to  have  a  knowledge  of  the  world  ?  What  is  the 
world  ? 

One  of  Dr.  Johnson's  definitions  of  world  is,  "  Pub- 
lic life  ;  the  Public."  And,  according  to  Southey, 
"  There  is  the  Fashionable  Public,  and  the  Religious 
Public,  and  the  Playgoing  Public,  and  the  Sporting 
Public,  and  the  Commercial  Public,  and  the  Literary 
Public,  and  the  Reading  Public  ;  they  call  themselves 
Worlds  sometimes."  ^ 

Others  of  Dr.  Johnson's  definitions  of  world  are, — 
"  The  manners  of  men;  the  practice  of  life  ; "  and 
these  he  gives  on  the  authorities  of  Dryden,  Addison 
and  Swift. 

"  The  Monkey  who  had  seen  the  world"  (Gay's 
Monkey),  on  his  return  home  gives  to  his  compat- 
riots, "  the  hairy  sylvans,  who  round  him  press,"  an 
account  of  "the  manners  of  men;  the  practice  of 
life." 

The  Vicar  of  Wakefield  saw  much  of  the  world, 
both  at  home  and  abroad :  and  particularly  at  the 
fair,  where  he  sold  his  horse,  old  Blackberry,  to  Mr. 
Jenkinson.  In  prison,  too,  he  saw  something  of 
life ;  and  of  a  fellow  prisoner,  the  same  Mr.  Jenkin- 
son, who  bought  the  horse,  "  but  forgot  to  pay  for 
him,"  he  says, — "  I  found  this  to  be  a  knowing 
man,  of  strong  unlettered  sense,  but  a  thorough  knowl- 
edge of  the  world,  as  it  is  called,  or,  more  properly 
speaking,  of  human  nature  on  the  wrong  side."  A 
fair  also  was  fatal  to  the  Vicar's  son  Moses,  who 


1  The  Doctor,  Vol.  II,  p.  22,  ed.  1834,  [and  see  Tristram  Shandy,  ch.  vii. 
Dean  Swift  somewhere  says  :  Whoever  lives  at  a  different  end  of  the  town 
from  me,  I  look  upon  as  a  person  out  of  the  world,  and  only  myself  and  the 
scene  about  me  to  be  in  it.] 
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woman's  child  ?) ;  but  proofs  on  neither  (for  being 
there  were  none  in  the  house  but  they  two,  neither 
of  them  could  produce  any  witnesses).  The  case 
hung  thus  even  :  no  more  evidence  on  the  one  side 
than  on  the  other  ;  no  less  confidence  on  the  one 
side  than  on  the  other.  Solomon,  indeed,  by  that 
wisdom  wherewith  God  had  endowed  him  in  a  tran- 
scendent measure,  found  out  a  means  whereby  to 
turn  the  scales,  to  untie  that  hard  knot,  and  to  dis- 
cover the  hidden  truth.  But  what  could  a  judge,  or 
a  jury,  of  no  more  than  ordinary  wisdom,  then  have 
been  able  to  have  said  or  done  in  such  a  case  ;  but 
even  to  have  left  it  as  they  found  it  ?  And  truly 
for  any  thing  I  know,  ignorance  must  have  been  their 
best  excuse."^ 

By  the  English  law  a  jury  upon  a  trial  consists  of 
twelve  men,  and  the  whole  twelve  are  required  to  be 
of  one  mind,  to  join  unanimously  in  their  verdict. 
Where  there  is  much  latitude  of  circumstance  and 
reasoning,  the  nature  of  mankind  is  such,  that  men 
differ  very  materially  in  the  opinions  they  form  on  a 
particular  subject,  be  it  religion,  politics,  or  a  branch 
of  science  or  art.  But  the  circumstances  of  a  trial, 
the  question  they  raise,  and  the  reasoning  required 
to  arrive  at  a  verdict,  are  of  a  limited  range  ;  and 
yet  on  a  question  so  circumscribed,  it  is  sometimes 
found  the  jury  differ  in  their  opinions  upon  it, 
and  from  this  want  of  unanimity  are  unable  to  re- 
turn a  verdict. 

Supposing  each  of  the  twelve  men,  relatively  to 
the  rest,  to  possess  equal  intellectual  powers,  and 
equal  qualifications  of  other  kinds,  required  for  the 
discharge  of  their  duty,  it  maybe  expected  that  they 

*  Bishop  Sanderson's  Sermons,  Vol.  I,  p.  271,  ed.  1681. 
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Meanings,  which  Dr.  Johnson  assigns  to  "  doubt," 
are — "uncertainty  of  mind;  suspense;  undeter- 
mined state  of  opinion  ;  "  and  one  of  his  authorities  is 
this  from  Locke, — "  Those,  who  have  examined  it, 
are  thereby  got  past  doubt  in  all  the  doctrines  they 
profess."  To  the  verb,  doubt,  Dr.  Johnson  gives  the 
meanings, — "  To  question  ;  to  be  in  uncertainty  ;  " 
and  one  of  his  examples  is  the  following  from 
Hooker  : — "  Even  in  matters  divine,  concerning  some 


degree  of  probability  as  amounts  to  moral  certainty.  From  the  highest  de- 
gree it  may  decline,  by  an  iniinite  number  of  gradations,  until  it  produces  in 
the  mind  nothing  more  than  a  mere  preponderance  of  assent  in  favor  of  the 
particular  fact. 

"  The  distinction  between  full  proof  and  mere  preponderance  of  evidence 
is,  in  its  application,  very  important.  In  all  criminal  cases  whatsoever,  it  is 
essential  to  a  verdict  of  condemnation,  that  the  guilt  of  the  accused 
should  be  fully  proved;  neither  a  mere  preponderance  of  evidence,  nor  any 
weight  of  preponderant  evidence,  is  sufficient  for  the  purpose,  unless  it  gen- 
erate full  belief  of  the  fact  to  the  exclusion  of  all  reasonable  doubt.  But  in 
many  cases  of  a  civil  nature,  where  the  right  is  dubious,  and  the  claims  of 
the  contesting  parties  are  supported  by  evidence  nearly  equipoised,  a  mere 
preponderance  of  evidence  on  either  side  may  be  sufficient  to  turn  the  scale. 
This  happens,  as  it  seems,  in  all  cases  where  no  presumption  of  law,  or  prima 
facie  right,  operates  in  favor  of  either  party;  as,  for  example,  where  the  ques- 
tion between  the  owners  of  contiguous  estates  is,  whether  a  particular  tree 
near  the  boundary  grows  on  the  land  of  one  or  the  other.  But  even  where 
the  contest  is  as  to  civil  rights  only,  a  mere  preponderance  of  evidence,  such 
as  would  induce  a  jury  to  incline  to  the  one  side  rather  than  the  other,  is  fre- 
quently insufficient.  It  would  be  so  in  all  cases  where  it  fell  short  of  fully 
disproving  a  legal  right  once  admitted  or  established,  or  of  rebutting  a  pre- 
sumption of  law.  If  a  party  claimed  as  devisee  against  the  heir  at  law,  full 
proof  of  the  devise,  with  all  its  formalities,  would  be  essential:  circum- 
stantial evidence,  which  merely  showed  it  to  be  more  probable  that  the  testa- 
tor had  made  a  will  in  favor  of  the  party  claiming  as  devisee,  than  that  he 
had  not  done  so,  would  be  insufficient.  So,  where  a  devise  to  be  fully  estab- 
lished by  one  who  claimed  as  devisee,  it  would  not  be  sufficient  to  show  a 
mere  probability  that  the  devisor  had  made  a  subsequent  will,  revoking  the 
former.  One  who  seeks  to  charge'  another  with  a  debt  must  do  so  by  full 
and  satisfactory  proof;  and,  on  the  other  hand,  where  a  debt  has  once  been 
established  by  competent  proof,  the  debtor  cannot  discharge  himself  but  by 
full  proof  of  satisfaction.  Again,  where  the  law  raises  a  presumption  in 
favor  of  the  fact,  the  contrary  must  be  fully  proved,  or,  at  least,  such  facts 
must  be  proved  as  are  sufficient  to  raise  a  contrary  and  stronger  presump- 
tion."   (  Starkie  on  Evidence  ( 10th  Am.  ed.)  *817.)  ) 
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balanced;  but  not  otherwise.  Such  a  person,  as 
soon  as  he  perceives  any,  the  smallest,  preponder- 
ance of  probability  on  one  side  of  a  question,  can  no 
more  refrain  from  deciding  immediately,  and  with 
full  conviction,  on  that  side,  than  he  could  continue 
to  stand,  after  having  lost  his  equilibrium,  in  a  slant- 
ing position,  like  the  famous  tower  at  Pisa.  And  he 
will,  accordingly,  be  disposed  to  consider  an  ac- 
knowledgment, that  there  are  somewhat  the  strong- 
er reasons  on  one  side,  as  equivalent  to  a  confident 

decision The  infirmities  above  mentioned 

are  those  of  ordinary  minds.  A  smaller  number  of 
persons,  among  whom,  however,  are  to  be  found  a 
larger  proportion  of  the  intelligent,  are  prone  to  the 
opposite  extreme  ;  that  of  not  deciding,  as  long  as 
there  are  reasons  to  be  found  on  both  sides,  even 
though  there  may  be  a  clear  and  strong  preponder- 
ance on  the  one,  and  even  though  the  case  may  be 
such  as  to  call  for  a  practical  decision.  As  the  one 
description  of  men  rush  hastily  to  a  conclusion,  and 
trouble  themselves  little  about  premises,  so  the 
other  carefully  examine  premises,  and  care  too  little 
for  conclusions.  The  one  decide  without  inquiring, 
the  other  inquire  without  deciding."  ^ 

Of  the  jury  assembled  it  will  always  be  found, 
that  one  man  hears  better  than  another,  has  a  quicker 
apprehension  of  what  a  witness  says,  understands 
it  more  readily,  has  a  better  memory,  is  less  subject 
to  absence  of  mind,  keeps  his  mind  more  attentive 
to  what  is  going  on,  wandering  neither  from  habit, 
nor  from  any  accidental  noise  or  other  chance  inci- 
dent in  court.  The  superiority  of  one  man  implies 
the  inferiority  of  another  in  these  respects.     And 

1  Bacon's  Essays,  with.  Annotations  by  Archb.  Whately,  p.  238,  ed.  1856. 
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Were  it  not  that  the  force  of  a  covenant  is  merged 
in  the  sanctity  of  an  oath,  the  jury's  oath  to  give 
"  a  true  verdict  according  to  the  evidence,"  each 
juryman  might  sometimes  be  exhorted  to  say,  in  the 
fervor  of  feeling  of  Chief  Justice  Crew,  when  deliver- 
ing his  opinion  to  the  House  of  Lords,  in  the  great 
cause  on  the  title  of  Robert  de  Vere  to  the  Earldom 
of  Oxford, — "I  have  labored  to  make  a  covenant 
with  myself,  that  affection  may  not  press  upon  judg- 
ment." 1 

This  accords  with  the  duty  which  Cicero  imposes 
on  a  judge, — to  lay  aside  the  character  of  friend  on 
taking  that  of  judge.  ^ 

Cicero  in  one  of  his  addresses  to  a  jury  specifically 
points  out  to  them  certain  duties  which  a  jury  must 
attend  to  ;  they  are  to  consider  that  not  only  a 
power,  but  a  trust,  is  given  to  them :  it  maybe  their 
duty  to  acquit  their  enemy  and  convict  their  friend  ; 
they  must  consider  not  what  their  own  inclinations 
would  lead  them  to  do,  but  what  the  law  and  their 
oaths  oblige  them  to  do  ;  they  are  not  at  liberty  to 
do  as  they  please,  but  must  bear  in  mind  what  law 
and  equity  and  their  oaths  require  of  them  ;  they 
must  banish  from  their  minds  all  humor  and  caprice, 
hatred,  envy,  fear,  and  all  sorts  of  bad  passions  ;  and 
above  all  they  are  to  take  conscience  for  their  guide  ; 
that  monitor,  he  says,  which  we  have  received  from 
heaven,  of  which  we  cannot  divest  ourselves,  and 
which,  if  we  take  it  as  our  companion  and  guide 
through  life,  will  enable  us  to  live  without  fear  and 
with  all  honor.^ 

This  advice  of  Cicero  appears  to  have  been  very 


1  sir  W.  Jones'  Eep.  101.  a  Cic.  Off.  iii,  10. 

Cic.  Pro  Cluentio,  58. 
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possessed  before  he  entered  the  court,  and  which 
accompanied  him  into  it. 

From  what  is  proved  to  have  been  seen  or  heard, 
the  mental  abstraction  or  inference  maybe, — a  prom- 
ise, or  intention,  or  negligence.  From  the  proofs 
one  man  may  infer  a  particular  promise  ;  as  a  prom- 
ise to  do  certain  work,  to  pay  a  debt,  to  marry  a  par- 
ticular person  ;  or  may  infer  a  particular  intention  ; 
as  an  intention  to  commit  a  robbery.  And,  in  either 
case,  another  man  may  fail  to  draw  the  same  in- 
ference. Negligence  is  separable  into  kinds,  and  the 
kind  is  determined  by  the  subject-matter  of  it. 
Many  persons  have  in  their  minds  a  loose,  undefined, 
notion  of  negligence ;  and  this  some,  without  con- 
sideration, are  prepared  to  apply  to  any  subject ;  but 
it  is  clear  that  some  persons  are  wholly  unqualified 
to  judge  of  negligence  in  particular  instances  ;  as 
for  example,  in  a  question  of  negligence,  imputable 
to  one  or  other  of  the  drivers  of  two  carriages,  which 
come  into  collision ;  or  a  question  of  negligence 
charged  upon  the  steersmen  of  two  vessels,  driven 
one  against  the  other.  In  either  case,  a  loose,  un- 
defined notion  of  negligence  will  not  suffice  to  cast 
the  blame  of  it  on  this  man  or  on  that.  To  judge  of 
the  driver's  imputed  negligence,  a  person  must  have 
a  certain  knowledge  of  the  art  and  skill  required  in 
driving,  the  duties  of  the  driver,  and  his  incidental 
difficulties.  And  the  like  may  be  said  of  negligence 
imputed  to  a  steersman  of  a  vessel.  So  that  in  these 
particular  instances  of  negligence,  it  may  very  well 
happen,  that  a  jury  may  differ  in  their  opinions,  some 
being  better  qualified  than  the  rest  to  come  to  a 
right  conclusion  upon  it.  The  principle  of  this  di- 
versity of  opinion,  namely,  the  different  qualifications 
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And  to  what  a  fearful  extent  may  a  verdict  affect 
a  person  !  It  may  pronounce  a  man  sane  or  insane  ; 
it  may  establish  character,  or  take  it  away  ;  it  may 
give  liberty  to  the  captive,  or  turn  liberty  into  slav- 
ery :  it  may  continue  life  to  a  prisoner,  or  consign 
him  to  death.^ 

When  a  jury  sit  in  judgment  on  a  homicide,  al- 
though by  their  verdict  his  life  will  be  forfeited, 
they  must  not  suffer  pity  for  him  to  mingle  with 
their  oaths,  and  to  divert  the  course  of  justice.  To 
this  pity  they  should  add  the  reflection  that  his  vic- 
tim claims  compassion,  too.^ 

On  trial  by  Jury  many  eulogies  have  been  shed ;  ^ 


1  "  '  Go,  crucify  that  slave.'     '  For  what  offence  ? 

Who  the  accuser  ?    Where  the  evidence  ? 

For  when  the  life  of  man  is  in  debate, 

No  time  can  be  too  long,  no  care  too  great : 

Hear  all,  weigh  all  with  caution.'  " 

GiFFOBD. — Juvenal,  Sat.  vl,  218. 
2  Wordsworth's  Sonnets  on  the  Punishment  of  Death. 
'("  The  jury  is  an  indispensable  part  of  the  machinery  of  justice.  Liberty 
cannot  exist  without  trial  by  jury,  and  despotism  cannot  long  survive  with  it, 
The  hard  sense  and  courageous  firmness  of  English  juries  more  than  once 
preserved  the  liberties  of  the  English  people  against  the  combined  attack  of 
the  king  and  his  servile  judges.  It  was  by  the  verdict  of  a  jury  that  the  right 
of  every  man  to  worship  God  according  to  the  dictates  of  his  own  conscience 
was  first  successfully  asserted.  The  verdict  was  against  the  advice  and  direc- 
tion of  the  dependent  and  bigoted  judges,  and  the  jury  was  fined  and  impris- 
oned for  rendering  it.  But  one  of  the  jurors  was  as  bold  and  determined  in 
asserting  the  rights  of  juries  as  he  had  been  firm  and  courageous  in  main- 
taining the  rights  of  the  Quakers  to  worship  God  according  to  their  faith; 
and  he  challenged  the  right  of  the  court  to  fine  and  imprison  them  for  their 
verdict,  and  succeeded  in  establishing  the  principle  that  a  jury  cannot  law- 
fully be  punished  by  fine,  imprisonment,  or  otherwise,  for  finding  a  verdict 
according  to  the  dictates  of  their  conscience  and  judgment.  The  freedom  fo 
the  press,  the  right  to  criticise  the  official  acts  of  public  officers,  and  the  right 
of  the  jury  to  determine  whether  matter  alleged  to  be  libelous  was  so  in  fact, 
were  practically  established  by  juries  before  the  passage  of  Forx's  Libel  Act. 
These  principles  were  asserted  and  established  by  the  verdicts  of  juries  against 
the  most  vehement  efforts  of  the  crown  and  its  judges  to  suppress  them.  Mr. 
Fox's  bill,  which  was  merely  declaratory  of  the  existing  law,  was  carried 
'against  the  efforts  of  Lord  Thurlow  and  the  bigoted  opinion  of  all  the 
judges.'    The  history  of  the  struggle  for  the  establishment  of  these  princi. 
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reasons  may  account  for  the  necessary  unanimity  in 
criminal  suits,  and  the  latter  in  those  of  a  civil  nature, 
in  which  cases  only  the  prosecution  of  attaint  took 
place.  Another  cause  for  the  unanimity  of  a  jury 
might  possibly  arise,  from  their  being  unwilling  that 
individuals  might  be  obnoxious  to  the  Crown,  or  per- 
haps parties,  if  the  opinion  of  each  was  separately 
known.  When  the  verdict  was  unanimous, '  Defendit 
numerus  junctceque  umhone  phalanges.*  "  ^ 

A  late  eminent  Scotch  lawyer,  who  believed  it  to  be 
absurd  to  require  unanimity  in  a  jury,  gives  the 
following  account  of  the  introduction  of  the  Jury 
Court  into  Scotland  ; — "  One  great  outcry  against  this 
court  at  first  was  excited  by  our  being  required  to 
adopt  the  English  unanimity  of  juries.  We  had 
been  accustomed  to  it  for  above  a  century  in  the 
Exchequer,  which  was  an  English  court.  But  its 
sittings  were  solely  in  Edinburgh,  and  its  verdicts 
were  of  a  penal  nature  ;  so  that  the  country  at  large 
knew  little  about  its  proceedings,  and  it  had  not  to 
deal  with  the  complexity  of  civil  competitions.  It 
therefore  got  on  without  much  practical  obstruction. 
But  when  it  was  proposed  to  carry  the  principle  into 
all  proofs,  and  all  over  the  land,  hosts  of  fiery  ob- 
jectors started  up,  who  on  grounds  logical,  political, 
metaphysical  and  religious,  denounced  the  scheme 
as  justifying  rebellion  at  the  least.  The  religious 
objection,  which  resolved  into  the  perjury  (as  it  was 
called)  of  the  minority,  sacrificing  its  conscience  to 
the  conscience  of  the  majority,  was  the  one  that 
made  the  deepest  impression  on  the  Scotch  mind. 
Meadowbank  wrote  a  good  pamphlet  explanatory  of 
the  true  working  of  the  principle  of  unanimity,  which 

1  Bamngton  on  the  Statutes,  p.  20,  5th  ed. 
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These  two  things  merit  the  reflection  of  any  one, 
who  desires  to  make  a  law- suit  an  instrument  of  in- 
justice ;  who  tries  to  carry  his  cause  by  cunning  and 
falsehood : 

One  is,  that,  if  he  be  successful,  his  own  conscience 
will  avenge  the  crime.  ^  The  other  is,  that  the  truth 
may  be  too  strong  for  him,  and  his  attempt  may 
fail.  ^ 

In  a  sermon  preached  at  the  assizes  at  Lincoln,  in 
1625,  Bishop  Sanderson  takes  these  verses  in  Exodus, 
ch.  xxiii, — "  Thou  shalt  not  raise  a  false  report ;  Put 
not  thine  hand  with  the  wicked  to  be  an  unrighteous 
witness ;  Thou  shalt  not  follow  a  multitude  to  do 
evil ;  Neither  shalt  thou  speak  in  a  cause,  to  decline 
after  many  to  wrest  judgment  ; " — and  from  these 
verses  he  gives  to  "  the  accuser,  the  witness,  the 
juror,  the  pleader,"  to  each  of  them,  "  some  brief 
intimation  of  their  duty."  This  intimation  is  thus 
expressed  : 

"  If  thou  comest  hither,  then,  as  a  plaintiff,  or 
other  party  in  a  civil  cause,  or  to  give  voluntary  in- 
formation upon  a  statute,  or  to  prosecute  against  a 
malefactor,  or  in  any  way  in  the  nature  of  an  accuser, 
let  neither  the  hope  of  gain,  or  of  any  other  advan- 
tage, to  thyself,  nor  secret  malice  or  envy  against 
thine  adversary,  nor  thy  desire  to  give  satisfaction 
to  any  third  party,  sway  thee  beyond  the  bounds  of 
truth  and  equity ;  no,  not  a  little,  either  to  devise 
an  untruth  against  thy  neighbor  or  thine  own  head, 
or  by  a  hard  construction  to  deprave  the  harmless 
actions  or  speeches  of  others,  or  to  make  them  worse 


1  Juvenal,  Sat.  xiii.  1 ;  Ibid,  96. 

2  Great  is  the  force  of  truth  ;  man's  crafty  fictitious  tales  are  powerless 
against  it. — Gic.  Pro.  Ccelio,  25.  Eloquence  is  not  all  in  all;  certain  truths 
are  so  strong  that  nothing  can  weaken  them. — Cic.  Pro.  Quintio,  26. 
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yield,  since  the  jurymen,  to  whom  they  defer,  form 
and  express  those  very  opinions  upon  their  oaths. 

Frequently  a  jury  are  advised  to  look  at  the  ques- 
tion before  them,  as  "sensible  men,"  as  "men  of 
common  sense."  In  these  cases  it  is  assumed,  and 
rightly  so,  that  the  jury  are  sensible  men,  men  of 
common  sense  ;  for  of  such  persons  a  jury  is,  beyond 
all  doubt,  very  generally  composed.  And  yet  there 
may  be  exceptions,  if,  as  Southey  testifies,  common 
sense  is  rare  ;  for  he  speaks  of  it,  as  "  that  best  and 
rarest  of  all  senses,  called  Common  Sense. "^  And 
it  certainly  sometimes  happens,  that  a  jury  give  a 
verdict  startling  to  sober  ordinary  minds,  one  that 
takes  the  auditory  by  surprise  ;  a  verdict  returned 
to  the  great  astonishment  of  all  present.  In  these 
cases,  if  the  verdict  be  right,  it  is  clear  the  jury  are 
the  sensible  men,  they  have  more  common  sense  than 
their  audience,  although  thirty,  forty,  or  fifty -fold 
more  numerous.  And  if  the  verdict  be  wrong,  it 
may  be  a  comfort  to  the  jury,  among  themselves,  in 
their  relation  the  one  to  the  other,  to  feel  that  they 
have  erred  in  company  ;  and,  in  their  relation  to  the 
public,  it  may  be  a  consolation  to  them  to  know, 
that  if  on  a  point  of  fact  they  have  made  a  blunder, 
a  court  in  "Westminster  Hall  has  occasionally  on  a 
point  of  law  given  a  judgment,  which  another  court 
in  the  same  Hall  has  pronounced  to  be,  in  one  in- 
stance, "  a  shocking  decision  ;  " ''  in  another,  an 
"  extraordinary  "  case  ;  ^  and  in  a  third,  a  case  that 
"  ought  not  to  have  been  decided  as  it  was."  * 

1  The  Doctor,  Vol.  II,  p.  86,  ed.  1834.  ^  1  Taunt.  292. 

'  14  Vesey,  175. 

*  19  Ves.  479.  [The  collection  of  overruled  cases,  published  by  Green- 
leaf,  and  of  which  a  second  edition  was  compiled  by  ourselves  In  1856,  testifies 
to  the  Immense  number  of  errors  on  points  of  law,  committed  by  courts  of 
justice.] 
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men  withal,  that  dare  not  think  of  being  wiser  than 
their  leader  ;  or  unwilling  to  stickle  against  a  major 
part,  whether  they  go  right  or  wrong  ;  or  resolved 
already  upon  the  verdict,  no  matter  what  the  evi- 
dence be  ;  consider  what  is  the  weight  and  religion 
of  an  oath.  Remember  that  he  sinneth  not  less  that 
sinneth  with  company.  Whatsoever  the  rest  do,  re- 
solve thou  to  do  no  otherwise  than  as  God  shall  put 
into  thy  heart,  and  as  the  evidence  shall  lead  thee, 
The  third  rule  in  that  text  must  be  thy  rule.  Thy 
shalt  not  follow  a  multitude  to  do  evil.  They  are 
silly  that,  in  point  either  of  religion  or  justice  would 
teach  us  to  measure  either  truth  or  right  by  multi- 
tudes. 

"  If  thou  eomest  hither,  fourthly,  as  to  thine  har- 
vest, to  reap  some  fruit  of  thy  long  and  expenseful 
study  in  the  laws,  to  assist  thy  client  and  his  cause 
with  thy  counsel,  learning,  and  eloquence  ;  think 
not  because  thou  speakest  for  thy  fee,  that  therefore 
thy  tongue  is  not  thine  own,  but  thou  must  speak 
what  thy  client  will  have  thee  speak,  be  it  true  or 
false  ;  neither  think  because  thou  hast  the  liberty  of 
the  court,  and  perhaps  the  favor  of  the  judge,  that 
therefore  thy  tongue  is  thine  own,  and  thou  mayest 
speak  thy  pleasure  to  the  prejudice  of  the  adversaries, 
person  or  cause  ;  seek  not  preposterously  to  win  the 
name  of  a  good  lawyer,  by  wrestling  and  perverting 
good  laws  ;  or  the  opinion  of  the  best  counsellor,  by 
giving  the  worst  and  shrewdest  counsel.  Count  it 
not,  as  Protagoras  did,  the  glory  of  thy  profession, 
by  subtilty  of  wit  and  volubility  of  tongue,  to  make 
the  worst  cause  the  better  ;  but  like  a  good  man,  as 
well  as  a  good  orator,  use  the  power  of  thy  tongue 
and  wit  to  shame  impudence  and  protect  innocency, 
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there  sold  the  colt,  and  laid  out  the  money  for  it  in 
a  "  bargain" — a  gross  of  green  spectacles. i 

The  Monkey  of  Gay  saw  the  vanities  and  vices  of 
polite  society.  So  also  did  Dr.  Primrose,  And  he 
and  his  son  bought,  and  dearly  too,  experience  in 
the  ways  of  a  lower  society,  that  of  cheats  and 
swindlers. 

The  practices  of  life  which  Parnel's  Hermit  saw  are 
of  a  graver  character  : 

"  To  know  the  world  by  sight, 
To  find  if  books  or  swains  report  it  right, 
He  quits  liis  cell." 

and  sees — theft  and  murder. 

The  worlds  mentioned  by  Johnson  and  Southey, 
all  in  their  turn,  pass  in  review  before  a  jury.  By 
turns  a  jury  see,  with  the  Monkey  of  Gay,  the  vani- 
ties and  vices  of  polite  society  ;  with  Dr.  Primrose 
and  his  son,  the  ways  of  cheats  and  swindlers  ;  and 
with  Parnel's  Hermit,  the  practices  of  thieves  and 
murderers. 

On  a  criminal  trial  a  jury  is  usually  instructed  by 
the  judge,  that  if  after  their  consideration  of  the  evi- 
dence, they  have  a  doubt  of  the  prisoner's  guilt,  the 
prisoner  is  entitled  to  the  benefit  of  that  doubt,  and 
they  ought  to  acquit  him.  In  these  cases  the  word 
doubt  is  often  qualified  by  expressions  accompanying 
it ;  as, "  reasonable  doubt,  "rational doubt,"  "  a  doubt 
which,  as  sensible  men,  the  jury  think  has  weight, 
but  not  a  trivial  doubt  created  by  ingenuity." 


1  The  Vicar  of  Wakefield,  ch.  xii,  xxv. 

2  ("  Evidence  which  satisfies  the  mind  of  the  jury  of  the  truth  of  the  fact  "in 
dispute,  to  the  entire  exclusion  of  every  reasonable  doubt,  constitutes  full 
proof  of  the  fact ;  absolute  mathematical  or  metaphysical  certainty  is  not 
essential,  and  in  the  course  of  judicial  investigations  would  be  usually  unat- 
tainable. 

"Even  the  most  direct  evidence  can  produce  nothing  more  than  such  a  high 
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short,  then,  if  we  use  any  method  whatever,  be  it 
aggravating  or  be  it  palliating,  to  disguise  the  real 
state  of  the  case  ;  if  we  relate  it  in  any  other  man- 
ner whatever  than  the  fairest  and  plainest  we  can, 
after  diligently  recollecting  and  considering  well, 
every  such  artifice  amounts  to  a  violation  of  this 

great  law  of  God And  greatly  akin  to  the 

guilt  of  being  perjured  ourselves,  nay  often  as  bad, 
and  sometimes  worse,  if  possible,  is  that  of  inducing 
others  to  be  perjured  :  a  sin  which  is  committed  not 
only  by  direct  hiring  of  them  to  swear  falsehoods, 
but  by  awing  and  intimidating ;  by  courting  and 
flattering  ;  by  intimating  advantages  to  them,  if  they 
can  truly  swear  so  and  so  ;  by  talking  them  into  a 
persuasion  of  what  they  were  not  fully  persuaded  of 
before  ;  and  thus  making  them  strain  hard  to  believe 
that  they  know  or  remember  more  or  less  than  they 
do.  Another  way,  and  a  very  wicked  one,  of  mak- 
ing witnesses  forswear  themselves  is  when  artful 
men  contrive  that  they  shall  use  forms  of  words  of 
which  they  do  not  thoroughly  understand  the  im- 
port ;  or  disconcert  them  so,  on  their  appearance  in 
a  court  of  justice,  by  improper  treatment  of  them, 
and  astonish  and  confound  them  in  such  a  manner, 
by  a  multiplicity  of  captious  questions,  that  they 
hinder  them  from  speaking  the  truth,  which  they  in- 
tended, or  drive  them  into  saying  falsehoods,  which 
they  did  not  intend."  * 

If  the  duties  pointed  out  by  Bishop  Sanderson  to 
the  accuser,  the  witness,  the  juror,  and  the  pleader, 
are  not  attended  to,  no  presiding  judge,  in  the  opin- 
ion of  the  same  prelate,  will  be  able  to  insure  jus- 
tice :  "  For  say  a  judge  be  never  so  honestly  minded. 


1  Seeker's  Sermons,  Vol.  II,  p.  253,  ed.  17tl. 
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things,  we  may  lawfully  doubt,  and  suspend  our 
judgment,  inclining  neither  to  one  side  or  other." 

From  the  opening  of  a  criminal  trial  to  the  close 
of  the  evidence,  the  witnesses  gradually  unroll  the 
circumstances  before  the  jury  ;  some  pointing  to 
guilt,  others,  it  may  be,  to  innocence  ;  and  some 
perhaps  are  neutral,  inclining  to  neither.  Of  the 
two  former  kinds,  pieces  of  the  evidence,  one  after 
the  other,  are  placed  in  the  scale  of  guilt,  or  in  that 
of  innocence.  And  if  at  the  end,  the  jury  having, 
individually  and  collectively,  weighed  the  evidence 
with  care,  they  come  to  the  determination  that  the 
scales  of  guilt  and  innocence  stand  even,  neither  of 
them  inclining  to  the  one  side  or  the  other,  the  effect 
will  be  the  jury  will  doubt,  and  giving  the  prisoner 
the  benefit  of  this  doubt,  they  will  say  not  guilty.  / 

When  it  is  said  the  doubt  must  be  that  of  "  sen- 
sible "  men,  "  not  a  trivial  doubt  created  by  ingen- 
uity," one  import  of  these  expressions  may  be  that 
the  doubt  must  spring  from  and  be  justified  by  the 
evidence  alone,  to  the  entire  exclusion  of  all  sur- 
mises which  the  jury  might  entertain  of  circum- 
stances not  contained  in  the  evidence  ;  as  their  sur- 
mises of  things  which  possibly  may  have  happened, 
but  which  the  evidence  does  not  prove  did  happen  : 
as,  for  instance,  supposing  it  to  be  proved  that  cer- 
tain property  was  found  in  the  possession  of  the  pris- 
oner ;  it  may  be  in  his  power  to  prove  it  was  brought 
by  him  or  given  to  him  ;  but  in  the  absence  of  this 
proof,  the  jury  are  not  to  surmise  the  purchase  or 
the  gift,  and  then,  mixing  it  up  with  the  evidence, 
arrive  at  their  verdict  on  the  evidence  and  their  sur- 
mises combined  :  they  must  let  the  evidence  stand 
as  it  is  ;  it  roundly  rejects  all  interference  with  it 
by  surmises. 
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necessary  at  Rome,  wliere  it  is  said  juries  often,  out 
of  envy  or  dislike,  despoiled  the  wealthy,  and,  from 
compassion,  enriched  the  poor.^ 

A  desire  "  that  affection  may  not  press  upon  judg- 
ment" does  not  mean  that  a  jury  are  to  be  indifferent 
on  which  side  their  verdict  is  given,  are  to  exclude 
all  wish  toward  either  side.  A  wish  toward  one  side 
is  quite  inconsistent  with  impartiality  between  both. 
Such  a  consistency  is  noticed  by  Archbishop  Seeker, 
relatively  to  an  inquiry  concerning  the  truth  of  the 
Christian  Religion.  He  is  combating  a  false  notion 
"  that  we  ought  to  divest  ourselves  of  all  desire  to 
find  religion  true,  before  we  go  about  to  judge  of  it." 
A  person,  he  says,  making  the  inquiry  will  take  care 
not  to  be  misled  by  his  desire,  but  he  ought  not  to 
be  indifferent  concerning  a  point  on  which  his  eter- 
nal happiness  depends,  "  Nor,"  he  continues,  "  is 
this  the  only  case,  far  from  it,  in  which  we  are  bound 
to  wish  one  side,  and  yet  determine  fairly  between 
both.  In  judicial  proceedings,  a  benevolent  magis- 
trate will  constantly  wish  that  whoever  is  accused 
before  him  may  prove  innocent :  notwithstanding 
which,  he  will  try  his  cause  with  the  most  upright 
impartiality."^ 

How  dispassionate,  how  free  from  all  bias  and 
prejudice,  ought  a  jury  to  enter  upon  and  exercise 
their  duty  !  With  what  patience  ought  they  to  hear 
all  the  evidence  ;  what  deliberation  and  care  ought 
they  to  use  to  arrive  at  a  just  verdict !  That  verdict 
is  to  administer  even-handed  justice  ;  it  may  affect 
a  man's  estate,  or  person,  or  both.  By  their  verdict 
the  estate  of  one  man  to-day  may  be  another's  to- 
morrow, "  'Twas  mine,  'tis  his." 


1  Terence,  Phormio,  A.  ii,  sc.  1, 
"  Sermons,  VoD,  p.  10.  ed.  1771. 
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The  following  rules  for  the  examination  of  witnesses  were  pub- 
lished some  years  since  by  the  late  David  Paul  Brown,  of  the  Phila- 
delphia Bar ;  they  were  by  him  entitled  : 

®oli»£n  HuUs  for  tl)£  Examination  of  \Xiitntsst3. 


PIBST  AS  TO  TOUK  OWN  WITNESSES. 

I. — If  they  are  bold,  and  may  injure  your  cause  by  pertness  or 
forwardness,  observe  a  gravity  and  ceremony  of  manner  toward  them, 
which  may  be  calculated  to  repress  their  assurance. 

II. — If  they  are  alarmed  or  diffident,  and  their  thoughts  are  evi- 
dently scattered,  commence  your  examination  with  matters  of  a  famil- 
iar character,  remotely  connected  with  the  subject  of  their  alarm,  or 
the  matter  in  issue :  as  for  instance — ^Where  do  you  live  ?  Do  you 
know  the  parties  ?  How  long  have  you  known  them,  etc.  And 
when  you  have  restored  them  to  their  composure,  and  the  mind  has 
regained  its  equilibrium,  proceed  to  the  more  essential  features  of  the 
case,  being  careful  to  be  mild  and  distinct  in  your  approaches,  lest 
you  may  again  trouble  the  fountain  from  which  you  are  to  drink. 

III. — If  the  evidence  of  your  own  witnesses  be  unfavorable  to  you 
(  which  should  always  be  carefully  guarded  against),  exhibit  no 
want  of  composure  ;  for  there  are  many  minds  that  form  opinions  of 
the  nature  or  character  of  testimony  chiefly  from  the  effect  which  it 
may  appear  to  produce  upon  the  counsel. 

IV. — If  you  perceive  that  the  mind  of  the  witness  is  imbued  with 
prejudices  against  your  client,  hope  but  little  from  such  a  quarter — 
unless  there  be  some  facts  which  are  essential  to  your  client's  protec- 
tion, and  which  that  witness  alone  can  prove,  either  do  not  call  him, 
or  get  rid  of  him  as  soon  as  possible.     If  the  opposite  counsel  perceive 
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but  this  spoken  by  Sir  James  Mackintosli  in  his  De- 
fence of  Jean  Peltier,  charged  with  a  libel  on  Buona- 
parte, First  Consul,  is  probably  unsurpassed  in 
beauty  :  "He  now  comes  before  you,  perfectly  sqit- 
isfied  that  an  English  Jury  is  the  most  refreshing 
prospect  that  the  eye  of  accused  innocence  ever  met 
in  a  human  tribunal."  ^ 

Happy  is  the  country  in  which  it  can  be  said,  as 
it  was  at  Ephesus,  "  The  law  is  open,  let  them  im- 
plead one  another."  In  a  rude  state  of  society,  un- 
der the  sway  of  private  vengeance,  a  man's  hand 
"  will  be  against  every  man,  and  every  man's  hand 
against  him."  Laws  cannot  prevent  it.  ^  And  even 
in  civilized  states,  what  day  passes  without  "  wrong 
and  robbery  ?  "  ^ 

In  countries  in  the  most  advanced  state  of  civiliza- 
tion, not  only  is  private  vengeance  or  redress  as  far 
as  possible  curbed  by  law,  but  laws  are  made  suited 
to  all  the  common  exigencies  of  mankind  ;  and  not 
only  to  prevent  and  punish  wrongs,  but  also  to  gov- 
ern the  peaceful  transactions  of  life,  men's  acquisi- 
tions and  dispositions  of  property,  and  their  home 
and  foreign  trades.  In  these  countries  a  law-suit  is 
not  necessarily  an  effect  of  quarrel  and  litigiousness  ; 
and  many  suits  are  "  amicable."  Yet  law-suits, 
however  "  amicable,"  are  not  in  general  favorites  ; 
and  "  Li,s  nunquam  "  (to  have  no  law-suit )has  been 
placed  among  the  felicities  of  life.  * 


pies,  now  laid  up  among  the  fundamentals  in  our  bills  of  rights,  is  as  discred- 
itable to  the  crown  and  the  judges  as  it  is  honorable  to  juries.  It  is  for  this 
reason,  probably,  that  the  historians,  and  still  fewer  juridical  writers,  give 
juries  the  credit  unquestionably  due  them  for  the  noble  part  they  played  in 
the  struggle.  ("American  Jury  System,"  by  Henry  C.  Caldwell,  22  Am.  Law 
Kev.853.) 

1  Sir  J.  Mackintosh's  Miscellaneous  Works,  Vol.  Ill,  p.  245. 
Ovid,  Trist.  Lib.  V.  El.  vii,  147.  »  Juvenal,  Sat.  xiii,  23. 

*  Martial. 
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XI. — Never  begin  before  you  are  ready — and  always  finish  when 
you  have  done.  In  other  words,  do  not  question  for  question's  sake, 
but  for  an  answer. 

Cross-Examination. 

I. — ^Except  in  indifferent  matters,  never  take  your  eye  from  that 
of  the  witness ;  this  is  a  channel  of  communication  from  mind  to 
mind,  the  loss  of  which  nothing  can  compensate. 

"Truth,  falsehood,  hatred,  anger,  scorn, despair, 
And  all  the  passions — all  the  soul  is  there." 

II. — Be  not  regardless,  either,  of  the  voice  of  the  witness ;  next 
to  the  eye  this  is  perhaps  the  best  interpreter  of  his  mind.  The 
very  design  to  screen  conscience  from  crime, — the  mental  reserva- 
tion of  the  witness, — is  often  manifested  in  the  tone  or  accent  or 
emphasis  of  the  voice.  For  instance,  it  becoming  important  to 
know  that  the  witness  was  at  the  corner  of  Sixth  and  Chestnut 
streets  at  a  certain  time :  The  question  is  asked — were  you  at  the 
corner  of  Sixth  and  Chestnut  streets,  at  six  o'clock  ?  A  frank  wit- 
ness would  answer — perhaps — I  was  near  there.  But  a  witness 
who  had  been  there,  desirous  to  conceal  the  fact,  and  to  defeat  your 
object,  speaking  to  the  letter  rather  than  the  spirit  of  the  inquiry, 
answers,  No ;  although  he  may  have  been  within  a  stone's  throw  of 
the  place,  or  at  the  very  place,  within  ten  minutes  of  the  time. 
The  common  answer  of  such  a  witness  would  be :  I  was  not  at  the 
corner,  at  six  o'clock. 

Emphasis  upon  both  words  plainly  implies  a  mental  evasion  or 
equivocation,  and  gives  rise  with  a  skillful  examiner  to  the  ques- 
tion :  At  what  hour  were  you  at  the  corner,  or  at  what  place  were 
you  at  six  o'clock  ?  And  in  nine  instances  out  of  ten  it  will  ap- 
pear, that  the  witness  was  at  the  place  about  the  time,  or  at  the 
time  about  the  place.  There  is  no  scope  for  further  illustrations — 
but  be  watchful,  I  say,  of  the  voice,  and  the  principle  may  be  easily 
applied. 

III. — Be  mild  with  the  mild — shrewd  with  the  crafty — confiding 
with  the  honest — merciful  to  the  young,  the  frail  or  the  fearful — 
rough  to  the  ruffian,  and  a  thunderbolt  to  the  liar.  But  in  all  this, 
never  be  unmindful  of  your  own  dignity.  Bring  to  bear  all  the 
powers  of  your  mind — not  that  you  may  shine,  but  that  virtue  may 
triumph,  and  your  cause  may  prosper. 
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than  they  are  by  unjust  aggravations,  or  to  take  ad- 
vantage of  letters  and  syllables  to  entrap  innocency 
without  a  fault,  "When  thou  art  to  open  thy  mouth 
against  thy  brother,  set  the  first  rule  of  that  text  as 
a  watch  before  the  door  of  thy  lips.  Thou  shalt  not 
raise  a  false  report. 

"  If  thou  comest  hither,  secondly,  to  be  used  as  a 
witness  ;  perhaps,  Chrceca  fide,  like  a  downright 
Knight  of  the  Post,  that  maketh  an  oath  a  jest,  and 
a  pastime  of  deposition  ;  or  dealt  withal  by  a  bribe, 
or  suborned  by  thy  landlord  or  great  neighbor,  or 
egged  on  with  thy  own  spleen  or  malice,  to  swear 
and  forswear  as  they  shall  prompt  thee  ;  or  to  inter- 
change deposition  with  thy  friend,  as  they  used  to 
do  in  Greece,  Hodie  mihi  Cras  tihi  (swear  thou  for  me 
to-day,  I'll  swear  for  thee  to-morrow)  ;  or  tempted 
with  any  corrupt  respect  whatsoever,  by  thy  word 
or  oath  to  strengthen  a  false  and  unrighteous  report ; 
when  thou  comest  to  lay  thy  hand  upon  the  book, 
lay  the  second  rule  in  that  text  to  thy  heart, — Put 
not  thy  hand  with  the  wicked  to  be  an  unrighteous 
witness.  Though  hand  join  in  hand,  the  false  wit- 
ness shall  not  be  unpunished. 

"If  thou  comest  hither,  thirdly,  to  serve  for  the 
King  upon  the  grand  inquest,  or  between  party  and 
party,  in  any  cause  whatsoever  (like  those  selecti 
judices  among  the  Eomans,  whom  the  Praetor  for  the 
year  being  was  to  nominate,  and  that  upon  oath,  out 
of  the  most  able  and  serviceable  men,  in  his  judgment, 
both  for  estate,  understanding,  and  integrity),  or  to 
serve  upon  the  Tales,  perhaps  at  thine  own  suit  to 
get  something  toward  bearing  charges  for  thy  jour- 
ney ;  or  yoked  with  a  crafty  or  a  willful  foreman, 
that  is  made  beforehand,  and  a  mess  of  tame  after- 
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PRACTICAL  ADVICE  FOR  CONDUCTING 

THE  EXAMINATION   OF   WITNESSES. 


[Abridged  from  Mr.  Cox's  work,  entitled  "  The  Advocate,  his  Training, 
Practice,  Rights,  and  Duties."] 


THE  EXAMINATION-IN-CHIEF. 

An  impression  prevails  in  the  Profession  that  the  examination-in- 
chief  is  an  easy  task,  which  anybody  may  perform,  and  demanding 
1  neither  ability  nor  experience.  But  this  is  a  grave  mistake,  as  will 
be  discovered  at  the  first  experiment.  The  witnesses  cannot  always 
be  relied  upon  in  their  statements  made  out  of  court.  Nothing  is 
more  common  than  to  find  assertions,  most  confidently  made  in  the 
office,  retracted  in  the  witness-box,  under  the  sanction  of  an  oath  and 
ihe  fear  of  cross-examination.  It  is  often  impossible  by  any  vigilance 
t^o  keep  persons  to  the  strict  literal  truth  in  their  statements  given  in 
the  office,'and  unless  you  are  prepared  for  this  kind  of  disappointment 
in  your  examination-in-chief,  you  will  be  sorely  disconcerted.  And 
here  let  us  warn'you  against  the  danger  which  inexperience  frequently 
incurs,  of  being  not  only  disconcerted  by  the  witness  failing  to  sup- 
port his  previous  statements,  but  by  exhibiting  in  countenance  or 
manner  the  disappointment  you  feel.  Let  nothing — not  even  a  tone 
of  your  voice — ^betray  surprise,  or  it  will  assuredly  reveal  your  weak- 
ness to  your  opponent,  who  may  make  use  of  the  fact  to  discredit  your 
witness  and  your  cause,  by  the  argument,  always  powerful,  that  the 
witness  has  told  two  different  stories.  Another  rule  of  examination 
is,  you  should  commit  to  memory  the  leading  facts  to  be  proved  by 
the  witness,  or  have  a  synopsis  of  them  before  you.  If  you  read  your 
questions  from  your  brief,  you  will  find  it  very  difficult,  whatever  the 
necessity,  to  depart  from  the  terms  or  the  order  there  set  down.  But 
if  you  examine  from  your  memory,  or  abrief  outlineof  the  facts,  your 
whole  attention  will  be  given  to  the  witness,  your  eye  to  his  deport- 
ment, your  mind  to  his  words,  and  knowing  what  you  want  to  have 
from  him,  you  will  be  enabled  to  adapt  your  questions  in  accordance 
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to  crush  oppressors  and  succor  tlie  afflicted,  to  ad- 
vance justice  and  equity,  and  to  help  them  to  right 
that  suflFer  wrong.  Let  it  be  as  a  ruled  case  to  thee 
in  all  thy  pleadings  not  to  speak  in  any  cause  tb 
wrest  judgment."  ^ 

Thus  honestly  and  boldly  did  Bishop  Sanderson, 
in  the  17th  century,  set  before  the  accuser,  the  wit- 
ness, the  juror,  and  the  pleader,  their  separate  duties. 
And  again  did  another  bishop,  in  the  18th  century, 
with  equal  honesty  and  boldness,  give  sound  admo- 
nitions to  parties  to  a  cause,  their  witnesses,  and  ad- 
vocates. This  is  Archbishop  Seeker,  who,  in  one  of 
his  sermons  upon  oaths,  a  sermon  on  the  Third  Com- 
mandment, takes  occasion  to  make  the  following 
remarks:  "If  ever  we  assert  any  thing  upon  oath 
which  we  know  or  believe  to  be  false  ;  if  we  deny 
any  thing  which  we  know  or  believe  to  be  true  ;  if 
we  either  affirm  or  deny  in  matters  of  which  we 
know  nothing  ;  or  if,  in  matters  of  which  we  do 
know  something,  we  speak  beyond  our  knowledge, 
declaring  ourselves  to  be  certain  of  what  we  only 
believe  ;  or  to  believe  firmly  what  we  only  suspect 
or  guess  ;  every  one  of  these  things,  in  its  different 
degree,  is  profaning  the  name  of  God  to  attest  a 
falsehood.  And,  further,  if,  when  we  are  sworn  to 
tell  the  whole  truth,  we  conceal  designedly  any  part 
of  it,  which  we  think  may  be  of  moment,  here  again 
we  are  guilty  of  breaking  our  oath.  Nay,  indeed, 
though  we  are  not  sworn  to  tell  the  whole,  yet  we 
should  observe  that  the  only  reason  of  giving  evi- 
dence at  all  is  that  right  may  be  done  ;  and  sup- 
pressing a  truth  may  sometimes  as  entirely  mislead 
and  deceive  as  telling  the   grossest  falsehood.    In 

•■•  Bishop  Sanderson's  Sermons,  Vol.  II,  p.  131,  ed.  1681, 
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whole  of  what  was  said  at  a  certain  interview,  and  if  it  had  been  a 
long  one,  probably  we  might  repeat  it  half  a  dozen  times,  and  each 
time  omit  a  different  portion  of  it,  although  in  either  case  the  omitted 
part  would  be  instantly  recalled  to  our  memories  if  we  were  asked, 
"Did  he  not  also  say  so  and  so?"  or,  "Was  not  something  said 
about  so  and  so  ?  "  But  this  sort  of  reminiscent  question  you  are  not 
permitted  to  put  to  a  witness,  because  it  would  be  a  leading  question, 
although  he  is  far  more  likely,  in  his  agitation,  to  forget  that  he  had 
not  repeated  the  whole  than  we  should  be  in  our  calmest  moments. 
In  vain  you  ask  him,  "Did  anything  more  pass  between  you?" 
"  Was  nothing  more  said  ?  "  "  Have  you  stated  all  that  occurred  ?  " 
He  does  not  in  fact  remember  precisely  what  he  has  stated  of  it,  or 
the  portion  you  desire  to  obtain  has  escaped  his  memory  for  the  mo- 
ment. It  would  flash  upon  him  instantly  if  it  were  to  be  repeated,  or 
even  to  be  half  uttered.  But  you  may  not  help  him  so ;  and  then 
there  arises  a  perplexity  which  every  Advocate  must  often  have  ex- 
perienced— in  what  manner  can  this  be  recalled  without  leading  ? 
Here  is  another  occasion  for  the  exercise  of  that  ready  tact  in  the  con- 
duct of  an  examination-in-chief  which  marks  the  skillful  Advocate. 
Your  endeavor  must  now  be  to  suggest  indirectly  the  forgotten  state-' 
ment,  and  to  do  so  without  violating  the  rule,  which  in  this  respebt 
is  certainly  pushed  further  than  justice  and  fairness  to  the  infirmity 
of  human  memory  can  sanction.  As  each  case  must  depend  upon  its 
circumstances,  it  is  impossible  to  lay  down  any  rule  to  help  you,  or 
even  to  hint  at  forms  of  suggestion.  But  one  method  we  may  name, 
as  having  proved  efficacious  when  others  had  failed,  and  that  is,  to 
make  the  witness  repeat  his  account  of  the  interview,  or  whatever  it 
may  be  ;  then  it  will  not  unfrequently  happen,  as  we  have  already 
observed,  that  he  will  remember  and  repeat  the  passage  you  require, 
and  omit  something  else  which  he  had  previously  stated.  But  this, 
of  course,  matters  not ;  your  object  has  been  gained,  and  your  ad- 
versary may  take  what  advantage  he  can  of  the  difference  in  the 
statements.  If  the  story  is  a  long  one,  you  will  avoid  inflicting  this 
repetition  of  it  until  other  expedients  have  been  tried  in  vain.  It  may 
be  added,  that  a  single  word  often  suffices  to  suggest  the  whole  sen- 
tence ;  if  you  have  a  quick  wit,  you  may  sometimes  bring  out  the  mat- 
ter you  want  by  so  framing  a  question  that  it  shall  contain  a  part  of 
the  forgotten  sentence  ipsissimis  verbis,  but  otherwise  applied. 

TO  AVOID  CONFLICTING  TESTIMONY. 

Great  caution  is  required  in  the  examination  of  all  your  witnesses 
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never  so  zealous  of  the  truth,  never  so  careful  to 
do  right,  yet  if  there  be  a  spiteful  accuser  that  will 
suggest  any  thing,  or  an  audacious  witness  that  will 
swear  any  thing,  or  a  crafty  pleader  that  will  main- 
tain any  thing,  or  a  tame  Jury  that  will  swallow  any 
thing,  the  judge  who  is  tied  (as  it  is  meet  he  should) 
to  proceed  secundum  allegata  et  probata,  cannot,  with 
his  best  care  and  wisdom,  prevent  it  but  that  some- 
times justice  shall  be  perverted,  innocency  oppressed, 
and  guilty  ones  justified."  ^ 

If  the  same  duties  are  observed,  the  probable  re- 
sult will  be,  the  acquisition  of  justice,  the  triumph  of 
truth  over  falsehood. 

Addison,  in  one  of  his  papers  in  the  Spectator,  rep- 
resents two  opposing  armies,  at  the  head  of  one  of 
which  was  tkuth,  of  the  other,  falsehood.  ^  He  thus 
describes  their  meeting,  and  the  overthrow  of  false- 
hood :  "  The  goddess  of  falsehood  was  of  a  gigan- 
tic stature,  and  advanced  some  paces  before  the 
front  of  her  army  ;  but  as  the  dalzzling  light  which 
flowed  from  truth  began  to  shine  upon  her,  she 
faded  insensibly,  insomuch  that  in  a  little  space  she 
looked  rather  like  a  huge  phantom  than  a  real  sub- 
stance. At  length,  as  the  goddess  of  truth  ap- 
proached still  nearer  to  her,  she  fell  away  entirely, 
and  vanished  amid  the  brightness  of  her  presence,  so 
that  there  did  not  remain  the  least  trace  or  impres- 
sion of  her  figure  in  the  place  where  she  had  been 


seen."^ 


■  So  fares  it,  when  with  Truth  Falsehood  contends."  < 


1  Bishop  Sanderson's  Sermons,  Vol.  II,  p.  103,  ed.  1681. 

2  [Truth  and  falsehood  are  not  always  opposed  to  each  other  like  black 
and  white,  but  oftentimes  and  by  design  are  made  to  resemble  each  other  so 
as  to  be  hardly  distinguishable,  just  as  the  counterfeit  thing  is  counterfeit, 
because  it  resembles  the  genuine  thing.— L'd  Westbury,  in  Daniel  v.  Metro. 
K'y  Co.  vi.  L.  R.  644  C.  P.] 

'  The  Spectator,  No.  6.3.  *  Paradise  Regained,  Bk.  III. 
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one,  the  strict  rule  which  forbids  leading  questions  will  be  relaxed, 
and  you  will  be  permitted  to  conduct  the  examination  somewhat  more 
after  the  manner  of  a  cross-examination.  But  this  is  only  a  partial 
license.  You  may  put  leading  questions,  but  you  may  not  discredit 
him,  whatever  may  have  been  the  damage  done  to  you  by  his  testi- 
mony, and  however  obvious  the  animus  which  has  misrepresented  the 
facts  purposely  for  the  injury  of  your  cause.  He  is  still  your  wit- 
ness, and  having  chosen  to  call  him,  and  thereby  to  ask  the  jury  to 
believe  his  story,  it  is  not  competent  to  you  to  turn  round,  when  you 
find  he  does  not  suit  your  purpose,  and  endeavor  to  show  to  the  jury 
that  he  is  unworthy  of  credit.  The  most  you  are  allowed  to  do  is  to 
show  the  witness  has  made  a  mistake. 

As  a  general  rule,  the  less  you  say  to  such  a  witness  the  better  for 
you.  Bring  him  directly  to  the  point  which  he  is  called  to  prove  ; 
frame  your  questions  so  that  they  shall  afford  the  least  possible  room 
for  evasion,  or,  what  is  still  worse,  explanation.  Avail  yourself  of 
your  liberty  to  lead  as  soon  as  you  can — that  is,  as  soon  as  you  have 
laid  the  foundation  for  it  by  showing  from  his  manner  that  the  wit- 
ness is  really  adverse.  Make  no  secret  of  his  enmity  ;  on  the  con- 
trary, you  have  most  to  dread  when  his  manner  and  tone  do  not  dis- 
cover his  feelings.  If  you  are  satisfied  beyond  doubt  of  his  hostility, 
and  he  should,  as  is  often  seen,  assume  a  frank  and  friendly  mien  in 
the  witness-box,  instead  of  accepting  his  approaches,  reject  them  with 
indignation  ;  let  him  see  that  you  understand  him  and  are  not  to  be 
imposed  upon,  and  endeavor  to  provoke  him  to  the  exhibition  of  his 
true  feelings.  The  importance  of  so  doing  will  be  obvious  to  you 
when  you  remember  that  it  is  essential  to  the  safety  of  your  cause 
that  the  jury  should  receive  his  testimony  with  a  knowledge  of  the 
circumstances  under  which  it  is  given,  so  that  anything  adverse  to  you 
which  may  fall  from  him  shall  be  accepted  by  them  with  the  allow- 
ance which  is  always  made  by  reasonable  men  for  the  exaggerations 
or  even  inventions  of  an  enemy ;  for,  to  an  audience  so  prepared 
whatever  falls  from  him  in  your  favor  will  have  double  value  given 
to  it,  and  whatever  he  may  say  that  tells  against  you  will  be  rejected. 
Hence  it  is  that  the  first  care  of  a  skillful  Advocate,  in  dealing  witli 
his  own  adverse  witness,  is  not  only  not  to  conceal  the  hostility,  but  to 
make  it  prominent — to  provoke  it  to  an  open  display,  and  draw  out 
the  expression  of  the  feeling,  if  it  does  not  sufficiently  appear  without 
a  stimulus.  If  he  be  adverse  at  all,  you  cannot  make  him,  appear  too 
adverse,  because  the  more  hostile  he  is  the  more  will  his  evidence  in 
your  favor  be  esteemed,  and  the  less  weight  will  be  given  to  such  as 
he  may  utter  against  you. 
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sake  of  bringing  out  facts  that  are  connected  together  by  some  other 
link  than  time,  as,  for  instance,  to  exhibit  in  its  entirety  one  branch  of 
your  case,  let  the  same  principle  govern  the  order  of  that,  and  then 
return  to  the  original  plan.  But  it  will  not  do  to  revert  to  the  pre- 
cise point  where  you  quitted  it;  you  should  repeat  the  two  or  three 
questions  with  which  you  concluded,  so  as  to  recall  your  witness  to 
the  point  from  which  you  had  diverted  him.  Inattention  to  this  sim- 
ple rule  is  often  the  occasion  of  no  small  perplexity  to  the  witness, 
and  it  is  scarcely  necessary  to  warn  you  against  that,  of  which  advan- 
tage is  certain  to  be  taken  to  damage  your  case. 

Your  manner  in  examination-in-chief  should  be  very  different 
from  that  which  you  assume  in  cross-examination.  You  are  dealing 
with  your  own  witness,  whom  you  assume  to  be  friendly  to  you,  un- 
less informed  to  the  contrary,  when  it  is  permitted  to  you  to  take  the 
tone  already  described.  You  must  encourage  him  if  he  be  timid, 
and  win  his  confidence  by  a  look  and  voice  of  friendliness.  It  often 
happens  that  witnesses,  unaccustomed  to  courts  of  justice,  are  so 
alarmed  at  their  own  new  position,  that  in  their  confusion  they  can- 
not at  first  distinguish  between  the  friendly  and  the  adverse  counsel, 
and  they  treat  you  as  an  enemy  to  be  kept  at  bay  and  to  whom  they 
are  to  impart  as  little  as  possible.  It  is  then  your  care  to  set  your 
witness  right,  and  a  kindly  smile  will  often  succeed  in  doing  this. 
Do  not  appear  to  notice  his  embarrassment,  for  that  is  sure  to  in- 
crease it,  but  remove  it  quietly  and  imperceptibly  by  pleasant  looks, 
friendly  tones,  and  words  that  have  not  the  stern  sound  of  a  cate- 
chism, but  the  familiar  request  of  a  companion  to  impart  a  story 
which  the  quer^t  is  anxious  to  hear  and  the  other  gratified  to  tell. 
The  most  frightened  witness  may  thus  be  drawn  a,lmost  unconsciously 
into  a  narrative  which,  when  he  entered  the  witness-box,  had  escaped 
his  memory. 

Your  questions  in  examination-in-chief  should  be  framed  carefully 
and  put  deliberately.  You  never  require  in  this  that  rapid  fire  of 
questions  which,  as  we  shall  have  occasion  to  show  hereafter,  is  so 
often  requisite  in  cross-examination.  Nor  in  this  have  you  need  to 
put  an  immaterial  question,  save  under  the  rare  circumstances  pre- 
viously described.  You  should  weigh  every  question  in  your  mind 
before  you  put  it,  in  order  that  it  may  be  so  framed  as  to  bring  out  in 
answer  just  so  much  as  you  desire,  and  no  more.  You  have  time  for 
this,  if  you  are  as  quick  of  thought  as  an  Advocate  should  be,  while 
the  judge  is  taking  his  note  of  the  previous  answer  ;  but  even  if  this 
be  not  sufficient  for  your  purpose,  you  must  not  fear  to  make  a  de- 
liberate pause.   The  court  will  soon  learn  not  to  be  impatient  of  your 
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the  bias  to  which  I  have  referred,  he  may  employ  it  to  your  ruin. 
In  judicial  inquiries,  of  all  possible  evils,  the  worst  and  the  least  to 
be  resisted  is  an  enemy  in  the  disguise  of  a  friend.  You  cannot  im- 
peach him — you  cannot  cross-examine  him — ^you  cannot  disarm  him 
— ^you  cannot  indirectly,  even,  assail  him  ;  and  if  you  exercise  the 
only  privilege  that  is  left  to  you,  and  call  other  witnesses  for  the 
purposes  of  explanation,  you  must  bear  in  mind  that,  instead  of  carry- 
ing the  war  into  the  enemy's  country,  the  struggle  is  still  between 
sections  of  your  own  forces,  and  in  the  very  heart,  perhaps,  of  your 
own  camp.     Avoid  this,  by  all  means. 

V. — Never  call  a  witness  whom  your  adversary  will  be  compelled 
to  call.  This  will  afford  you  the  privilege  of  cross-examination — 
take  from  your  opponent  the  same  privilege  it  thus  gives  to  you — 
and,  in  addition  thereto,  not  only  render  every  thing  unfavorable 
said  by  the  witness  doubly  operative  against  the  party  calling  him, 
but  also  deprive  that  party  of  the  power  of  counteracting  the  effect 
of  the  testimony. 

VI. — Never  ask  a  question  without  an  object — nor  without  being 
able  to  connect  that  object  with  the  case,  if  objected  to  as  irrelative. 

VII. — Be  careful  not  to  put  your  question  in  such  a  shape  that, 
if  opposed  for  informality,  you  cannot  sustain  it,  or,  at  all  events, 
producing  strong  reason  in  its  support.  Frequent  failures  in  the 
discussions  of  points  of  evidence  enfeeble  your  strength  in  the  esti- 
mation of  the  jury,  and  greatly  impair  your  hopes  in  the  final  result. 

VIII. — Never  object  to  a  question  from  your  adversary  without 
being  able  and  disposed  to  enforce  the  objection.  Nothing  is  so 
monstrous  as  to  be  constantly  making  and  withdrawing  objections  ; 
it  either  indicates  a  want  of  correct  perception  in  making  them.,  or 
a  deficiency  of  real  or  of  moral  courage  in  not  making  them  good. 

IX.  — Speak  to  your  witness  clearly  and  distinctly,  as  if  you  were 
awake  and  engaged  in  a  matter  of  interest — and  make  him  also  speak 
distinctly  and  to  your  questions.  How  can  it  be  supposed  that  the 
Court  and  Jury  will  be  inclined  to  listen,  when  the  only  struggle 
seems  to  be  whether  the  counsel  or  the  witness  shall  first  go  to  sleep  ? 

X. — Modulate  your  voice  as  circumstances  may  direct — "  Inspire 
the  fearful  and  repress  the  bold." 
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speaks  to  different  parts  of  it,  you  must  take  care  in  his  examination 
to  separate  his  testimony,  as  it  relates  to  each  of  such  parts,  and 
even  at  the  expense  of  some  repetition  to  take  him  through  his  evi- 
dence as  it  bears  upon  oue  part  before  you  take  him  to  another,  ob- 
serving, however,  the  rules  as  to  time  and  the  manner  of  reverting 
to  the  former  portion  of  the  narrative,  which  have  been  previously 
described. 

DUTIES  OF  OPPOSING  COUNSEL  PENDING  EXAMINATION-IN-CHIEF. 

While  the  examination-in-chief  is  proceeding,  it  is  the  duty  of 
the  counsel  on  the  other  side  to  give  the  most  attentive  ear  to  every 
question  and  every  answer,  and  to  take  a  note  of  them.  When 
this  duty  devolves  upon  you,  it  may,  perhaps,  be  performed  all  the 
more  satisfactorily  by  the  observance  of  some  rules  which  experience 
has  approved. 

You  must  mark  every  question  put  to  the  witness,  with  a  double 
purpose  :  first,  to  be  sure  that  it  is  properly  put,  according  to  the 
rules  of  evidence,  and  secondly,  to  ascertain  what  is  its  bearing 
upon  the  case,  and  the  design  of  your  adversary  in  putting  it. 

Great  keenness  of  perception  and  readiness  of  apprehension  are 
requisite  to  the  proper  performance  of  this  task.  You  will  need  to 
have  the  law  of  evidence  at  your  fingers'  ends,  that,  if  the  question 
be  an  improper  one,  you  may  interpose  instantly,  before  the  answer 
is  given,  to  forbid  the  witness  to  reply,  and  then  not  only  to  make 
your  objection  to  the  court,  but  to  support  it  by  reasons. 

And  here  let  us  warn  you  against  the  fault  of  making  too  fre- 
quent and  too  frivolous  objections.  Many  inexperienced  men  ap- 
pear to  think,  that  by  continually  carping  at  the  questions  put  by 
the  other  side  to  the  witnesses,  they  are  proving  to  the  audience  how 
clever  they  are.  But  this  is  a  mistake.  Such  an  exhibition  of  cap- 
tiousness,  whether  affected  or  real,  is  offensive  to  the  court  and  to 
the  jury.  Nothing  is  more  easy  than  to  find  opportunities  for  this 
sort  of  vanity,  without  starting  objections  actually  untenable,  be- 
cause, in  practice,  a  vast  number  of  questions  are  put  which,  in  strict- 
ness, are  leading,  and,  therefore,  if  objected  to,  could  not  be  per- 
mitted. But  you  should  never  object  to  a  question,  as  leading, 
merely  because  it  is  such,  but  only  when  it  appears  to  you  to  be 
likely  to  have  an  effect  injurious  to  your  cause.  And  when  you 
Iiave  occasion  to  make  such  an  objection,  do  it  good-temperedly, 
and  as  appealing  to  the  better  judgment  of  your  opponent,  whether 
he  does  not  deem  it  to  be  an  improper  question  ;  nor  address  the  ob- 
jection to  the  court  in  the  first  instance,  but  to  your  adversary,  and 
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IV. — In  a  criminal,  especially  in  a  capital  case,  so  long  as  your 
cause  stands  well,  ask  hvAfew  questions ;  and  be  certain  never  to 
ask  any,  the  answer  to  which,  if  against  you,  may  destroy  your 
client,  unless  you  know  the  witness  perfectly  well,  and  know  that 
his  answer  will  be  favorable  equally  well ;  or  unless  you  be  pre- 
pared with  testimony  to  destroy  him,  if  he  play  traitor  to  the  truth 
and  your  expectations. 

V. — An  equivocal  question  is  almost  as  much  to  be  avoided  and 
condemned  as  an  equivocal  answer ;  and  it  always  leads  to,  or  excuses, 
an  equivocal  answer.  Singleness  of  purpose,  clearly  expressed, 
is  the  best  trait  in  the  examination  of  witnesses,  whether  they  be 
honest  or  the  reverse.  Falsehood  is  not  detected  by  cunning,  but 
by  the  light  of  truth,  or  if  by  cunning,  it  is  the  cunning  of  the  wit- 
ness, and  not  of  the  counsel. 

VI. — If  the  witness  determine  to  be  witty  or  refractory  with  you, 
you  had  better  settle  that  account  with  him  at  first,  or  its  items  will 
increase  with  the  examination.  Let  him  have  an  opportunity  of 
satisfying  himself  either  that  he  has  mistaken  your  power,  or  his 
own.  But  in  any  result,  be  careful  that  you  do  not  lose  your  tem- 
per ;  anger  is  always  either  the  precursor  or  evidence  of,  assured 
defeat  in  every  intellectual  conflict. 

VII. — Like  a  skillful  chess  player,  in  every  move,  fix  your  mind 
upon  the  combinations  and  relations  of  the  game — partial  and  tem- 
porary success  may  otherwise  end  in  total  and  remediless  defeat. 

VIII.- — Never  undervalue  your  adversary,  but  stand  steadily 
upon  your  guard ;  a  random  blow  may  be  just  as  fatal  as  though  it 
were  directed  by  the  most  consummate  skill ;  the  negligence  of  one 
often  cures,  and  sometimes  renders  effective,  the  blunders  of  an- 
other. 

IX. — Be  respectful  to  the  Court  and  to  the  Jury — ^kind  to  your 
colleague — civil  to  your  antagonist ;  but  never  sacrifice  the  slightest 
principle  of  duty  to  an  overweening  deference  toward  either. 
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for  an  insufficiency  common  to  his  audience,  even  to  the  judge  upon 
the  bench.  But  in  questions  of  evidence,  no  such  delay  is  practicable, 
and  no  such  excuse  is  accepted.  They  necessarily  arise  on  a  sudden, 
and  must  be  suddenly  argued  and  decided.  An  Advocate  is  expected 
to  be  aware  of  this,  and  to  come  prepared  with  a  knowledge  of  all 
the  principles  and  rules  of  evidence.  In  order  to  do  this,  it  is  neces- 
sary to  keep  up  his  acquaintance  with  it,  by  continually  refreshing 
his  memory,  not  only  by  reading  every  day  a  portion  of  his  favorite 
text-book,  but  by  carefully  reading,  and  then  noting  up  in  that  text- 
book, which  should  be  interleaved  for  the  purpose,  every  case  decided 
upon  the  law  of  evidence,  as  the  reports  issue ;  and  it  is  of  the  extre- 
mest  importance  that  he  should  possess  the  very  latest  decisions,  for 
they  will  not  unfrequently  give  him  a  victory  over  an  adversary 
not  so  well  prepared  as  himself  with  the  latest  cases. 

While  upon  this  subject,  it  may  be  convenient  to  add  that  there  is 
another  class  of  cases  of  which  an  Advocate  should  be  careful  to 
procure  the  earliest  intelligence,  and  should  note  with  equal  care  in 
his  book  of  practice  ;  namely,  such  as  may,  perhaps,  be  best  described 
under  the  collective  title  of  "  The  Practice  of  Nisi  Prius."  We  mean 
by  this,  cases  equally  in  sudden  requisition  with  those  on  evidence, 
as  determining  the  conduct  of  a  trial ;  as  the  right  to  begin,  notices, 
juries  and  verdicts,  the  measure  of  damages,  exceptions,  &c.  Many 
a  victory  has  been  won  solely  by  the  superior  diligence  of  an  Advo- 
cate in  thus  possessing  himself  of  the  most  recfent  decisions  on  cases 
of  this  class. 

MINUTES  OF  TESTIMONY. 

Your  notes  of  the  evidence,  as  it  proceeds,  should  be  fully  taken, 
because  you  cannot  anticipate  at  this  period  of  the  cause  what  por- 
tions of  it  may  prove  to  be  material,  nor  where  a  question  may  arise 
as  to  what  was  the  witness'  anwer.  In  taking  these  notes  yon  begin 
with  the  day  and  date  on  which  the  trial  took  place,  and  the  name  of 
the  judge.  You  then,  very  briefly,  note  the  more  important  points 
of  the  opening  speech,  especially  such  points  as  you  purpose  to  answer, 
and  you  indicate  such  as  will  require  peculiar  attention  by  scoring  it 
twice  or  thrice.  Then,  stating  the  name  of  the  witness  and  the  coun- 
sel by  whom  he  is  examined,  you  set  down  his  evidence,  leaving  a 
broad  margin  for  3'our  own  observations  if  any  should  occpr  to  you. 
It  is  not  necessary  to  give  both  question  and  answer,  save  where  the 
question  strikes  you  as  one  of  special  import,  or  to  which  you  might 
desire  thereafter  to  refer ;  it  will  suffice  merely  to  give  the  answer 
in  the  witness'  own  words,  as  nearly  as  you  can  oT:)serve  them,  so  as 
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with  what  has  preceded,  and  so  as  to  procure  the  facts  you  are  seek- 
ing. It  happens  frequently  that  new  facts  come  out  in  examination, 
which  materially  alter  the  complexion  of  the  case,  and  require  a  com- 
plete remodelling  of  the  entire  train  of  questions,  with  a  view  to  elicit 
explanation,  and  to  make  the  whole  consistent  with  your  case.  Such 
a  position  will  demand  the  exercise  of  all  your  ingenuity  and  caution 
and  it  is  in  such  a  position  that  the  skill  of  the  accomplished  Advo- 
cate he  discovered,  far  more  than  in  those  oratorical  displays  which 
win  for  him  the  applause  of  the  public. 

LEADING  QUESTIONS. 

The  first  great  rule  of  practice  in  the  examination-in-ohief  is,  that 
you  shall  not  put  leading  questions  to  your  own  witness — a  leading 
question  being  such  an  one  as  suggests  the  answer.  This  rule  is  sim- 
ple, and  seemingly  easy  of  application  ;  but  you  will  find  it  to  be  ex- 
cessively difficult  to  be  observed  in  practice,  and  indeed,  if  it  were 
strictly  enforced,  a  trial  would  be  prolonged  indefinitely.  At  the  be- 
ginning of  your  practice,  probably  you  will  be  apt  to  err  rather  by  its 
too  strict  observance,  than  by  violating  it.  Nevertheless,  as  it  is  often 
enforced  without  necessity,  merely  for  the  sake  of  interruption,  you 
must  be  prepared  to  cope  with  its  difficulties,  and  we  will  endeavor 
to  point  out  the  most  prominent  of  them. 

But  first  observe,  that  the  rule  against  leading  questions  is  properly 
applicable  only  to  such  questions  as  relate  to  the  matter  at  issue.  It 
is  permitted  to  you,  and  the  Judges  will  encourage  you  in  the  prac- 
tice, to  lead  the  witness  directly  up  to  the  point  at  issue.  It  saves  time 
and  clears  the  case,  and  if  you  narrowly  observe  experienced  Advo- 
cates, you  will  find  that  they  always  adopt  this  course.  For  instance, 
instead  of  puttingthe  introductory  questions,  "  Where  do  you  live  ?  " 
"What  are  you  ?  "  and  so  forth,  you  should,  unless  there  be  some 
special  reason  to  the  contrary,  directly  put  the  leading  question  :  "Are 
you  a  banker,  carrying  on  business  in  Wall  street  ?  "  and  so  on,  until 
you  approach  the  questionable  matter,  when,  of  course,  you  will  pro- 
ceed to  conduct  the  examination  according  to  the  strict  rule. 

But  that  rule  is  not  so  easily  to  be  observed  as  you  may  suppose. 
Frequently  it  will  occur,  that  you  will  have  need  to  call  the  attention 
of  the  witness  to  something  he  may  have  forgotten — as  thus  :  Sup- 
pose that  you  were  examining  as  to  a  certain  conversation.  The  wit- 
ness has  narrated  the  greater  portion  of  it,  but  he  has  omitted  a  pas- 
sage which  is  of  importance  to  you.  We  know  that,  in  fact,  with  all 
of  us,  in  our  calmest  moments,  it  is  difficult  to  repeat  perfectly  the 
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CEOSS-EXAMBSTATION. 
Cross-examination  is  commonly  esteemed  the  severest  test  of  an 
Advocate's  skill,  and  perhaps  it  demands  beyond  any  other  of  his 
duties  the  exercise  of  his  ingenuity.    But  the  experienced  will  doubt 
whether,  upon  the  whole,  it  is  so  difficult  to  do  weU  as  an  examination- 
in-chief,  and  certainly  it  is  more  frequently  well  done,  although  this 
may  not  improbably  result  from  the  prevalent  notion  that  examina- 
tion-in-chief is  an  easy  matter,  which  anybody  can  do,  while  cross- 
examination  is  extremely  difficult,  and  therefore  the  Advocates,  and 
especially  young  Advocates,  perform  the  one  carelessly,  while  they 
put  forth  all  their  powers  for  the  accomplishment  of  the  other.    Do 
not  understand,  however,  that  we  are  unconscious  of  the  difficulty  of 
conducting  a  cross-examination  with  creditable  skill.     It  is    un- 
doubtedly a  great  intellectual  effort ;  it  is  the  direct  conflict  of  mind 
with  mind ;  it  demands,  not  merely  much  knowledge  of  the  human 
mind,  its  faculties,  and  their  modus  operandi,  to  be  learned  only  by 
reading,  reflection,  and  observation,  but  much  experience  of  man  and 
his  motives  as  derived  from    intercourse  with  various  classes  and 
many  persons  ;  and  above  all,  by  that  practical  experiences  in  the  art 
of  dealing  with  witnesses  which  is  worth  more  than  all  other  knowl- 
edge ;  which   other  knowledge  will  materially  assist,  but  without 
which  no  amount  of  study  will  suffice  to  accomplish  an  Advocate.  To 
the  on-looker,  a  cross-examination  has  much  more  of  interest,  for  it  is 
more  in  the  nature  of  a  combat,  with  the  excitement  that  always 
attends  a  combat  of  any  kind,  physical  or  intellectual ;  it  is  man 
against  man,  mind  wrestling  with  mind.  Whereas,  in  examination- 
in-chief,  the  Advocate  and  his  witness  have  the  appearance,  at  least, 
of  being  allies,  and  whatever  skill  the  former  is  required  to  exercise 
for  the  attainment  of  his  object  needs  to  be  concealed,  and  is  seldom 
apparent  to  a  mere  spectator,  however  it  may  be  recognized  and  ap- 
preciated by  those  who  are  engaged  with  him  in  the  cause,  and  who 
know  with  what  exquisite  tact  he  has  elicited  just  what  he  desired, 
and  suppressed  that  which  he  wanted  not  to  reveal. 

TWO  STYLES  OF  CROSS-EXAMINATION. 

There  arc  two  styles  of  cross-examination,  which  we  may  term  the 
savage  style  and  the  smiling  style.  The  aim  of  the  savage  style  is  to 
terrify  tlie  witness  into  telling  the  truth ;  the  aim  of  the  smiling 
style  is  to  win  him  to  a  confession.  The  former  is  by  far  the  most  fre- 
quently in  use,  but  its  use  is  a  great  mistake.  The  passions  vouse 
the  passions.     Anger,  real  or  assumed,  kindles  anger.     An  attack 
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after  the  first,  to  prevent  their  disagreement  in  any  important  par- 
ticulars. No  error  of  inexperience  or  unskillfulness  is  more  common 
than  to  examine  a  witness  according  to  the  brief,  without  reference 
to  the  evidence  previously  given  and  the  requirements  of  the  case  as 
it  stands.  If  you  fear  that  there  may  be  conflicting  testimony  on  any 
point,  the  firstwitness  having  varied  from  the  statement  in  the  brief, 
it  is  usually  better  to  leave  it  as  it  stands  upon  that  single  testimony 
than  to  bring  out  a  contradiction  ;  but  upon  this  you  must  exercise 
your  sagacity  at  the  moment ;  it  must  depend  upon  the  particular 
facts  of  the  case  ;  we  only  suggest  to  you,  that  it  is  one  of  the  diffi- 
culties of  examination-in-chief  which  you  should  be  prepared  to  en- 
counter. Anticipating  it,  you  will  not  be  taken  by  surprise  when  it 
occurs  to  you  in  your  practice. 

WITNESSES  WHO    PROVE  TOO  MUCH. 

There  are  two  kinds  of  troublesome  witnesses  whom  you  will  have 
to  encounter  in  the  conduct  of  a  cause — those  who  say  too  much,  and 
those  who  say  too  little ;  your  too  eager  friends,  and  your  secret  ene- 
mies. Of  these,  by  far  the  most  difficult  to  deal  with  are  your  over- 
jealous  friends — your  witnesses  Yiho prove  too  much.  A  very  little 
experience  will  enable  you  to  detect  these  personages  almost  at  a 
glance,  certainly  after  a  few  sentences.  They  usually  try  to  look 
wonderfully  easy  and  confident,  answer  off-hand  with  extraordinary 
glibness,  and  give  you  twice  as  much  information  as  you  have  asked 
for.  Now,  another  rule  of  evidence  is,  that  you  shall  not  discredit 
your  own  witnesses,  so  that  your  only  chance  of  dealing  with  these 
troublesome  friends  is  to  check  them  at  the  very  outset,  by  kindly, 
but  gravely  and  peremptorily,  requiring  them  to  do  no  more  than 
■simply  to  answer  the  questions  you  may  put  to  them,  and  then  so  to 
frame  your  questions  that  the  answer  to  them  shall  be  a  plain  "  Yes  " 
or  "No,"  giving  them  no  opportunity  for  expatiating.  Keep  them 
closely  to  the  point  for  which  they  are  required,  and  having  got  from 
them  just  what  you  want,  dismiss  them,  right  thankful  if  they  have 
not  dome  you  more  harm  than  good. 

ADVERSE  WITSrESSBS. 

With  yonr  unfriendly  witness  you  must  deal  altogether  after  an- 
otherf  ashioB,  There  is  no  more  difficult  and  delicate  task,  in  the  con- 
duct of  an  examination-in-chief,  than  so  skillfully  to  manage  an  ad- 
verse witness  called  by  yourself,  that  he  shall  state  just  so  much  as 
you  require,  and  no  more. 

When  the  court  is  satisfied  that  the  witness  is  really  an  adverse 
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But  where  shall  you  begin  ?  What  order  shall  you  follow  ?  Shall 
you  carry  him  again  through  the  narrative  given  in  his  examination- 
in-chief,  or  begin  at  the  end  of  it  and  go  backwards,  or  dodge  him 
about,  now  here,  now  there,  without  method." 

Each  of  these  plans  has  its  advantages,  and  perhaps  each  should 
be  adopted  according  to  circumstances. 

NEVER  CROSS-EXAMINE  WITHOUT  AN  OBJECT. 

But  you  cannot  determine  which  course  to  adopt  unless  you  have 
some  definite  design  in  the  questions  you  are  about  to  put.  A  mere 
aimless,  hap-hazard  cross-examination  is  a  fault  every  Advocate 
should  strenuously  guard  against.  It  is  far  better  to  say  nothing 
than  to  risk  the  consequence  of  random  shots,  which  may  as  often 
wound  your  friends  as  your  opponents.  Very  little  experience  will 
assure  you  that  there  is  no  error  so  common  as  this.  Some  persons 
seem  to  suppose  that  their  credit  is  concerned  in  getting  up  a  cross- 
examination,  and  they  look  upon  the  dismissal  of  a  witness  without 
it  as  if  it  were  an  opportunity  lost,  and  they  feared  that  clients  would 
attribute  it,  not  so  much  to  prudence  as  to  conscious  incapacity.  So 
they  rise  and  put  a  number  of  questions  that  do  not  concern  the  issue, 
and  perhaps  elicit  something  more  damaging  to  their  own  cause  than 
anything  the  other  side  has  brought  out,  and  the  result  is,  that 
they  leave  their  client  in  a  far  worse  condition  than  before.  Let  it 
be  a  rule  with  you  never  to  cross-examine  unless  to  gain  some  dis- 
tinct object.  Far  better  be  mute  through  the  whole  trial,  dismiss- 
ing every  witness  without  a  word,  than,  for  the  mere  sake  of  appear- 
ances, to  ply  them  with  questions  not  the  result  of  a  purpose. 

First,  resolve  whether  you  will  cross-examine  at  all.  It  is  impos- 
sible to  prescribe  any  rules  to  guide  you  in  this,  so  much  must  depend 
upon  the  particular  circumstances  of  each  case.  You  must  rely  upon 
your  own  sagacity,  on  a  hasty  review  of  what  the  witness  has  said — 
how  his  testimony  has  affected  your  case,  and  what  probability  there 


"Ou,  ay,"  said  the  awkward  Cimon,  stretching  out  his  snnff-hom. 

"  Noo,  hoo  long  hae  ye  kent  John  Samson?"  said  Cockbum,  taking  a 
pinch. 

"  Ever  sen  he  was  that  high,"  was  the  ready  reply,  the  witness  indicating 
with  his  hand  the  alleged  altitude. 

"  An'  d'ye  think  noo,  atween  you  an'  me,"  said  the  barrister,  in  his  most 
insinuating  Scotch  manner,  "  that  there's  onything  intil  the  cratur  ?  " 

"  I  wudna  lippen  him  wi'  a  bull  calf."  (I  would  not  trust  him  with  the 
guardianship  of  a  bull  calf,)  was  the  instant  and  brilliant  rejoinder. 

The  end  was  attained,  amid  the  convulsions  of  the  com:t.] 
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TIMID    WITNESSES. 

If  your  witness  be  timid,  it  will  be  your  care  to  restore  his  self- 
possession  before  you  take  him  to  the  material  part  of  his  testimony. 
This  you  should  effect  by  assuming  a  cheerful  and  friendly  manner 
and  tone,  and  if  you  have  the  art  to  make  him  smile,  your  wit  would 
be  better  timed  than  is  always  the  case  with  forensic  jests.  Keep  him 
thus  employed  upon  the  fringe  of  the  case,  until  you  are  satisfied  that 
his  courage  is  restored,  and  then  you  may  proceed  with  him  as  with 
any  other  witness.  But  be  very  careful  not  to  take  him  to  material 
topics  while  he  is  under  the  influence  of  fear,  for  in  this  state  a  wit- 
ness is  apt  to  become  confused,  and  to  contradict  himself,  and  so  to 
afford  to  your  adversary  a  theme  for  damaging  comment. 

STUPID    WITNESSES. 

A  stupid  witness  is  often  more  troublesome  than  an  adverse  one. 
He  cannot  understand  your  questions,  or  answers  them  so  imperfectly 
that  he  had  better  left  them  unanswered.  With  such  an  one  the  only 
resource  is  patience  and  good  temper.  If  you  are  cross  with  him,  you 
will  be  sure  to  increase  his  stupidity,  and  to  convert  evidence  that 
means  nothing  into  evidence  that  is  contradictory  and  confused.  The 
preservation  of  imperturbable  good  temper  is  a  golden  rule  with  an 
Advocate.  He  should  never  be  moved  to  anger  by  anything,  how- 
ever provoking,  and  however  he  may  appear  to  be  in  a  passion.  En- 
tire self-command  is  his  greatest  virtue,  never  more  in  requisition 
than  in  dealing  with  a  stupid  witness.  Instead  of  rebukinghim,  you 
should  encourage  him  by  a  look  and  expression  of  approval,  and  you 
must  frame  your  question  in  another  shape  better  suited  to  his  dense 
faculties.  If  baffled  again,  do  not  retreat,  but  renew  the  catechism 
until  your  object  is  obtained.  In  constructing  your  questions,  you 
will  often  find  a  clue  to  his  trains  of  thought  by  observing  his  ans- 
wers, and  your  next  question  might  then,  with  a  little  ingenuity,  be 
so  framed  as  to  fall  in  with  his  train  of  ideas.  Thus  patiently  treated 
there  are  few  witnesses  so  dull  as  not  to  be  made  efficient  for  the  pur- 
pose of  an  examination-in-chief. 

ORDER  AND  MANNER  OP  PUTTING  QUESTIONS. 

In  the  direct  examination  of  witnesses,  it  is  the  better  course  to 
observe  the  order  of  time.  That  is  not  only  the  most  easily  intelligi- 
ble to  the  jury,  but  it  is  the  natural  order  in  which  events  are  associ- 
ated in  the  mind  of  the  witness,  and  therefore  Jy  which  they  are  the 
most  readily  and  accurately  recalled.     If  you  depart  from  this  for  the 
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discovery  of  the  truth  from  a  witness,  the  dread  of  appearing  to  con- 
tradict himself.  If  once  this  alarm  be  kindled,  it  is  extremely  diffi- 
cult to  procure  plain,  unequivocal  answers.  The  witness  forthwith 
places  himself  on  the  defensive,  and  deeming  you  an  enemy,  fences 
you  with  more  or  less  of  skill,  certainly,  but  always  to  the  weaken- 
ing of  whatever  may  drop  from  him  in  your  favor.  With  such  a 
witness,  of  whose  candor  you  are  seeking  to  avail  yourself,  the  better 
course  is  to  begin  with  the  beginning  of  the  story  he  has  told,  and 
conduct  him  through  it  again  in  the  same  order,  only  introducing  at 
the  right  places  the  questions  which  are  intended  to  explain  or  qualify 
what  he  has  stated  in  his  examiuation-in-chief.  The  advantage  of  this 
course  is  the  avoidance  of  any  appearance  of  a  surprise  upon  him. 
You  take  him  into  his  former  track — ^you  even  make  him  repeat  a 
portion  of  what  he  has  before  said — you  recall  his  mind  to  the  sub- 
ject with  which  it  is  familiar.  The  scene  is  again  before  him,  occupy- 
ing his  thoughts.  Then,  it  is  easy  to  try  him  upon  the  details  (but 
still  gently),  to  suggest  whether  it  may  not  have  differed  by  so  and 
so  from  that  which  he  has  described,  or  if  so  and  so  (which  gives  the 
transaction  another  complexion)  did  not  occur  also,  and  thus  at  more 
or  less  length  according  to  the  circumstances  of  the  case. 

And  here,  at  the  very  outset,  let  us  warn  you  against  exhibiting 
any  kind  of  emotion  during  cross-examination  ;  especially  to  avoid 
the  slightest  show  of  exultation  when  the  witness  answers  to  your 
sagacious  touch,  and  reveals  what  apparently  he  intended  to  conceal. 
It  startles  him  into  self-command,  and  closes  the  portal  of  his  mind 
against  you  more  closely  than  ever.  You  have  put  him  upon  his 
guard,  and  defeated  yourself.  Let  the  most  important  answer  appear 
to  be  received  as  calmly  and  unconsciously  as  if  it  were  the  most 
trivial  of  gossip. 

In  the  same  manner  you  may  carry  him  to  the  conclusion  of  his 
story,  and  what  with  an  explanation  of  one  fact,  and  addition  to 
another,  and  a  toning  down  of  the  color  of  the  whole,  the  evidence 
will  usually  appear  in  a  very  different  aspect,  after  a  judicious  cross- 
examination,  from  that  which  it  wore  at  the  close  of  the  examination- 
in-chief. 

Thus  you  should  deal  with  a  witness  whom  you  believe  to  be 
truthful,  and  therefore  from  whom  you  propose  only  to  elicit  explana- 
tions and  facts  in  your  favor,  which  the  opposite  counsel  has  not,  of 
course,  assisted  him  to  disclose. 

If  you  suspect  that  some  of  the  statements  of  the  witness  stre  false 
in  fact,  although  not  willfully  mis-stated, — errors  of  the  senses,  of  the 
imagination,  of  the  memory, — so  much  more  frequent  than  they  whose 


358  APPENDIX. 

seeming  slowness,  when  it  discovers  that  you  have  in  fact  abbreviated 
the  work  by  a  pause  which  has  enabled  you  to  keep  the  evidence 
strictly  to  the  point  at  issue. 

ALLOWING   A   WITNESS    TO    TELL    HIS    STORY    HIS    OWN   WAT. 

Sometimes  it  demands  considerable  discretion  to  determine  whether 
it  is  better  to  permit  the  witness  to  tell  his  own  story  in  his  own  way, 
or  to  take  him  through  it  by  questions.  No  rule  can  be  laid  down 
for  this  ;  it  must  depend  upon  your  discernment  at  the  moment. 
There  is  a  class  of  minds  which  can  only  recall  facts  by  recalling  all 
the  associated  circumstances,  however  irrelevant ;  they  must  repeat 
the  whole  of  a  long  dialogue  and  describe  the  most  trivial  occur- 
rences of  the  time,  in  order  to  arrive  at  any  particular  part  of  the 
transaction.  With  such  you  have  no  help  for  it  but  to  let  them  have 
their  own  way.  It  is  the  result  of  a  peculiar  mental  constitution,  and 
endeavors  to  disturb  their  trains  of  association  will  only  produce  in- 
extricable confusion  in  the  ideas  of  the  witness,  and  you  will  be  fur- 
ther than  ever  from  arriving  at  your  object.  But  if  you  are  dealing 
with  that  other  class  of  witnesses,  happily  more  rare,  who  appear  to 
have  no  trains  of  thought  at  all,  who  can  observe  no  order  of  events, 
whose  ideas  are  confused  as  to  time,  place  and  person,  your  only 
chance  of  extracting  anything  to  your  purpose  is  to  begin  by  request- 
ing that  they  will  simply  answer  your  questions,  and,  falling  in,  as  it 
were,  with  their  own  mental  condition,  proceed  to  interrogate  them, 
after  their  own  fashion, with  disconnected  questions,  and  so  endeavor- 
ing to  draw  out  of  them  isolated  facts,  which  you  will  afterward 
connect  together  in  your  reply,  or  which  may  dovet&il  with  the  rest 
of  the  evidence,  so  as  to  form  a  complete  story. 

This  plan  will  often  be  found  effective  with  such  witnesses,  when 
all  the  usual  methods  of  eliciting  a  narrative  from  them  have  been 
abandoned  in  despair.  Of  course  it  demands  great  tact  and  readi- 
ness ;  but  it  is  presumed  that  unless  you  possess  these  qualities  you 
will  not  attempt  to  become  an  Advocate. 

KEOALLING   A    WITNESS. 

It  will  be  your  task,  when  reading  and  noting  up  your  case,  to 
marshal  your  witnesses  in  the  order  in  which  they  will  best  support 
your  case,  as  you  have  determined  to  submit  it  to  the  jury.  But, 
inasmuch  as  you  are  not  permitted  to  recall  your  witnesses,  except 
with  special  permission  of  the  court,  given  only  under  special  circum- 
stances, and  you  are  therefore  compelled  to  elicit  all  that  you  require 
in  order  to  support  any  part  of  your  case,  where  the  same  witness 
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believe  that  the  witness  has  not  told  the  truth,  and  to  elicit  the  truth 
is  to  be  your  sole  purpose. 

DIFFICULT  TO  PKOCURE  CONTRADICTION. 

An  explanation  is  less  difficult  to  be  procured  from  a  witness  than 
is  a  contradiction  ;  because  in  the  case  of  an  explanation  the  witness 
has  not  the  fear  of  being  presented  in  the  aspect  of  one  who  is  per- 
jured. A  witness  conscious  that  he  has  been  induced  in  the  exam- 
ination-in-chief to  say  too  much,  will  often  seize  the  opportunity 
afforded  by  cross-examination  to  modify  his  assertions.  If  you  see 
this  tendency,  you  have  only  to  encourage  it  by  falling  in  with  his 
mood,  and  carefully  avoiding  any  thing  calculated  to  make  him  fear 
the  use  to  which  you  may  put  his  admissions.  If  there  be  no  such 
tendency,  then  your  course  will  be  the  reverse  of  that  to  be  pursued 
when  you  are  seeking  for  contradictions.  Instead  of  avoiding  the 
point,  you  should  go  at  once  to  that  part  of  the  evidence,  repeat  the 
very  question,  and  when  you  have  received  the  same  reply,  follow  it 
with  a  series  of  questions  as  to  the  circumstances,  which,  as  you  are 
instructed,  go  to  modify  or  explain  the  statements  you  are  combating. 
If  you  are  satisfied  that  the  witness  is  honest  and  truthful,  you  can- 
not put  your  questions  too  plainly ;  let  them  be  as  leading  as  you  can 
frame  them,  naming  the  fact,  and  in  such  a  form  that  the  answer 
shall  be  a  plain  "Yes,"  or  "  No."  And  here  let  us  warn  you  to  be 
cautious  not  to  press  your  inquiries  too  far.  Having  obtained  enough 
for  your  purpose,  pass  on.  You  may  obtain  too  much.  There  is  no 
more  useful  faculty  in  the  practice  of  an  Advocate  than  to  know 
when  he  has  done  enough.  Many  more  causes  are  lost  by  saying 
too  much  than  by  not  saying  enough. 

SECOND  OBJECT  OF  CROSS-EXAMINATION. 

The  second  object  of  cross-examination  is  to  elicit  something  in 
your  favor.  The  method  of  doing  this  depends  upon  the  character 
of  the  witness.  If  you  believe  him  to  be  honest  and  truthful,  you 
may  proceed  directly  to  the  subject-matter  of  your  inquiry,  with  plain 
point-blank  questions.  But  if  you  suspect  that  he  will  not  readily 
state  what  he  is  aware  will  operate  in  your  favor,  you  must  approach 
him  with  some  of  the  precautions  requisite  for  the  cross-examination 
of  a  witness  who  is  not  altogether  trustworthy.  But  this  distinc- 
tion in  the  circumstances  is  to  be  observed.  Here  you  are  dealing 
with  a  witness  from  whom  it  is  j-our  intent  to  procure  some  evidence 
in  your  favor.     You  cannot  discredit  him,  by  showing  him  to  be  un- 
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only  if  he  persists  in  putting  it,  should  you  call  upon  the  court  to 
decide  between  you  which  is  right. 

But  it  is  not  against  improper  leading  questions  you  have  to  be 
upon  the  watch ;  there  are  many  others  still  more  objectionable, 
which  it  will  be  your  duty,  by  an  instant  objection,  to  prevent.  As 
soon  as  the  words  have  fallen  from  your  opponent's  lips,  and  before 
the  witness  can  have  time  to  answer,  you  must  interpose,  first,  with 
an  exclamation  to  the  witness,  "  Don't  answer  that,"  and  then,  turn- 
ing to  the  court,  state  what  is  your  objection  to  the  question,  with 
your  reason  for  it.  Your  opponent  will  answer  you.  Then  you 
will  have  the  right  of  replying,  and  the  court  will  decide  between 
you. 

There  is,  perhaps,  no  part  of  the  business  of  an  Advocate  in  which 
the  fruits  of  experience  are  more  obvious  than  in  this.  If  you  watch 
closely  the  examination  of  the  witnesses,  in  a  trial  where  an  experi- 
enced Advocate  is  on  the  one  side  and  an  inexperienced  one  on  the 
other,  you  will  seethe^aci»cec?man  putting  question  after  question, 
and  eliciting  facts  most  damaging  to  the  other  side,  which  his  ad- 
versary might  have  shut  out  by  a  prompt  objection  to  them,  but 
which  he  permits  to  pass  without  protest,  because  he  is  not  suffi- 
ciently practiced  in  the  laws  of  evidence  to  discern  their  illegality  on 
the  instant,  or  so  much  master  of  it  as  to  give  a  reason  for  objection, 
even  though  he  may  have  a  sort  of  dim  sense  that  the  questions  are 
wrong  somehow,  and  he  protests  against  leading  questions,  while  he 
permits  illegal  questions,  destructive  to  his  client,  to  be  put  with- 
out a  murmur.  On  the  other  hand,  when  it  comes  to  his  turn  to 
examine  his  witnesses,  and  on  the  experienced  man  devolves  the  duty 
of  watching,  you  will  see  how,  in  no  single  instance,  is  he  suffered 
to  tread  over  the  traces ;  but  the  strictest  rules  of  evidence  are  en- 
forced upon  him,  so  that  he  sits  down,  leaving  half  his  case  unde- 
veloped, while  his  adversary  has  brought  out  all  that  he  had  desired 
to  elicit. 

IMPORTANCE  OF  KNOWLEDGE  OF  LAW  OP  EVIDENCE. 

Hence,  to  the  student  aspiring  to  be  an  Advocate,  the  vital  im- 
portance of  a  mastery  of  the  law  of  evidence,  as  the  branch  of  law 
which  is  not  only  most  frequently  in  requisition  by  him,  but  the  only 
one  which  he  is  called  upon  to  propound  without  previous  research. 
Almost  all  other  subjects  are  notified  to  him  before  he  goes  into  court, 
so  that  he  may  look  into  the  law  and  prepare  himself  for  the  argu- 
ment ;  or  if,  as  rarely  happens,  he  is  suddenly  called  upon,  the  court 
will  always  give  time  for  research,  or,  at  the  least,  allowance  is  made 
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nor  expression  of  countenance,  show  you  are  conscious  of  being  taken 
aback.  If  others  exhibit  surprise,  be  you  as  calm  and  appear  as 
satisfied  as  if  you  had  expected  the  answer  in  question.  Thus 
you  will  repel  the  force  of  the  blow,  for,  seeing  that  you  are  not  per- 
plexed by  it,  the  audience  may  suppose  it  not  to  be  so  important  as 
they  deemed  it  to  be,  or  they  give  you  credit  for  some  profounder 
purpose  than  is  apparent,  or  that  you  are  prepared  with  a  contradic- 
tion or  an  explanation.  Sometimes,  indeed,  where  the  blow  has  been 
more  than  usually  staggering,  it  may  not  be  bad  policy  to  weaken  its 
force  by  openly  making  light  of  it,  repeating  it,  taking  a  note  of  it, 
or  appending  a  joke  to  it.  At  no  time  is  self-command  more  requisite 
to  an  Advocate  than  at  such  a  moment,  and  never  is  the  contrast  be- 
tween experience  and  inexperience,  the  prudent  and  the  injudicious 
more  palpably  exhibited. 

WHEN   AET   MAT   BE   USED    AGAINST   WITNESS. 

Only  when  you  are  persuaded  that  the  witness  is  not  telling  the 
truth,  may  you  with  propriety  use  your  art  to  entrap  him  into  con- 
tradictions, or  charge  him  with  falsehood.  And,  indeed,  rarely  is 
anything  to  be  gained  by  such  prostitution  of  the  abilities  of  the  Ad- 
vocate as  that  against  which  we  are  warning  you.  In  fact,  witnesses 
do  not  deliberately  lie  so  frequently  as  the  inexperienced  are  wont  to 
believe.   Downright,  intended,  conscious  perjury,  occurs  but  seldom. 

PEKJURY    LESS    FREQUENT    THAN    MISTAKE. 

But,  on  the  other  hand,  experience  will  teach  you  that  evidence  is 
far  less  trustworthy  than  the  public,  or  juries  who  represent  the  pub- 
lic, suppose  it  to  be.  There  is  much  less  of  perjury,  and  vastly  more 
of  mistake,  in  witnesses,  than  the  unaccustomed  observer  would 
imagine  to  be  possible,  unless  he  had  studied  the  physiology  of  the 
mind,  and  had  thence  learned  how  manifold  are  the  sources  of  error, 
and  how  imperfect  is  the  sense  that  conveys  the  knowledge  of  facts, 
and  the  understanding  that  tries  and  proves  and  applies  it. 

To  the  Advocate,  however,  it  is  of  vital  importance  that  he  should 
attain  to  the  full  comprehension  of  this  truth,  for  it  must  be  the 
guiding  star  of  his  conduct  in  the  cross-examination  of  witnesses. 
The  consciousness  of  it  will  govern  his  words,  his  voice,  his  manner  ; 
change  the  tone  of  mistrust  intotbat  of  confidence;,  the  language  of 
rebuke  into  that  of  kindness  ;  the'  eye  that  flashes-anger  and  kindles 
defiance  into  the  look  that  wins  to  frankness. 
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to  make  the  statement  intelligible.  Thus,  if  the  witness  be  asked, 
"  Were  you  at  Albany  on  Saturday  ?  "  and  answers,  "  I  was," — a 
leading  question,  but  probably  not  worth  objecting  to, — ^you  set  it 
down  thus :  "  Was  at  Albany  on  Saturday."  But  let  it  be  a  rule,  so 
far  as  it  is  practicable,  always  to  take  the  very  words  used  by  the 
witness.  As  you  proceed,  you  will  find  that  the  evidence  suggests  to 
you  matter  to  be  explained  on  cross-examination,  or  to  be  answered 
in  your  speech  for  the  defence,  or  to  be  contradicted  by  your  own 
witness.  Here  it  is  that  you  will  find  the  margin  useful.  When  such 
an  idea  occurs  to  you,  never  suffer  it  to  escape,  trusting  to  recall  it 
when  it  is  wanted,  for,  amid  the  multiplicity  of  claims  upon  your 
attention,  you  cannot  be  assured  that  it  will  return  ;  but  grasp  it  in- 
stantly, and  in  the  margin,  against  the  evidence  that  is  so  to  be  treat- 
ed, insert  some  mark  which  may  catch  your  eye,  and  if  the  words 
are  not  likely  to  suggest  the  thought  you  desire  to  recall,  you  can, 
in  a  hurried  sentence,  there  set  down  that  of  which  you  wish  to  be 
reminded.  This  plan  is  especiall}'  useful  for  the  purpose  of  cross- 
examination,  for  it  is  extremely  difficult  to  carry  in  the  mind  all  the 
evidence-in-chief  that  needs  to  be  explained  or  deprived  of  its  credit ; 
but,  with  this  scored  and  noted  report  of  the  witness'  testimony  be- 
fore you,  it  is  unlikely  that  any  thing  of  moment  will  escape  your 
attention. 

EXAMINATION    OF   TOIK   DIEE. 

Another  duty  may  devolve  upon  you  as  Advocate — that  is  the  ex- 
amination on  the  voir  dire.  This  legal  phrase  means  merely  the  ex- 
amination to  which  a  witness  may  be  subjected  before  he  is  admitted 
to  be  sworn,  for  the  purpose  of  ascertaining  if  he  is  competent  to  be 
a  witness.  When,  therefore,  a  witness  is  called,  you  must  be  pre- 
pared, if  you  have  an  objection  to  him,  to  state  it  immediately  on 
his  appearance,  and  before  he  is  sworn  to  give  his  evidence  be- 
tween the  parties ;  and,  having  intimated  to  the  court  that  you  have 
such  an  objection,  you  will  proceed  to  examine  him  in  support  of  it. 
This  examination  you  will  be  permitted  to  conduct  as  in  the  nature 
of  a  cross-examination.  Very  few  questions  usually  suffice  ;  but  if 
you  are  dealing  with  an  acute  witness,  who  knows  your  object,  and 
especially  with  a  professional  one,  no  common  skill  and  tact  are 
often  required  to  drag  out  of  him  the  particular  circumstances  neces- 
sary to  sustain  your  objection.  The  same  rules  apply  to  voir  dire 
examinations  as  to  cross-examinations. 

We  next  proceed  to  consider  what  you  should  do  in  the  conduct 
of  your  cross-examinations. 
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yon  must  remove  the  fear  which  the  most  truthful  witness  feels  when 
about  to  be  subjected  to  the  ordeal  of  cross-examination.  Let  him 
understand,  as  soon  as  possible,  that  you  are  not  about  to  insult  him 
oor  to  entrap  him  into  falsehood,  nor  to  take  unfair  advantages  of 
him ;  that  you  have  confidence  in  his  desire  to  tell  the  truth  and  all 
the  truth,  and  that  your  object  is  to  ascertain  the  precise  limits  of 
truth  in  the  story  he  has  told. 

THIRD    OBJECT    OF   CROSS-EXAMINATION. 

The  third  object  of  cross-examination  is  to  discredit  the  witness, 
and,  to  accomplish  this,  proceed  very  gently,  and  only,  as  it  were, 
with  the  fringe  of  the  case,  until  you  see  that  the  witness  is  reas- 
sured, and  that  a  good  understanding  has  been  established  between 
you,  to  which  a  smiling  question  that  elicits  a  smiling  answer  will 
be  found  materially  to  contribute.  A  witness  who  stubbornly  re- 
sists every  other  advance  on  the  part  of  the  Advocate,  will  often 
yield  at  once  to  a  good-humored  remark  that  compels  the  lips  to  curl. 

This  point  gained,  you  may  at  once  proceed  to  your  object. 

The  other  purposes  of  cross-examination  have  been  previously  ex- 
plained. We  are  now  considering  only  what  is  to  be  done  when 
the  design  is  to  discredit  the  testimony,  not  by  discrediting  the 
witness,  but  by  showing  that  he  is  mistaken ;  that  he  has  been 
Mmself  deceived.  Now,  the  way  to  do  this  is  by  closely  inquiring 
into  the  sources  of  his  knowledge  ;  and  here  it  is  that  so  much  ana- 
lytical skill,  so  intimate  an  acquaintance  with  mind  and  its  opera- 
tions, is  demanded  on  your  part,  and  that  you  should  avert  resist- 
ance to  your  inquiries  on  the   part  of  the  witness. 

Perhaps  it  is  unnecessary  to  inform  you  that  it  is  useless  to  put  to 
a  witness  direfctly  the  question,  if  he  is  sure  that  the  fact  was  as  he 
has  stated  it.  He  will  only  be  the  more  positive.  No  witness 
will  ever  admit  that  he  could  have  been  mistaken.  This  is  shown 
r'einarkably  in  cases  where  personal  identity  is  in  question.  Every 
body  admits  that  there  is  nothing  upon  which  all  persons  are  so 
often  mistaken  ;  yet  is  there  nothing  upon  which  witnesses  are  more 
positive,  and  that  positiveness  is  continually  influencing  inconsid- 
erate juries  to  erroneous  verdicts,  as  the  'records  of  our  criminal 
law  painfully  prove;  for  of  the  wrongful  convictions,  fully  one-half 
have  been  cases  of  mistaken  identity,  in  which  witnesses  have  been 
too  positive,  and  juries  too  confiding,  in  a  matter  which  their  own 
daily  experience  should  satisfy  them  to  be,  of  all  others,  the  most 
dubious  and  unsatisfactory.     Instead,  therefore,  of  asking  the  wit- 
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stimulates  to  defiance.  By  showing  suspicion  of  a  witness,  you  insult 
his  self-love — ^you  make  him  your  enemy  at  once — you  arm  his  reso- 
lution to  resist  you — to  defy  you — to  tell  you  no  more  than  he  is 
obliged  to  tell — to  defeat  you  if  he  can.  Undoubtedly  there  are  cases 
where  such  a  tone  is  called  for  ;  where  it  is  politic  as  well  as  just ; 
but  they  are  rare,  so  rare  that  they  should  be  deemed  entirely  excep- 
tional. In  every  part  of  an  Advocate's  career,  good  temper  and  self- 
command  are  essential  qualifications  ;  but  in  none  more  so  than  in 
the  practice  of  cross-examination.  It  is  marvellous  how  much  may  be 
accomplished  with  the  most  difficult  witness  simply  by  good-humor 
and  a  smile  ;  a  tone  of  friendliness  will  often  succeed  in  obtaining 
a  reply  which  has  been  obstinately  denied  to  a  surly  aspect  and  a 
threatening  or  reproachful  voice.  As  a  general  rule,  subject  to  such 
very  rare  exceptions  as  scarcely  to  enter  into  your  calculations,  you 
should  begin  your  cross-examination  with  an  encouraging  look,  and 
manner,  and  phrase.  Remember  that  the  witness  knows  you  to  he 
on  the  other  side  ;  he  is  prepared  to  deal  with  you  as  an  enemy  ;  he 
anticipates  a  badgering;  he  thinks  you  are  going  to  trip  him  up,  if 
you  can  ;  he  has,  more  or  less,  girded  himself  for  the  strife.  It  is 
amusing  to  mark  the  instant  change  in  the  demeanor  of  most  wit- 
nesses when  their  own  counsel  has  resumed  his  seat  and  the  Advo- 
cate on  the  other  side  rises  to  cross-examine.  The  position,  the  coun- 
tenance, plainly  show  what  is  passing  in  the  mind.  Either  there  is 
fear,  or,  more  often,  defiance.  If  you  look  fierce  and  speak  sternly, 
it  is  just  what  had  been  expected,  and  you  are  met  by  corresponding 
acts  of  self-defence.  But  if,  instead  of  this,  you  wear  a  pleasant 
smile,  speak  in  a  kindly  tone,  use  the  language  of  a  friendly  ques- 
tioner, appear  to  give  him  credit  for  a  desire  to  teU  the  whole  truth 
and  nothing  but  the  truth,  yousurprise,  you  disarm  him  ;  it  was  not 
what  he  had  anticipated,  and  he  answers  frankly  your  questions.* 


1  [In  a  case  In  which  Jeffrey  and  Cockburn,  when  barristers,  were  engaged, 
a  question  arose  as  to  the  sanity  of  one  of  the  parties  concerned. 

"Is  the  defendant,  in  your  opinion, perfectly  sane?"  said  Jeffrey,  mter- 
rogating  one  of  the  witnesses,  a  plain,  stupid-looking  countryman. 

The  witness  gazed  in  bewilderment  at  the  questioner,  but  gave  no  answer. 
Jeffrey  repeated  the  inquiry,  altering  his  words  to  "Do  you  think  the  defend- 
ant capable  of  managing  his  own  affairs  ?  " 

Still  in  vain. 

"  I  ask  you,"  said  Jeffrey,  "  do  you  consider  the  man  perfectly  rational  ? 

No  answer  yet. 

"  Let  me  tackle  him,"  said  Cockburn.  Then  assuming  his  broadest  Scotch 
tone,  and  turning  to  the  obcurate  witness,  he  began  : 

"  Hae  ye  your  mull  wi'  ye  ?  " 
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satisfy  the  jury,  when  you  come  to  comment  upon  his  evidence,  you 
must  learn  whence  the  mistake  arose,  and  you  should  not  leave  him 
until  you  have  attained  your  object.  Sometimes  you  may  procure 
this  from  the  witness'  mouth,  thus : — Having  gathered  from  his 
description  that,  in  the  circumstances  of  place  or  time,  or  other- 
wise, as  the  case  may  be,  it  was  impossible  or  improbable  that  he 
could  have  seen  or  heard  enough  to  justify  his  positive  conclusion, 
you  may  plainly  put  to  him  the  question,  how  it  is  that,  being  so 
situated,  he  could  have  so  seen  or  heard  ?  This  will  usually  elicit 
an  explanation  that  will  at  once  be  a  confession  of  his  mistake  and 
a  discovery  of  its  cause. 

Ca^ition  is  nevertheless  necessary  in  this  proceeding,  and  it  should 
be  resorted  to  only  when  other  means  have  failed ;  for  having  ascer- 
tained to  your  own  satisfaction  the  mistakes  of  the  witness  and  the 
facts  that  prove  them  to  be  mistakes,  the  exhibition  of  them  will 
come  with  far  better  effect  in  your  address  to  the  jury,  when  lucid- 
ly displayed  in  argument,  than  when  evolved  bit  by  bit  in  the  course 
of  a  long  examination.  Usually,  it  will  be  sufficient  for  you  that 
you  have  the  yac(.  Besides,  it  is  well  that  the  witness  himself  is 
not  made  conscious  of  detected  error,  lest,  fearing  to  have  his  verac- 
ity impugned,  he  should  close  his  mind  against  you,  and  resist 
further  investigation  into  the  parts  of  his  story  which  yet  remain 
to  be  told. 

DEALING  WITH  FALSE  WITNESS. 

The  art  of  cross-examination,  however,  is  not  limited  to  the  de- 
tection of  mistakes  in  a  witness.  Sometimes  it  happens  that  you 
have  good  reason  to  believe  that  he  is  not  mistaken,  but  that  he  is 
lying;  and  when  you  are  assured  of  this,  but  not  otherwise,  you 
may  treat  him  as  a  liar,  and  deal  with  him  accordingly.  Your 
object  will  now  be  to  prove  him  to  be  a  liar  out  of  his  own  mouth, 
and  it  will  be  permissible  to  resort  to  many  a  stratagem  for  the  pur- 
pose of  detection,  which  might  not  be  fairly  used  towards  a  witness 
whom  you  believe  to  be  honest,  but  mistaken. 

The  question  occurs  whether  it  is  more  prudent  to  show  such  a 
witness  that  you  suspect  him,  or  to  conceal  your  doubts  of  his  hon- 
esty ?  Either  course  has  its  advantages  and  disadvantages.  By 
displaying  your  doubts,  you  incur  the  risk  of  setting  him  upon  his 
guard,  and  leading  him  to  be  more  positive  in  his  assertions  and 
more  circumspect  in  his  answer ;  but,  on  the  other  hand,  a  con- 
scious liar  is  almost  always  a  moral  coward  ;  when  he  sees  that  he  is 
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is  of  your  weakening  what  lie  has  said.  If  he  has  said  nothing  mate- 
rial, usually  the  safer  course  is  to  let  him  go  without  a  question,  un- 
less indeed  you  are  instructed  that  he  can  give  some  testimony  in 
your  favor,  or  damaging  to  the  party  who  has  called  him,  and  then 
you  should  proceed  to  draw  that  out  of  him.  But  unless  so  instructed, 
you  should  not,  on  some  mere  vague  suspicion  of  your  own,  or  in 
hope  of  hitting  a  hlot  somewhere  by  accident,  incur  the  hazard  of 
eliciting  something  damaging  to  you, — a  result  to  be  seen  every  day 
in  our  courts.  So,  as  a  general  rule,  it  is  dangerous  to  cross-examine 
witnesses  called  for  mere  formal  proofs,  as  to  prove  signatures,  at- 
testations, copies,  and  such  like.  Still,  such  witnesses  are  not  to  be 
immediately  dismissed,  for  you  should  first  consider  if  there  be  any 
similar  parts  of  your  case  which  you  can  prove,  so  as  to  save  a  wit- 
ness to  you,  and  then  you  should  carefully  confine  yourself  to  the 
purpose  for  which  you  have  detained  them. 

THREE  OBJECTS  OF  CROSS-EXAMINATION. 

In  resolving  whether  or  not  to  cross-examine  a  witness  it  is  neces- 
sary to  remember  that  there  can  be  but  three  objects  in  cross-exami- 
nation. It  is  designed  either  to  destroy  or  weaken  the  force  of 
the  evidence  the  witness  has  already  given  against  you,  or  to  elicit 
something  in  your  favor  which  he  has  not  stated,  or  to  discredit  him, 
by  showing  to  the  jury,  from  his  past  history  or  present  demeanor, 
that  he  is  unworthy  of  belief.  Never  should  you  enter  upon  a  cross- 
examination  without  having  a  clear  purpose  to  pursue  one  or  all  of 
these  objects.     If  you  have  no  such  purpose,  keep  quiet. 

Let  us  consider  each  of  these  objects  of  cross-examination  sepa- 
rately. 

1st.  To  destroy  or  weaken  the  force  of  his  testimony  in  favor  of 
the  other  side.  If  this  be  your  design,  you  can  attain  it  only  by  one  of 
two  processes.  You  must  show  from  the  witness'  own  lips,  either 
that  what  he  has  stated  is,  false,  or  that  it  is  capable  of  explanation. 
If  your  opinion  be  that  he  is  honest,  but  prejudiced ;  that  he  is  mis- 
taken ;  that  he  has  formed  a  too  hasty  judgment,  and  so  forth,  yoiir 
bearing  towards  him  cannot  be  too  gentle,  kind,  and  conciliatory. 
Approach  him  with  a  smile,  encourage  him  with  a  cheering  word, 
assure  him  that  you  are  satisfied  that  he  intends  to  tell  the  truth,  and 
the  whole  truth,  and  having  thus  won  his  good  will  and  confidence, 
proceed  slowly,  quietly,  and  in  a  tone  as  conversational  as  possible,  to 
your  object.  Do  not  approach  it  too  suddenly,  or  you  will  chance  to 
frighten  him  with  that  which  forms  the  greatest  impediment  to  the 
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INSTANCE  OF  DETECTION  OF  FALSE  -WITNESS. 

As  a  specimeu  of  the  sort  of  cross-examination  to  which  we  refer : 
In  a  case  of  afiSliation  of  a  bastard  child,  the  mother  had  sworn  dis- 
tinctly and  positively  to  the  person  of  the  father,  and  to  the  time 
and  place  of  their  acquaintance,  fixed,  as  usual,  at  precisely  the 
proper  period  before  the  birth  of  the  child.  In  this  case,  the  time 
sworn  to  was  the  middle  of  May  ;  and  the  place,  the  putative  father's 
garden ;  for  an  hour  the  witness  endured  the  strictest  cross-ex- 
amination that  ingenuity  could  suggest :  she  was  not  to  be  shaken 
in  any  material  part  of  her  story :  she  had  learned  it  well,  and 
with  the  persistence  that  makes  women  such  difficult  witnesses  to 
defeat,  she  adhered  to  it.  She  was  not  to  be  thrown  off  her  guard 
by  a  question  for  which  she  was  not  prepared,  and  the  examination 
proceeded  thus  : — "  You  say  you  walked  in  the  garden  with  Mr.  M.  ? 
Yes.  Before  your  connection  with  him  ?  Yes.  More  than  once  ? 
Yes ;  several  times.  Did  you  do  so  afterwards  ?  No,  Never  once  ? 
No.  Is  there  fruit  in  the  garden  ?  Yes.  I  suppose  you  were  not 
allowed  to  pick  any  ?  Oh !  yes ;  he  used  to  give  me  some.  What 
fruit  ?     Currants  and  raspberries.     Eipe  ?    Yes. 

This  was  enough.  She  was  detected  at  once.  The  alleged  inter- 
course was  in  the  middle  of  May.  Currants  and  raspberries  are  not 
ripe  till  June.  In  this  case  the  woman's  whole  story  was  untrue. 
She  had  fallen  in  with  the  suggestion  about  fruit,  to  strengthen,  as 
she  thought,  her  account  of  the  garden.  But  she  did  not  perceive 
the  drift  of  the  questions,  and  consequently  had  not  sufficient  self- 
command  to  reflect  that  the  fruit  named  was  not  ripe  in  May. 

This  will  serve  as  an  illustration  of  the  manner  in  which  the  most 
acute  witness  may  be  detected  in  a  lie.  But  patience  in  the  pursuit 
is  always  necessary.  You  may  be  baffled  once  and  again,  but  be 
careful  never  let  it  be  seen  that  you  are  baffled.  Glide  quietly  into 
another  track,  and  try  another  approach ;  you  can  scarcely  fail  of  suc- 
cess at  last,     l&o  false  witness  is  armed  at  all  points. 

But,  in  this  process,  somewhat  tedious,  it  is  true,  to  yourself,  and 
not  always  comprehended  by  others,  the  art  of  the  witness  will  not 
be  the  only  nor  the  severest  trial  of  your  temper.  Too  often  yon 
will  find  the  judge  complaining  of  the  tediousness  of  repetition. 
He  does  not  always  see  your  drift,  and  especially,  if  you  are  young, 
he  is  apt  to  conclude  that  you  are  putting  questions  at  random,  and 
to  refuse  you  credit  for  a  meaning  and  a  design  in  your  queries. 
You  must,  in  such  case,  firmly  but  respectfully  assert  your  right  to 
conduct  your  examination   after  your  own   fashion,  and   proceed, 
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occupation  has  not  been  to  sift  and  weigh  the  worth  of  evidence 
might  suppose, — your  task  becomes  a  very  difficult  one  ;  for  without 
in  any  manner  charging  him  with  perjury,  or  desiring  to  have  it  un- 
derstood that  you  do  otherwise  than  believe  him  to  be  an  honest  wit- 
ness, you  have  to  prevail  upon  him  to  confess  that  which  will  wear 
the  aspect  of  falsehood.  Now,  there  is  nothing  upon  which  wit- 
nesses'of  every  grade  of  rank  and  intellect  are  so  sensitive  as  self- 
contradiction.  They  suspect  your  purpose  instantly,  and  the  dread 
of  being  made  to  appear  as  lying,  while  often  producing  contradic- 
tions and  evasions,  more  often  arms  the  resolution  of  the  witness  to 
adhere  to  his  original  statement,  without  qualification  or  explana- 
tion. When,  therefore,  it  is  your  purpose  to  show  from  the  witness' 
own  lips  that  he  was  mistaken,  the  extremest  caution  is  required 
in  approaching  him.  You  must  wear  an  open  brow,  and  assume  a 
kindly  tone.  Let  there  be  in  your  language  no  sound  of  suspicion. 
Intimate  to  him  delicately  your  confidence  that  he  is  desirous  of  tell- 
ing the  truth,  and  the  whole  truth.  Be  careful  not  to  frighten  him 
by  point-blank  questions  going  at  once  to  involve  him  in  a  contra- 
diction, or  he  will  see  your  design,  and  thwart  it  by  a  resolute  ad- 
hesion to  his  first  assertion.  You  must  approach  the  object  under 
cover,  opening  with  some  questions  that  relate  to  other  matter,  and 
tlien  gradually  coming  round  to  the  desired  point.  And  even  when 
you  have  neared  the  desired  point,  you  must  endeavor,  by  every  de- 
vice your  ingenuity  can  suggest,  to  avoid  the  direct  question,  the 
answer  to  which  necessarily  and  obviously  involves  the  contradiction. 
The  safer  and  surer  course  is  to  bring  out  the  discrepancy  by  infer- 
ence, that  is,  instead  of  seeking  to  make  the  witness  unsay  what  he 
has  said,  it  should  be  your  aim  to  elicit  a  statement  which  may  be 
shown  by  argument  to  be  inconsistent  with  the  former  statement. 

NEVER  ^EEK  TO  EKTKAP  WITNESS. 

But  it  must  be  understood  that,  in  all  this,  your  only  purpose 
should  be  to  ascertain  the  very  truth — to  trace  an  error,  if  it  exists 
— to  try  the  memory  of  the  witness,  if  it  be  trustworthy.  Never 
should  you  seek  to  entrap  him  into  a,  falsehood,  nor  by  your  art,  to 
throw  him  into  perplexity,  with  a  design  to  discredit  him,  if  j'ou 
believe  that  not  only  is  he  honest,  but  that  he  has  not  erred.  Your 
duty  as  an  Advocate  is  strictly  limited  by  the  rules  of  morality.  It 
is  no  more  permissible  for  you  to  tamper  with  the  truth  in  others,  or 
tempt  them  to  confound  or  conceal  it,  than  to  be  false  yourself.  The 
art  to  be  practiced  in  cross-examination  is  to  be  used  only  when  you 
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that  will  explain  away  his  contradictions.  If,  however,  his  lesson  is 
well  learned,  and  he  repeats  the  narrative  very  nearly  as  at  first, 
you  will  have  to  try  another  course,  which  will  tax  your  ingenuity 
and  patience. 

Procure  from  him  in  detail,  and  let  his  words  be  taken  down,  the 
particulars  of  his  story,  and  then  question  him  as  to  associated  circum- 
stances as  to  which  he  is  not  likely  to  have  prepared  himself,  and  to 
answer  which,  therefore,  he  must  draw  on  his  invention  at  the  in- 
stant. Some  ingenuity  will  be  necessary  on  your  part,  after  survey- 
ing his  story,  to  select  the  weakest  points  for  your  experiment,  and 
to  suggest  the  circumstances  least  likely  to  have  been  pre-ar- 
ranged. Having  obtained  his  answers,  permit  him  no  pause,  but 
instantly  take  him  to  a  new  subject ;  lead  his  thoughts  away  alto- 
gether from  the  matter  of  your  main  topic.  The  more  irrelevant 
your  queries  the  better;  your  purpose  is  to  occupy  his  mind  with  a 
new  train  of  ideas.  Conduct  him  to  different  places  and  persons  and 
events.  Then,  as  suddenly,  in  the  very  midst  of  your  questionings, 
when  his  mind  is  the  most  remote  from  the  subject,  when  he  is  expect- 
ing the  next  question  to  rela,te  to  ths  one  that  has  gone  before, 
suddenly  Tc^txxT'D.  toy  o\xx  first  point,  not  repeating  the  main  story,  for 
this,  having  been  well  learned,  will  probably  be  repeated  as  before, 
but  to  those  circumstances  associated  with  it  upon  which  you  had  sur- 
prised him  into  invention  on  the  moment.  It  is  probable  that,  after 
such  a  diversion  of  his  thoughts,  he  will  have  forgotten  what  his 
answers  were,  what  were  the  fictions  with  which  he  had  filled  up 
the  accessories  of  his  false  narrative,  and  having  no  leisure  allowed 
to  him  for  reflection,  he  will  now  give  a  different  account  of  them, 
and  so  betray  his  falsehood.  Of  all  the  arts  of  cross-examination, 
there  are  none  so  efficient  as  this  for  the  detection  of  a  lie. 

Another  excellent  plan  is  to  take  the  witness  through  his  story, 
but  not  in  the  same  order  of  incidents  in  which  he  told  it. 
Dislocate  his  train  of  ideas,  and  you  put  him  out ;  you  disturb 
his  memory  of  his  lesson.  Thus  begin  your  cross-examination  at 
the  middle  of  his  narrative,  then  jump  to  one  end,  then  to  some 
other  part  the  most  remote  from  the  subject  of  the  previous  question. 
If  he  is  telling  the  truth,  this  will  not  confuse  him,  because  he 
,  speaks  from  impressions  upon  his  mind;  but  if  he  is  lying,  he  will 
be  perplexed  and  will  betray  himself,  for,  speaking  from  the  memory 
only,  which  acts  by  association,  you  disturb  that  association,  and 
his  invention  breaks  down. 

When  you  are  satisfied  that  the  witness  is    drawing  upon  his 
invention,  there  is   no  more    certain    process   of  detection  than  a 
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worthy  of  belief,  without  losing  the  advantage  of  his  testimony  on 
your  own  behalf.  Therefore,  you  cannot  venture  to  probe  him  by 
questions  that  might  lead  to  contradictions.  How  then,  may  you 
attain  your  end  ? 

You  can  only  do  so  by  gradual  approaches.  The  plain,  direct 
questions  which  best  elicit  the  truth  from  the  witness  desirous  of 
telling  the  whole  truth,  and  nothing  but  the  truth,  would,  to  a  wit- 
ness who  desires  to  suppress  some  of  the  truth,  operate  as  a  signal 
for  silence.  With  such  an  one  the  surest  course  is,  by  almost  im- 
perceptible degrees,  to  conduct  him  to  the  end.  Elicit  one  small  fact, 
perhaps  but  remotely  connected  with  the  main  object  of  your  inquiry. 
He  may  not  see  the  chain  of  connection,  and  will  answer  that  ques- 
tion freely;  or  deem  it  not  worth  evading.  A  very  small  admission 
usually  requires  another  to  confirm  or  explain  it.  Having  said  so 
much,  the  witness  cannot  stop  there  ;  he  must  go  on  in  self-defense 
and  thus,  by  judicious  approaches,  you  bring  him  to  the  main  point. 
Even  if  then  he  should  turn  upon  you,  and  say  no  more,  you  will 
have  done  enough  to  satisfy  the  jury  that  his  silence  is  as  significant 
as  would  have  been  his  confession. 

PROFITING  BY  VflTNESS'  SILENCE. 

It  may  be  remarked  here  that  good  generalship  may  be  often 
shown  in  skillfully  availing  yourself  of  the  silence  of  a  witness.  A 
refusal  to  answer,  or  an  evasion  of  your  question,  will  frequently  be 
more  serviceable  to  you  than  words.  On  such  occasions,  when  as 
sured  of  the  advantage  with  which  you  can  employ  in  your  argu- 
ment to  the  jury  that  reluctance  to  reply,  you  will  not,  after  having 
plied  him  fairly,  continue  to  urge  him ;  but  having  done  enough  to 
satisfy  the  Court  that  he  can,  if  he  pleases,  say  something  more,  you 
should  withdraw,  and  then  you  may  suggest  such  inferences  from 
his  silence  as  may  be  most  advantageous  to  your  cause.  It  is  a  fre- 
quent and  fatal  fault  of  an  Advocate  to  insist  on  an  answer  in  words 
to  every  question  put,  forgetting  that  the  answer  may  be  injurious, 
while  the  silence  may  be  more  than  suggestive  of  all  that  is  designed 
to  be  elicited. 

UNFAVORABLE  ANSWER  OF  WITNESS. 

The  most  cautious  cross-examination  will  not  always  prevent  the 
disagreeable  incident  of  an  answer  that  tells  strongly  against  the 
questioner.  When  such  a  contre-temps  occurs  to  yoti  do  not  appear 
to  be  taken  by  surprise.     Let  neither  countenance,  nor  tone  of  voice, 
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the  fact,  if  he  desires  to  tell  the  truth,  he  will  describe,  as  nearly  as 
he  can  in  words,  so  much  as  he  can  recall  of  the  circumstances. 
But  it  by  no  means  follows,  that,  every  time  he  recalls  the  scene,  it 
should  present  itself  to  his  mind  in  precisely  the  same  aspect;  and 
for  this  reason,  the  mind  does  not  revive  the  whole  at  once,  but  in 
succession,  and  some  portions  of  it  will  come  back  more  vividly  at 
one  time  than  at  another,  and  by  their  very  vividness,  recall  other 
associations  before  unremembered.  Hence,  differences  in  descrip- 
tion, and  especially  new  circumstances  introduced  into  a  repeated 
narrative,  although  each  repetition  should  vary  from  all  the  former 
ones,  by  the  addition  of  some  things,  and  the  omission  of  others,  do 
not  afford  the  slightest  ground  for  imputing  perjury  to  a  witness. 
On  the  contrary,  they  are  rather  a  presumption  in  his  favor,  for  an 
invention  that  is  learned  would  probably  be  recalled  as  it  was 
learned)  with  the  same  facts,  and  almost  in  the  same  words. 

But  it  is  otherwise  with  discrepancies  of  statement.  These 
cannot  exist  in  a  truthful  narrative.  Repeated  never  so  frequently, 
and  whatever  the  variance  in  detail  the  story  will  always  bo 
consistent  with  itself,  and  with  its  former  assertions.  A  positive 
discrepancy  is  proof  that  whatever  the  cause,  whether  by  design 
or  by  the  not  unfrequent  delusion  of  mistaking  imagination  for 
reality,  the  witness  is  not  speaking  the  truth,  and  therefore  in  such 
a  case,  be  the  motive  what  it  may,  an  Advocate  is  justified  in 
pointing  out  this  discrepancy  to  the  jury,  and  asserting  that  no 
faith  can  be  placed  in  a  narrative  which  thus  contains  within  itself 
decisive  evidence  that  some  portion  of  it,  at  least  is  not,  true.  By 
bearing  in  mind  the  distinction  between  yartances  aai  discrepancies 
in  the  repetitions  by  a  witness  in  the  same  story,  the  Judge  and  the 
Advocate  may  avoid  those  contradictions  of  assertion  as  to  the  worth 
of  certain  testimony,  which  sometimes  shake  the  confidence  of  juries 
in  arguments  really  deserving  their  consideration,  and  which  are 
equally  disagreeable  to  the  speaker  and  and  to  the  commentator. 
Let  the  Advocate  abstain  from  dwelling  upon  mere  variances,  and 
let  the  Judge,  before  he  directs  the  jury  the  Advocate  is  wrong  in  his 
assertions,  as  cautiously  assure  himself  that  the  objections  that 
have  been  urged  are  not  to  discrepancies  but  to  differences. 

REPETITION  OF  QUESTIONS. 

We  have  already  noticed  the  difficulty  sometimes  experienced  by 
an  Advocate  from  the  impatience  of  the  Judge  at  repetitions  of  the 
same  questions.     Too  often  he  is  met  with  the  remark,  "  Mr 
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■WHAT   IS    MEANT   BY   DISCKEDITING   WITNESS. 

Do  not  let  U8  be  misunderstood  in  the  use  of  the  phrase,  to  dis- 
credit a  witness.  We  do  not  mean  by  this  the  vulgar  notion  of  dis- 
crediting by  making  him  appear  to  be  perjured.  Our  meaning  is 
simply  to  show,  by  cross-examination,  that  his  eyidence  is  not  to  be 
implicitly  believed ;  that  he  is  mistaken  in  the  whole  or  in  parts  of 
it.  By  adopting  this  manner  of  dealing,  you  not  only  act  in  strict 
accordance  with  justice,  truth,  and  charity,  but  you  are  far  more 
likely  to  attain  your  object  than  by  charging  willful  falsehood  and  per» 
jury,  by  which  course,  if  you  fail  to  impress  the  jury,  you  endanger 
your  cause.  It  not  unfrequently  happens  that  a  charge  of  perjury 
against  the  witnesses  on  the  other  side,  induces  the  jury  to  make  the 
trial  a  question  of  the  honor  of  the  witnesses,  instead  of  the  issue  on 
the  record.  They  say,  "  if  we  find  for  the  defendant,  after  what  has 
been  said  by  his  counsel  against  the  plaintiff's  witnesses,  we  shall  be 
confirming  his  assertion  that  they  are  perjured,  which  we  do  not  be- 
lieve,'' and  so,  to  save  the  characters  of  their  neighbors,  whom  they  be- 
lieve to  be  unjustly  impugned,  they  give  averdict  against  the  assail- 
ant. 

In  truth,  without  imputing  perjury,  you  will  find  an  ample  field 
for  trying  the  testimony  of  a  witness  by  cross-examination,  and  of 
showing  to  the  jury  its  weakness  or  worthlessness,  by  bringing  into 
play  all  that  knowledge  of  the  physiology  of  mind  and  of  the  value 
of  evidence  which  it  is  presumed  that  you  have  acquired  in  youi 
training  for  the  office  of  an  Advocate.  Thus  armed,  you  will  ex- 
perience no  difficulty  in  applying  the  various  tests  by  which  the  truth 
is  tried,  with  much  more  of  command  over  the  witness  and  vastly 
more  of  influence  with  the  jury,  who  will  always  acknowledge  the 
probability  of  mistake  in  a  witness,  when  they  will  not  believe  him 
to  be  perjured.  And  do  not  adopt  this  course  as  if  it  were  an  art,  a 
contrivance,  but  frankly  and  fully, with  entire  confidence  in  its  policy 
as  well  as  its  rectitude,  so  that  no  lurking  doubt  may  betray  itself 
in  your  manner  to  throw  a  suspicion  on  your  sincerity. 

A  sober  quietness,  an  expression  of  good  temper,  a  certain  friend- 
Hness  of  look  and  manner,  which  will  be  understood,  although  it  can- 
not be  described,  should  distinguish  you  when  you  commence  the 
cross-examination  of  a  witness,  the  truth  of  whose  testimony  you  are 
going  to  try,  not  by  the  vulgar  arts  of  brow-beating,  misrepresent- 
ing, insulting,  and  frightening  into  contradictions,  but  by  the  more 
fair,  more  honorable,  and  more  successful,  if  more  difficult,  method 
of  showing  him  to  be  mistaken.     You  must  begin  with  conciliation ; 
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He  will  not  remember.  He  is  obstinately  ignorant.  You  are  aware 
that  he  could  tell  you  a  great  deal,  if  he  pleased,  but  he  has  reasons 
for  forgetting.  Such  a  witness  will  task  your  skill  and  patience. 
To  conquer  him  you  will  need  as  much  of  patience  as  of  art.  The 
first  rule  is,  to  keep  your  temper ;  the  second,  to  be  as  resolute  as 
himself ;  the  third,  to  discover  his  weak  place  :  every  person  has 
some  weak  point,  through  which  he  is  accessible.  If  you  betray  the 
slightest  want  of  temper,  the  witness  will  have  the  advantage  of  you, 
for  you  will  enlist  his  pride  in  defence  of  his  determination.  If  you 
show  him  that  you  are  resolved  to  have  an  answer,  you  will  shake 
him  by  the  influence  which  a  strong  will  always  obtains  over  a 
weaker  one,  and  by  that  wonderful  power  which  persistency  never 
fails  to  exercise.  To  find  out  his  weaknesses,  you  must  peruse  his 
character  by  the  art  which  it  is  assumed  you  have  cultivated — of 
reading  the  mind  in  the  face.  Then  work  him  accordingly.  The 
surest  method  is  the  smiling  and  jocose.  Many  a  man  who  will  with- 
stand unmoved  a  torrent  of  abuse,  or  rather  become  more  obstinate 
under  its  influence,  will  surrender  to  a  smiling  face  and  a  good-hu- 
mored joke.  If  these  fail,  there  yet  remains  another  resource,  more 
difiicult  of  appliance,  and  demanding  the  most  consummate  mastery 
of  the  art  of  cross-examination.  You  must  now  approach  him  by 
stratagem.  Your  object  is  to  procure  him  to  admit  so  much  that  he 
cannot  help  telling  you  the  whole  story.  The  difficulty  of  this  con- 
sists in  the  extreme  caution  required  to  approach  him  so  that  j'our 
object  shall  not  be  perceptible  to  him  ;  so  to  frame  your  questions 
that  he  shall  not  see  the» connection  between  the  answer  he  is  about 
to  give  and  the  confession  you  desire  to  abstract  from  him.  In  ap- 
pearance the  questions  must  be  dissevered  from  the  immediate  subject 
sought,  but,  in  fact,  they  must  be  associated  with  it.  The  approach 
must  be  so  gradually  made  as  not  to  excite  suspicion  ;  and  perhaps 
it  is  well  to  open  with  something  quite  foreign  to  the  subject-matter. 
Having  obtained  an  answer,  you  put  another  query  that  appears  nat- 
urally to  follow  from  the  former,  and  so  on,  until  you  link  with  the 
question  something  that  is  associated  with  the  matter  sought  for. 
It  is  not  easy  for  a  witness  to  discover  the  links  of  such  a  chain,  and 
he  is  sure  to  make  some  admission,  that  negative  his  alleged  igno- 
rance of  the  transaction,  and  compel  him,  having  yielded  so  much,  to 
surrender  the  whole. 

UNIMPORTANT    DISCEEPANCIES. 

Avoid  the  fault  of  seizing  upon  small  and  unimportant  discrep- 


374  APPENDIX. 

ness  whether  he  might  not  be  mistaken,you  should  proceed  at  once  to' 
discover  the  probabilities  of  mistake,  by  tracing  the  sources  of  his 
knowledge,  and  by  eliciting  all  the  circumstances,  internal  and 
external,  under  which  it  was  formed.  It  is  in  this  operation  that 
the  faculties  of  the  skillful  Advocate  are  displayed;  this  it  is  that 
calls  into  play  his  acquaintance  with  mental  physiology,  his  expe- 
rience of  men  and  things,  and  in  which  he  exhibits  his  superiority 
over  the   imperfectly  educated   and   the  inexperienced. 

HOW  TO  SHOW  WITNESS  IS  MISTAKEN. 

By  what  process  do  you  perform  this  difficult  duty,  and  achieve 
this  triumph  of  your  art  ?     Let  us  endeavor  to  describe  it. 

The  witness  has  detailed  an  occurrence  at  a  certain  time  and  place 
and  it  is  your  purpose  to  show  that  he  was  mistaken  in  some  of  the 
particulars,  and  that  the  inferences  he  drew  from  them  were  incor- 
rect, or  not  justified  by  the  facts.  Your  first  proceeding  to  this  end 
is  to  realize  the  scene  in  your  own  mind.  Your  fancy  must  paint  for 
you  a  picture  of  the  place,  the  persons,  the  accessories.  You  then 
ask  the  witness  to  repeat  his  story — you  note  its  congruity  or  other- 
wise with  the  circumstances  that  accompanied  it ;  you  detect  impro- 
babilities or  impossibilities.  You  see  as  he  saw,  and  you  learn  in 
what  particulars  he  saw  imperfectly,  and  how  he  formed  too  hasty 
conclusions ;  how  prejudice  may  have  influenced  him ;  how  things 
dimly  seen  were  by  the  imagination  transformed  into  other  things 
in  his  memory. 

How  erring  the  senses  are,  and  how  much  their  impressions  are 
afterward  moulded  by  the  mind ;  how  very  fallible  is  information 
seemingly  the  most  assured,  it  needs  no  extensive  observation  to 
teach.  If  you  make  inquiry  as  to  an  occurrence  in  the  next  street 
ten  minutes  after  it  has  happened,  and  from  half  a  dozen  actual  spec- 
tators of  it,  you  will  receive  as  many  different  accounts  of  its  details, 
and  yet  each  one  positive  as  to  the  truth  of  his  own  narrative,  and  the 
error  of  his  neighbors.  It  is  so  with  all  testimony ;  and  hence, 
whatever  depends  upon  the  senses  or  the  memory  of  a  witness,  how- 
ever honest  and  truth-speaking  he  may  be  in  intention,  is  fairly 
open  to  doubt,  to  questiorf,  to  investigation,  and  denial,  for  the  pur- 
pose of  showing  that  it  ought  not  to  be  relied  upon,  and  that  it 
may  have,  upon  the  question  under  consideration,  a  bearing  alto- 
gether different  from  that  for  which  it  was  employed  by  the  party 
who  adduced  it. 

TO  DISCOVEK  SOURCE  OF  WTTNESS'  MISTAKE. 

But  it  is  not  enough  to  ascertain  that  the  witness  is  mistaken;  to 
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and  yet  it  may  be  false  in  fact.  Therefore,  where  the  party  to  the 
suit  is  a  witness,  you  should  subject  him  to  the  most  rigid  cross- 
examination,  to  test  his  accuracy.  The  manner  of  doing  this  will 
vary  somewhat  from  that  which  has  been  suggested  as  applicable  to 
other  classes  of  witnesses. 

You  may  assume  the  existence  of  a  strong  prejudice  and  bias, 
but  not,  therefore,  necessarily  of  an  intention  to  deceive.  Great  caution 
will  be  required  in  dealing  with  him.  You  will  have  occasion  to  era- 
ploy  by  turns  all  the  tests  of  truth  that  have  been  already  described. 

If  the  witness  is  manifestly  desirous  of  speaking  the  truth,  your 
course  is  clear.  Let  him  see  that  such  is  your  opinion  of  him.  En- 
courage his  honest  intents  by  frank  acknowledgments.  If  the  ex- 
amination-in-chief has  brought  out  only  a  portion  of  the  facts,  it 
will  be  your  business  to  supply  the  deficiencies  and  elicit  the  whole 
story.  No  ingenuity  will  be  required  for  this  with  such  a  witness. 
You  may  advance  directly  to  your  object.  He  will  give  straight- 
forward answers  to  your  questions,  and  the  more  plain  they  are  the 
more  ready  and  full  will  be  his  replies.  But  such  a  witness  is  the 
most  dangerous  one  to  you.  The  same  honesty  which  enables  you 
to  obtain  a  ready  answer  to  your  questions,  and  to  elicit  every  circum- 
stance connected  with  the  transactien,  will  carry  conviction  to  the 
jury  also,  and  his  testimony  will  be  received  with  unhesitating 
confidence.  If,  therefore,  you  do  not  expect  to  obtain  from  him 
some  facts  which  may  weaken  your  opponent's  case,  it  will  be  more 
prudent  not  to  cross-examine  him  at  all,  or  only  to  put  a  few  ques- 
tions that  have  no  bearing  on  the  case,  merely  that  you  may  not  ap- 
pear to  have  abandoned  your  cause.  The  more  truthful  he  is,  tha 
more  likely  it  is  that  every  answer  you  will  obtain  will  make  his 
case  the  stronger,  and  damage  your  case  the  more. 

But  if  you  see  that  the  witness  is  Massed,  you  must  employ  some 
artifice.  Direct  questions  will  not  sufiSce.  You  must  approach  him 
with  caution,  and  indirectly.  Begin  by  giving  him  credit  for  good 
intentions.  Do  not  ajspear  to  mistrust  him.  Flatter  him  even  with 
the  assurance  that  you  believe  he  desires  to  tell  the  whole  truth. 
It  is  a  great  point  to  have  him  pleased  with  himself,  for  your  pur- 
pose is,  not  only  to  unveil  him  to  others,  but  to  strip  from  his  own 
eyes  the  veil  of  «e?^deception,  so  that  his  vanity  will  not  be  en- 
listed against  you.  Remind  him,  by  your  first  question,  that  he  is 
a  party  to  the  cause,  and  has  the  strongest  interest  in  the  result. 
Follow  it  with  the  assuraiice  of  your  own  confidence,  that,  in  spite 
of  this  bias,  he  desires  to  tell  the  whole  truth  ;  but,  although  he  has 
no  intent  to  deceive,  the  truth  is  not  as  he  has  stated :  misled  by 

25 
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detected,  he  can  rarely  muster  courage  to  cfb  more  than  reiterate  his 
assertion  ;  he  has  not  the  presence  of  mind  to  carry  out  the  story  by 
ingenious  invention  of  details,  and  a  consistent  narrative  of  acciden- 
tal circumstances  connected  with  it.  A  cautious  concealment  of 
your  suspicions  possesses  the  advantage  of  enabling  you  to  conduct 
him  into  a  labyrinth  before  he  is  aware  of  your  design,  and  so  to  ex- 
pose his  falsehood  by  self-contradictions  and  absurdities.  Perhaps 
either  course  might  be  adopted,  according  to  the  character  of  the 
witness.  If  he  is  a  cool,  shrewd  fellaw,  it  may  be  more  prudent  to 
conceal  from  him  your  doubts  of  his  veracity,  until  he  has  furnished 
you  with  the  proof.  If  he  is  one  of  that  numerous  class  who  have 
merely  got  up  a  story  to  which  they  doggedly  adhere,  it  m^y  be 
wise  to  awe  him  at  once,  by  notice  that  you  do  not  believe  him,  and 
that  you  do  not  intend  to  spare  him.  We  have  often  seen  such  a 
witness  surrender  at  discretion  on  the  first  intimation  of  such  an 
ordeal.  This  is  one  of  the  arts  of  advocacy  which  cannot  be  taught 
Dy  any  thing  but  experience.  It  is  to  be  learned  only  by  the  lan- 
guage of  the  eye,  the  countenance,  the  tones  of  the  voice,  that  be- 
tray to  the  practical  observer  what  is  passing  in  the  mind  within. 

But  having  resolved  upon  your  course,  pursue  it  resolutely.  Be 
not  deterred  by  finding  your  attacks  parried  at  first.  Persevere 
until  you  have  attained  your  object,  or  are  convinced  that  your  im- 
pression was  wrong,  and  that  the  witness  is  telling  the  truth.  If 
you  determine  to  adopt  the  course  of  hiding  from  him  your  doubts, 
be  careful  not  to  betray  doubt  by  your  face,  nor  by  tone  of  voice. 
A  good  Advocate  is  a  good  actor,  and  it  is  one  of  the  faculties  of  an 
actor  to  command  his  countenance.  Open  gently,  mildly  ;  do  not 
appear  to  doubt  the  witness ;  go  at  once  to  the  marrow  of  the  story 
he  has  told,  as  if  you  were  not  afraid  of  it;  make  him  repeat  it  : 
then  carry  him  away  to  some  distant  and  collateral  topic,  and  try 
his  memory  upon  that,  so  as  to  divert  his  thoughts  from  the  main 
object  of  your  inquiry,  and  prevent  his  seeing  the  connection  be- 
tween the  tale  he  has  told  and  the  questions  you  are  about  to  put 
to  him.  Then,  by  slow  approaches,  bring  him  back  to  the  main  cir- 
cumstances, by  the  investigation  of  which  it  is  that  you  purpose  to 
show  the  falsity  of  the  story. 

The  design  of  this  manoeuvre  is  of  course,  to  prevent  him  from 
seeing  the  connection  between  his  own  story  and  your  examination, 
so  that  he  may  not  draw  upon  his  imagination  for  explanations  con- 
sistent with  his  original  evidence;  your  design  being  to  elicit  incon- 
sistency and  contradictions  between  the  story  itself  and  other  cir- 
cumstances, from  which  it  maj'  be  concluded  that  it  is  a  fabrication. 
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your  oath  that  you  heard  him  say  so  ?  "  "  Will  you  swear  you 
saw  Smith  strike  him  ?  "  and  such  like  ;  to  which  the  answer  is,  "  I 
have  said  so  already,"  "I  haoe  sworn  it."  No  other  answer  could  be 
expected.  The  witness  had  come  prepared  to  prove  these  very 
facts ;  and,  although  false,  having  once  sworu  to  them  he  cannot  do 
otherwise  then  restate  them,  however  frequently  the  question  maybe 
repeated.  This  manner  of  proceeding  is,  therefore,  worse  than  worth- 
less, and  you  will  at  once  direct  your  efforts  to  the  eliciting  of  contra- 
dictions— by  which  we  do  not  mean  trifling  differences  of  phrase,  or 
discrepancies  in  small  matters,  which  the  witness  is  not  likely  to 
have  observed  very  accurately,  and  on  which,  therefore,  his  story 
might  vary  upon  every  repetition,  without  any  intentional  falsehood, 
but  unquestionable  contradictions  of  statements,  so  obvious  that  the 
witness  could  not  have  believed  both  to  be  true.  If  he  is  lying,  ne 
presence  of  mind  or  ingenuity  will  enable  him  to  escape  from  your 
pursuit,  provided  you  conduct  it  with  proper  skill,  giving  him  no 
time  for  reflection,  and  so  engaging  his  attention  that  he  shall  not. 
have  leisure  to  digest  his  answers,  or  to  see  how  they  square  with  the 
story  he  has  already  told. 

THE  TRUTH  ALWAYS  CONSISTENT  WITH  ITSELF. 

The  principle  of  this  manner  of  cross-examination  is,  that  truth 
is  always  consistent  with  itself.  If  the  witness  is  telling  the  truth 
his  answers  will  be  in  substantial  accordance  with  the  story  he  has 
already  told,  and  with  any  questions  that  may  be  put  to  him.  He 
has  no  need  to  consider  their  bearing,  and  therefore  his  reply  is  as 
prompt  as  memory.  On  the  contrary,  a  witness  who  is  telling  a 
false  story  can  rarely  so  construct  it  that  it  shall  be  consistent  with 
other  associated  circumstances  which  it  is  impossible  to  anticipate. 

Hence  it  is  that  you  must  try  the  witness  by  questions  on  matters 
which  only  bear  indirectly  npon  the  point  at  issue.  As  for  instance, 
if  he  have  sworn  that  on  a  certain  day  a  certain  person  made  to  him 
a  certain  statement.  You  cannot  directly  shake  the  fact  thus  sworn 
to,  for  the  witness  has  but  to  adhere  to  his  assertion  and  he  will 
ba£9e  any  amount  of  direct  interrogation.  But  it  is  not  at  all  likely 
that  he  has  prepared  himself  with  all  the  accompanying  particulars ; 
therefore  you  put  such  questions  as  these :  Where  was  the  conversa- 
tion held  ?  At  what  time  of  the  day  ?  Who  was  present  ?  Were 
they  sitting  or  standing  ?  How  did  he  come  to  the  place  ?  Whom 
did  he  meet  on  the  way  ?  How  was  he  dressed — and  the  other 
party  ?  Did  they  speak  loud  or  low  ?  Did  they  eat  or  drink  to- 
gether, and  what  ?     Did  anybody  come  in  while  they  were  talking  ? 
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without  perturbation,  in  tlie  path  your  deliberate  judgment  has 
prescribed.  Your  duty  is  to  your  client,  and  you  must  discharge  it 
fearlessly,  leaving  to  the  event  and  to  experience  to  vindicate  your 
motives  and  prove  the  wisdom  of  your  conduct.  After  a  while  the 
judge  will  discover  that  you  do  not  act  without  a  sufficient  reason, 
and  that  you  have  a  design  in  your  cross-examination.  It  must, 
however,  be  confessed  that  cross-examination  is  so  often  conducted 
at  random,  without  aim  or  plan,  or  purpose,  as  if  for  the  mere  sake 
of  saying  something,  that  judges  may  well  be  excused  for  suspecting 
a  divergent  course  in  a  junior,  and  attributing  to  inexperience  a 
string  of  questions  which  are  in  fact  the  result  of  profound  delibera- 
tion and  design. 

OPEN  ATTACK  UPON  WITNESS. 

If,  however,  you  adopt  the  other  course,  and  instead  of  surprising 
the  witness  into  the  betrayal  of  his  falsehood,  you  resolve  to  bring  it 
out  of  him  by  a  bold  and  open  attack — to  awe  him,  as  it  were,  into 
honesty — aspect  and  voice  must  express  your  consciousness  of  his 
perjury,  and  your  resolve  to  have  the  truth.  A  stern,  determined 
fixing  of  your  eye  upon  his  will  often  suffice  to  unnerve  him,  and  it 
will  certainly  help  you  to  assure  yourself  whether  your  suspicions 
are  just  or  unjust.  It  may  be  stated,  as  a  general  rule,  that  a  wit- 
ness who  is  lying  will  not  look  you  fully  in  the  face  with  a  steady 
gaze ;  his  eye  quivers  and  turns  away,  is  cast  down,  and  wanders  rest- 
lessly about.  On  the  contrary,  the  witness  who  is  speaking  the 
truth,  or  what  he  believes  to  be  the  truth,  will  meet  your  gaze,  bow- 
ever  timidly;  will  look  at  you  when  he  answers  your  questions,  and 
will  let  you  look  into  his  eyes.  There  may  be  exceptions  to  this 
rule,  but  it  rarely  fails  to  inform  the  advoc3,te  whether  the  person 
subject  to  cross-examination  is  the  witness  of  truth  or  of  false- 
hood. 

Thus  assured,  and  pursuing  your  plan  of  bold  attack,  there  needs  to 
be  no  circumlocution,  no  gradual  approaching,  as  in  the  other 
method  of  surprisal,  but  go  straightway  to  your  object,  plunging 
the  witness  at  once  into  the  story  you  are  questioning.  Make  him 
repeat  it  slowly.  It  will  often  be  that,  under  the  discomposure  of 
your  detection  of  his  purpose,  he  will  directly  vary  from  his  former 
statement,  and  if  he  does  so  in  material  points,  which  are  sufficient 
to  discredit  him,  it  will  usually  be  the  more  prudent  course  to  leave 
him  there,  self-condemned,  instead  of  continuing  the  examination, 
lest  you  should  give  him  time  to  rally,  and  perhaps  contrive  a  story, 
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do  more,  or  to  accotnpauy  his  answer  with  an  explanation.  A  skill- 
ful advocate,  in  his  cross-examination,  avails  himself  of  this  to  ob- 
tain such  answers  only  as  suit  his  purpose,  excluding  the  explana- 
tions that  might  give  them  another  meaning.  It  is  the  duty  of  the 
advocate  on  the  other  side  to  note  such  replies,  and  on  re-examina- 
tion to  give  to  his  witness  the  opportunity  for  explanation  before 
denied  to  him.  Hence  the  necessity  for  keeping  an  observant  eye 
upon  your  witness  while  he  is  under  cross-examination,  so  that  you 
may  discover  any  desire  he  may  exhibit  to  give  an  explanation  of 
an  answer,  or  to  add  something  that  might  modify  its  apparent  im- 
port. Be  especially  careful  to  note  all  such  upon  your  brief ;  also 
any  answers  that  appear  to  be  damaging,  so  that  upon  re-examina- 
tion you  may  not  leave  any  one  unexplained.  Experience  will  teach 
you  by  what  signs  a  witness  will  indicate  a  desire  to  explain  what 
he  has  said.  If  the  witness  exhibits  no  desire  to  explain,  it  is  a  dan- 
gerous duty  to  try  if  he  can  explain. 

NO  NEW  MATTER  ON  EE-EXAMINATION. 

It  is  a  rule  that  you  shall  strictly  confine  yourself,  in  the  re-ex- 
amination, to  matters  that  have  been  mooted  in  the  cross-examina- 
tion. You  are  not  permitted  to  go  into  new  matter.  This  is  the 
only  restriction,  for  if  the  subject  has  been  touched  upon,  however 
slightly,  by  your  adversary,  you  are  entitled  to'  go  fully  into  it; 
and  hence  it  is  that  a  skillful  advocate  is  commonly  enabled  to  make 
good  use'  of  the  re-examination,  for  a  cross-examination  rarely 
omits  to  deal  more  or  less  with  all  the  most  important  portions 
of  a  witness'  testimony.  Avoid  seeking  explanations  where  none 
can  be  given^  for  thus  you  injure  your  case  by  recalling  the  dam- 
aging answer  and  making  it  doubly  impressive  by  reiteration. 

By  a  skillful  use  of  the  opportunities  offered  by  the  cross-exaniina-- 
tion,  you  may  elicit  a  repetition  of  the  most  important  parts  of  the 
evidence-in-chief,  as  a  set-off  against  any  unfavorable  testimony  ex- 
tracted by  the  cross-examination. 

KESTORATION   OP   'WITNESSES. 

The  business  of  re-examination  is  the  restoration  of  your  witness 
to  the  confidence  of  himself  and  of  the  jury.  It  frequently  occurs 
that  a  witness  has  been  terrified  and  confused  by  the  cross-examina- 
tion, even  to  the  loss  of  memory,  or,  which  is  even  more  dangerous, 
to  the  producing  in  him  of  an  aspect  and  manner  that  might  be 
mistaken  for  conscious  guilt.  If,  therefore,  you  detect  in  him  any 
signs  of  dissatisfaction  with  himself,  your  first  care  will  be  to  revive 
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rapid  fire  of  questions.  Give  him  no  pause  between  them ;  no 
breathing  place,  nor  point  to  rally.  Few  minds  are  sufficiently  self- 
possessed  as,  under  such  a  catechising,  to  maintain  a  consistent 
story.  If  there  be  a  pause  or  a  hesitation  in  the  answer,  you  there- 
by lay  bare  the  falsehood.  The  witness  is  conscious  that  he  dares 
not  to  stop  to  think  whether  the  answer  he  is  about  to  give  will  be 
consistent  with  the  answers  already  given,  and  he  is  betrayed  by 
his  contradictions.  In  this  process  it  is  necessary  to  fix  him  to 
feme,  and  pfoce,  and  ?Mmes.  "  You  heard  him  say  so  ?  "  "When?" 
"Where?"  "Who  was  present ?"  "Name  them."  "Name  one 
of  them."  Such  a  string  of  questions,  following  one  upon  the 
other  as  fast  as  the  answer  is  given,  will  frequently  confound  the 
most  audacious.  Fit  names,  and  times  and  places,  are  not  readily 
invented,  or  if  invented,  not  readily  remembered.  Nor  does  the 
objection  apply  to  this,  that  may  undoubtedly  be  urged  against 
some  others  of  the  arts  by  which  an  Advocate  detects  falsehood, 
namely,  that  it  is  liable  to  perplex  the  innocent,  as  well  as  to 
confound  the  guilty ;  for  if  the  tale  be  true,  the  answers  to  such 
questions  present  themselves  instantaneously  to  the  witness'  lips. 
They  are  so  associated  in  his  mind  with  the  main  fact  to  which 
he  is  speaking,  that  it  is  impossible  to  recall  the  one  without  the 
other.  Collateral  circumstances  may  be  forgotten  by  the  most 
truthful,  or  even  be  unobserved  ;  but  time,  place,  and  audience 
are  a  part  of  the  transaction,  without  which,  memorv  of  the  fact 
itself  can  scarcely  exist, 

DISCREPANCIES  AND  DIFFERENCES  IN  TKSTIMONr. 

There  is  no  branch  of  our  subject  on  which  a  wider  difference  of 
opinion  prevails  than  upon  the  weight  to  be  given  to  variations 
by  a  witness  in  the  telling  of  a  story — counsel  usually  dwelling 
upon  them  as  evidence  of  falsehood,  and  judges  almost  always 
directing  the  jury  that  they  are  rather  evidences  of  honesty.  It 
may  be  useful,  in  this  place,  to  endeavor  to  reconcile  these  opposite 
conclusions  of   intelligent  minds. 

Memory  is  association ;  ideas  return  linked  together  as  they  were 
originally  presented  to  the  mind,  and  the  presence  of  one  summons 
the  other  by  suggestion.  An  event  is  witnessed,  and  the  scene 
and  its  accessories  are  impressed  upon  the  mind.  But  it  is  only 
impressed  there  as  the  spectator  beheld  it,  and  not  necessarily  as  it 
was  in  reality.  It  is  necessary  to  ascertain  also  the  medium 
through  which  he  saw  or  heard,  before  we  can  properly  estimate 
the  value  of  his  memory.      When  called  upon  to   bear  testimony  to 


PRACTICAL  ADVICE  UPON 

OPENING  A  CASE  TO  THE  JURY 

FOR  BOTH  PLAINTIFF  AND  DEFENDANT.* 


[Abridged  from  Mr.  Cox's  work,  entitled  "  The  Advocate,  his  Training 
Practice,  Rights,  and  Duties."] 


PROSECUTION. 
The  trial  commences  by  opening  the  pleadings ;  that  is,  stating 
to  the  jury  the  proceedings  through  which  the  issues  they  have  to 
try  have  been  arrived  at.  We  vyill  tell  you  how,  in  our  humble 
judgment,  this  process  of  opening  the  pleadings  ought  to  be  per- 
formed. 

OPENIKG   THE    PLEADINGS. 

Make  your  statement  intelligible  to  the  jury  by  patting  it  in  an 
intelligible  shape,  and  in  language  which  they  can  understand.  As 
thus : 

"  Gentlemen  of  the  Jury, — In  this  case  John  Doe  is  the  plain- 
tiS,  and  Richard  Roe  is  the  defendant.  The  action  is  brought  to 
recover  the  sum  of  £21  and  interest,  being  the  amount  of  a  bill 
of  exchange  drawn  by  the  plaintiff  upon,  and  accepted  by,  the  de- 
fendant. In  answer  to  this  claim  the  defendant  has  pleaded,  1st. 
That  he  did  not  accept  the  bill ;  2d.  That  he  has  paid  it ;  3d. 
that  it  was  obtained  by  fraud;  4th.  That  no  consideration  was 

*  fin  reading  the  following,  it  must  be  borne  in  mind  that  at  the  English 
bar  the  counsel  of  the  party  having  "  the  right  to  begin"  opens  the  case  and 
calls  his  witnesses  ;  he  is  followed  by  an  address  from  the  counsel  of  the  op- 
posite party,  and  the  calling  of  witnesses  by  him:  then  the  party  who  began 
closes  the  case  with  a  reply.  If,  as  in  the  majority  of  cases  there,  the  party 
who  does  not  begin  does  not  call  witnesses,  the  case  is  closed  by  his  address 
to  the  jury.  So  that  the  counsel  of  the  party  not  beginning  has  never  but 
one  opportunity  for  addressing  the  jury,  and  that  one  opportunity  is  before 
his  witnesses  are  heard.] 
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you  liave  asked  that  question  before,"  or,  "  The  witness  has  already 
told  you."  This  is  doubly  disagreeable,  for  besides  putting  you  on 
ill  terms  with  the  court,  it  disturbs  your  plans,  and  sets  the  witness 
on  his  guard.  There  is  nothing  of  which  the  Bench  is  so  little  tol- 
erant as  of  the  repetition  of  the  same  question,  and  yet  there  are  few 
more  effective  methods  of  detecting  a  falsehood.  The  witness  an- 
swers. You  note  his  answer.  You  pass  away  to  some  distant  part 
of  the  story,  or  some  foreign  transaction.  You  then  on  a  sudden 
return,  when  his  thoughts  have  been  otherwise  engaged,  when  prob- 
ably he  has  forgotten  his  first  answer,  if  it  was  false,  and  you  obtain 
a  different  one,  which  instantly  betrays  him.  Often  we  have  seen 
witnesses  proof  against  all  other  tests  fail  before  this  one.  When 
your  design  is  distinctly  this,  and  not  merely  a  vague,  purposeless 
interrogation,  proceed  respectfully  but  firmly  to  show  that  you  have 
a  meaning,  and  your  aims  will  soon  come  to  be  understood  and  re- 
spected by  the  Court. 

ADJURATION  TO  WITNESS. 

Do  not  indulge  too  much  in  adjurations  to  witnesses  to  speais  the 
truth,  reminding  them  continually  that  they  are  on  their  oaths,  as 
"2Tow,  Sir,  upon  your  solemn  oath  ;  "  "  Remember,  you  are  upon 
oath,  and  take  care  what  you  say,"  and  such  like.  If  frequently  in- 
troduced, they  lose  their  force  by  repetition.  They  are  very  effect- 
ive when  judiciously  employed,  and  uttered  with  due  solemnity  of 
tone  and  manner,  and  on  fit  occasions  ;  but  they  should  not  be  put 
forward  on  every  slight  pretense,  as  well  to  frighten  an  honest  as  to 
awe  a  dishonest  witness.  Reserve  such  an  appeal  for  times  when  it 
■may  be  used  with  effect,  because  with  obvious  propriety.  When  you 
believe  that  a  witness  is  tampering  with  his  conscience  you  may 
sometimes  successfully  prevent  the  contemplated  perjury  by  a  sol- 
emn appeal,  and  especially  if  you  add  to  it  an  exhortation  not  to  be 
hasty  in  his  answer,  but  to  think  before  he  speaks.  The  counte- 
nance, the  tone  of  the  voice,  the  very  attitude,  should  express  the  lan- 
guage you  utter.  You  may  word  it  somewhat  after  this  fashion : 
"  Remember,  you  have  sworn  to  tell  the  truth  and  the  whole  truth. 
Now  [put  the  question,  and  add]  think  before  you  speak,  and  an- 
swer me  truly  as  you  have  called  God  to  witness  your  words."  It  is 
one  of  the  faults  common  to  young  Advocates,  that  they  make  too 
free  an  use  of  this  appeal  to  witnesses,  wasting  its  worth  bv  famil- 
iarity. 

■WITNESS  NOT  KEMEMBEBING. 

Sometimes  a  witness  willnot  answer.    He  does  no   choose  to  know. 
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reflections,  bsfore  a  foundation  has  bfeen  laid  for  them  by  proof  of 
facts  which  justify  reproaches.  An  orderly  and  lucid  statement  of 
the  case,  keeping  as  closely  as  may  be  to  the  order  of  time  in  the 
relation  of  events,  is  almost  always  desirable  ;  because  a  plaintiff, 
who'  is  the  mover  in  the  action,  and  comes  voluntarily  into  court, 
may  be  supposed  in  most  cases  to  have  the  right  on  his  side,  and 
always  to  have  some  probable  foundation  for  his  claim,  so  that  it  is 
very  rarely  his  policy  to  throw  a  fog  about  the  case. 

HOW  TO  BEGTir. 

You  will  begin,  of  course,  with  an  account  of  the  parties,  who 
and  what  they  are,  and  the  circumstances  that  led  to  the  present 
dispute ;  then  you  will  state  with  precision  the  nature  of  the  dispute 
itself,  and  whether  it  is  upon  a  question  of  law,  or  of  fact,  or  both, 
with  the  very  points  at  issue,  the  one  for  the  information  of  the 
Court,  and  the  other  for  the  information  of  the  Jury,  that  attention 
may  be  directed  more  readily  and  surely  to  your  evidence  as  it  bears 
upon  those  points.  Of  so  much  importance  is  this,  that  you  should 
take  some  pains  by  previous  preparation  to  put  them  into  the  most 
distinct  shape,  and  you  should  repeat  each  one  totidem  verbis,  when- 
ever you  introduce  your  statement,  and  when  you  close  the  evidence 
that  bears  upon  .  it.  Then,  taking  each  of  these  questions  in  turn, 
state,  in  a  narrative  form,  the  proofs  you  propose  to  produce  in  order 
to  its  establishment,  and  in  so  doing  be  very  careful  to  show  no  mis- 
givings about  it,  by  anticipating  objections,  apologizing  for  defects, 
or  making  an  effort  to  give  weight  to  certain  witnesses,  for  you  must 
assume  that  they  are  unimpeachable  until  they  are  shaken  by  your 
opponents,  and  their  testimony  to  be  conclusive  until  it  is  shown  to  be 
otherwise.  If  you  display  the  slightest  doubt  about  your  own  case, 
and  your  own  witnesses,  they  will  be  at  once  suspected  to  be  far 
worse  than  they  are ;  they  will  be  heard  with  a  prejudice  against 
them,  and  small  errors,  which,  unsuspected,  would  not  have  been  no- 
ticed, are  instantly  enlisted  to  confirm  this  forgone  conclusion. 
Hence,  too  much  emotion,  too  much  anxiety,  too  much  elaboration, 
and  too  much  effort,  in  an  opening  speech,  are  calculated  to  damage 
the  cause,  by  exciting  a  suspicion  that  it  is  not  so  good  a  one  as  it 
should  be.  And  then  it  becomes  a  difficult  task  to  combat  a  prejudice 
as  well  as  to  convince. 

DIFFICULTIES  IN  OPENING. 

There  is  nothing  more  difficult  in  the  art  of  advocacy  than  effective- 
ly to  open  a  case  to  a  Jury.     The  proof _of  this  is  the  rarity   of  the 
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ancies.  Experience  teaches  us  that  there  are  few  who  can  tell  the 
same  story  twice  in  precisely  the  same  way  but  they  will  add  or  omit 
something,  and  even  vary  in  the  description  of  minute  particulars. 
Indeed,  a  verbatim  recital  of  the  same  tale  by  a  witness  is  usually 
taken  as  proof  that  he  is  repeating  a  lesson  rather  than  narrating 
facts  seen.  A  discrepancy,  to  be  of  any  value  in  discrediting  a 
witness,  must  be  in  some  particular  which,  according  to  common  ex- 
perience, a  man  is  not  likely  to  have  observed  so  slightly  as  that 
he  would  give  two  different  descriptions  of  it.  Remember  you  are 
dealing  with  a  jury  composed  of  men  who  cannot  understand  refined 
distinctions,  and  have  no  respect  for  petty  artifices  and  small 
triumphs  over  a  witness'  self-possession  or  memory,  and  that  you 
will  not  win  their  verdict  unless  you  show  that  the  witness  is  not 
puzzled,  but  lying. 

WITNESS    VOLUNTEERING   TESTIMONY. 

When  a  witness,  upon  his  examination-in-chief,  anticipates  the 
counsel,  and,  instead  of  waiting  to  be  questioned,  or  after  two  or 
three  questions  have  been  put  to  him,  proceeds  to  tell  his  whole 
story,  and  will  go  on  in  spite  of  every  effort  made  to  stop  him,  ob- 
serve him  closely,  to  ascertain  from  his  manner  whether  he  is  tell- 
ing the  truth,  or  merely  repeating  a  lesson  learned  by  heart. 

If  satisfied  that  the  witness  is  lying,  you  may,  in  your  cross-ex- 
amination, endeavor  tcf  discredit  him  with  the  jury.  Your  attack 
may  be  most  successfully  conducted  thus  :  Without  previous  ques- 
tioning come  at  once  to  the  point,  and  ^  ask  him  to  repeat  his 
account  of  the  transaction.  He  will  do  so  in  almost  the  self-same 
words,  with  the  same  aspect  and  manner,  and  in  the  same  tone, 
differing  palpably  from  his  bearing,  and  tone,  and  language,  before 
and  after  the  episode.  So  certain  is  this  test  that,  if  it  fails,  you 
may  fairly  suppose  that  whatever  other  objections  may  be  offered 
to  the  testimony,  it  is  not  a  story  repanted  by  rote. 

EXAMINATION    OP    PAKTY    TO    SUIT. 

In  the  examination-in-chief  you  need  observe  no  difference  of  con- 
duct toward  a  party  to  the  suit  and  any  other  witness,  excepting, 
perhaps,  a  little  care  to  rein  him  in  if  he  should  appear  to  be  too 
eager.  But,  in  cross-examination,  you  must  take  into  account  the 
fact  that  a  party  has  a  strong  bias  of  interest  which  may  tempt 
him  to  tell  a  deliberate  lie,  but  which  is  much  more  likely  to  color 
his  impressions,  and  produce  se(/'-deception.  So  that  he  may  have 
the  most  confident  belief  in  the  truth  of  that  which  he  is  stating 
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be  one,  the  subject-matter  of  the  dispute,  and  the  precise  questions 
which  the  Jury  will  have  to  determine  in  relation  to  it.  This  done, 
you  will  proceed  to  state  your  case,  the  facts  and  arguments  upon 
which  you  rest  your  claim  to  the  verdict. 

REVIEW — THE  EFFECT  TJPOJiT-  AUDIENCE 

Let  us  pause  at  this  point,  and  consider  how  your  audience  is 
affected ;  for  only  by  knowing  what  you  have  done,  can  you  under- 
stand what  remains  for  you  to  do.  And  remember  always  that  the 
purpose  of  your  opening  speech  is  not  to  display  yourself,  nor  to 
amuse  spectators,  nor  to  exhibit  your  learning,  nor  your  wit,  hut  to 
inform  the  Jury.  You  have  made  them  acquainted  with  the  history 
of  the  case;  they  now  see  in  their  minds  the  place  at  which  the  scene 
is  laid,  the  parties  concerned  as  principals,  each  individualized ;  and 
they  have  traced  the  origin  and  progress  of  the  difference,  and  dis- 
tinctly they  perceive  what  doings  or  sayings,  and  by  whom,  how, 
and  what  done  or  said,  have  been  the  immediate  occasion  of  the 
present  suit.  Moreover,  they  perceive  the  collateral  circumstances 
and  persons  that  have  mingled  with  the  principal  ones  in  the  course 
of  the  transaction,  and  the  surrounding  facts  which  serve  to  eluci- 
date or  illustrate  the  main  one ;  and  the  incidents  that  have  been 
traced,  by  means  of  which  the  fact  is  to  be  proved  circumstantially, 
if  incapable  of  being  proved  directly.  Thejjury  are  informed,  alsoj 
how  it  is  that  you  propose  to  use  these  incidental  circumstances  for 
the  establishment  of  your  case,  and  the  reasons  through  which  they 
are  asked  to  conclude  that  the  facts  were  as  you  assert  them  to  be. 

TEST  OF  OBJECT  ACCOMPLISHED. 

Perhaps  the  test  whether  you  have  done  all  that  you  should  do 
previously  to  describing  your  testimony  may  be  thus  put :  "  Have 
you  made  out  such  a  case  by  your  facts  and  arguments,  that,  if  you 
prove  those  facts,  and  they  be  unanswered,  the  jury  would  be  con- 
vinced that  your  claim  or  complaint  was  justly  founded,  and  give 
you  their  verdict  ?  " 

STATEMENT  OF  EVIDENCE. 

This  accomplished,  and  not  before,  you  should  proceed  to  state 
the  particular  evidence  by  which  you  propose  to  establish  the  facts 
you  have  detailed;  and  in  arranging  your  statement  you  will  often 
have  this  difficulty  to  encounter — the  same  witness  will  sometimes 
speak  to  different  parts  of  the  transaction,  and  the  question  occurs 
whether  it  is  the  better  course  to  deal  with  the  whole  testimony  of 
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his  feelings  or  his  interests,  he  has  seen  the  truth  only  partially, 
or  distorted,  or  falsely  colored.  Your  duty  is  either  to  elicit  the  very 
truth  as  it  was  or  to  show  that,  being  thus  self-deceived,  his  testi- 
mony is  not  to  be  relied  upon.  It  is  obvious  that  direct  question- 
ing will  fail  to  effect  this,  for  to  a  mere  repetition  of  the  question 
as  to  what  he  saw  or  heard,  the  same  answer  as  before  will  be  given. 
The  only  means  of  shaking  such  testimony  is  to  show  it  to  be  incon- 
sistent with  other  facts,  or  with  those  strong  probabilities  arising 
out  of  the  usual  order  of  things,  the  ready  perception  of  which  con- 
stitutes what  is  called  common  sense.  It  is  in  eliciting  this  incon- 
sistency either  with  the  rest  of  the  story,  or  with  the  common  sense 
of  mankind,  of  which  a  jury  is  generally  a  pretty  fair  representative, 
that  the  skill  and  ingenuity,  aided  by  the  experience  of  an  Advo- 
cate, is  demanded. 

There  is  no  difference  in  this  respect  in  the  cross-examination  of  a 
party,  and  that  of  any  other  interested  witness.  In  both  instances 
the  process  will  be  the  same ;  to  approach  him  by  indirect  and  not 
by  direct  questions,  and  to  employ  all  your  efforts  to  elicit  contra- 
dictions and  inconsistencies  between  the  facts  positively  asserted 
by  the  witness  and  other  undoubted  facts,  or  between  his  testi- 
mony and  probability  and  common  sense ;  from  which  you  may 
argue  that  no  reliance  can  be  placed  upon  the  evidence,  not  because 
the  witness  has  been  guilty  of  perjury,  or  intends  to  deceive,  but 
because  he  has  fallen  into  error.  This  is  an  argument  which 
rarely  fails  to  convince,  because  it  is  in  accordance  with  experience, 
and  is  infinitely  more  effective  than  one  which  imputes  every  mis- 
take or  mis-statement  to  deliberate  falsehood. 

In  dealing  with  a  party  to  the  suit  as  a  witness,  you  have  this 
advantage,  that  his  testimony  will  be  watched  with  more  strictness, 
and  subjected  to  a  severer  scrutiny,  than  would  the  evidence  of  an 
anbiased  witness. 

REPEATING  QUESTIONS  ASKED  ON  DIRECT  EXAMINATION. 

A  witness  having  already  echoed  the  questions  of  his  own  coun- 
sel, and  proved  his  own  case,  and  being  well  prepared  with  that, 
he  will  of  course,  repeat  the  lesson  he  has  learned,  without  altera- 
tion or  hesitation,  and  the  more  positively  the  more  you  press  him ; 
therefore  it  is  a  waste  of  time  and  helping  him  more  than  yourself  to 
repeat  those  self-same  questions.  Yet  how  often  is  this  done.  With  a 
alight  alteration  of  phrase  and  an  attempt  to  be  stern,  counsel  some- 
times persist  in  repeating  the  very  question  which  the  witness  has 
already  distinctly  answered.     "  Do  you  mean  to  tell  the  jury  upon 
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If  he  speaks  also  to  a  subsequent  part  of  the  transaction,  when  you 
have  said  all  you  have  to  say  of  the  former  part,  and  not  before, 
refer  to  that  latter  part  with  the  like  introduction  and  the  like 
brevity. 

DTEBSE  OR  DOUBTFUL  WITNESSES. 

Thus  deal  with  all  your  witnesses  in  turn.  But  if  any  of  them  be 
adverse  or  doubtful,  all  your  discretion  and  ingenuity  will  be  re- 
quired in  treating  of  them.  It  is  your  business  to  leave  upon  the 
minds  of  the  jury  the  most  favorable  impression  of  the  persons  upon 
whom  your  case  depends  ;  and  yet  you  must  as  carefully  avoid  such 
a  representation  of  them  as  might  in  the  witness-box  disappoint 
your  anticipations,  for  there  is  always  a  tendency  in  a  jury  to  sup- 
pose that,  if  you  have  been  deceived  as  to  one  part  of  your  case,  or 
one  of  your  witnesses,  you  may  have  been  deceived  as  to  the  rest ; 
and  not  only  is  the  influence  of  the  statements  and  arguments  in 
your  opening  destroyed,  but  a  prejudice  is  created  against  you, 
which  you  will  find  it  is  very  difficult  afterward  to  remove.  It  is 
often,  perhaps  always,  the  best  policy  to  be  candid  in  your  admis- 
sions :  to  open  your  doubtful  witnesses  as  being  such  ;  to  state  to  the 
jury  the  objections  which  you  are  aware  will  be  made  to  their  testi- 
mony, and  take  the  opportunity  to  show  also  why,  upon  the  whole, 
it  is  rather  to  be  received  than  rejected,  or  what  parts  of  it  may  be 
relied  upon,  although  other  parts  may  be  questioned.  It  is  not  un- 
frequently  a  prudent  course  boldly  to  throw  overboard  some  testi- 
mony which  you  can  afford  to  sacrifice,  in  order  to  save  the  credit 
of  the  rest.  There  are  few  circumstances  in  which  an  Advocate's 
tact  is  more  exhibited  than  in  this  exercise  of  a  cautious  and  yet  far- 
seeing  discretion  as  to  the  manner  of  introducing  his  adverse  and 
doubtful  witnesses  into  his  opening  speech,  so  as  to  anticipate  any 
damage  they  might  possibly  inflict  upon  him,  haVing  thus  to  steer 
between  dangerous  confessions  of  weakness  and  exposure  of  his 
blots  on  the  one  hand,  and  the  still  more  dangerous  concealment  of 
them  upon  the  other,  leading  often  to  fatal  surprises. 

With  an  adverse  witness  your  course  is  clear.  You  will  point  out 
in  the  strongest  colors  the  interests  that  operate  upon  him,  as  likely 
to  warp  his  testimony,  not  only  for  the  purpose  of  warning  the  jury 
against  placing  confidence  in  any  evidence  injurious  to  you 
which  he  may  give,  but  also  to  make  doubly  influential  whatever 
he  may  say  in  your  favor. 

NO  rOKMAL  PEROEATION. 

In  concluding  your  opening,  it  is  rarely  prudent  to  do  more  than 
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How  long  were  they  together  ?  When  they  parted,  which  way  did 
each  take?  Whom  did  he  meet  afterward?  At  what  time  did 
he  reach  his  home  ?  and  so  forth,  as  the  particular  circumstances 
of  the  case  may  suggest,  but  always,  if  possible,  preferring  facts 
spoken  to  by  other  witnesses,  so  that  you  may  expose  him,  not  only 
by  his  self-contradictions,  but  by  the  testimony  of  others.  When 
questions  of  this  kind  are  rapidly  put,  they  deprive  the  false 
witness  of  opportunity  to  fit  them  to  his  previous  story.  ,  You 
should  also  carefully  avoid  putting  them  in  any  natural  sequence  of 
time  or  place,  for  that  is  to  suggest  to  him  a  story  which  he  will 
invent  quite  as  rapidly  as  you  can  construct  your  questions.  Dis- 
locate them  as  much  as  possible.  Take  now  one  part  of  the  story, 
then  another.  Dodge  him  backward  and  forward,  from  one  object 
to  the  other,  so  that  it  shall  be  impossible  for  him  to  be  prepared 
by  one  question  for  the  next,  or  that  one  answer  shall  be  the 
prompter  of  its  successor.  The  difficulty  of  doing  this  well  is  very 
great,  and  therefore,  perhaps  it  is  that  it  is  so  rarely  seen  to  b* 
well  done  ;  but  it  is  an  accomplishment  wanting  which  the  Ad- 
vocate is  not  a  master  of  his  art. 

TACTS  OCCUKEING  IN  PRESENCE  OF  WITNESSES  ONLY. 

There  is  one  kind  of  testimony  which  will  sometimes  baffle  the 
utmost  skill.  It  is  the  case  of  a  witness  who  swears  positively  to 
some  single  fact,  occurring  when  no  other  person  was  present,  or 
but  one,  now  dead  or  far  distant,  and  whom,  therefore,  it  is  im- 
possible to  contradict,  and  equally  difficult  to  involve  in  self-contrar 
diction,  because  all  the  circumstances  may  be  true,  except  the  one 
which  he  has  been  called  to  prove. 

In  such  a  case  there  remains  only  an  appeal  to  the  jury  or  jndge 
to  look  with  suspicion  upon  evidence  so  easily  forged,  so  impossible 
to  be  disproved,  and  ask  that  its  worth  be  tried  by  its  intrinsic  prob- 
abilities, showing,  if  you  can,  how  improbable  it  is  that  such  a 
statement  should  have  been  so  made,  or  such  a  circumstance  have 
occurred 

THE  RE-EXAMI]SrATION. 
The  object  ot  re-examination  is  simply  to  obtain  from  the  witness 
an  explanation  of  that  which  he  had  said  in  cross-examination. 
The  necessity  for  giving  a  witness  such  an  opportunity  proceeds 
from  the  system  of  eliciting  evidence  by  means  of  questions.  A 
witness  does  not  tell  his  story  without  interruption,  but  he  is  re- 
quired to  answer  the  questions  of  counsel,  and  seldom  permitted  to 
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other  that  was  connected  with  it.  The  associations  differ  in  different 
persons — words  with  some,  places  with  others,  sounds  and  sights  with 
many,  being  the  readiest  and  surest  media  for  recollection.  But 
there  are  few  whose  memories  will  not  be  best  revived  by  recalling 
events  in  the  order  of  their  occurrence,  or  rather  in  the  order  in 
which  they  were  presented  to  them  originally ;  with  many  it  is  the 
only  form  of  memory.  To  take  up  a  story  irregularly,  a  bit  here 
and  a  bit  there,  beginning  in  the  middle  of  it,  and  skipping  about  from 
part  to  part,  without  reference  to  this  «a<Mra?order  of  the  memory  of 
your  audience,  would  be  merely  to  throw  all  minds  among  them 
not  as  agile  as  your  own  into  hopeless  perplexity,  and  disable  them 
entirely  from  comprehending  your  argument.  The  more  probable 
effect  will  be,  that,  after  shortly  listening  to  you,  and  finding  only 
an  unintelligible  maze,  they  will  abandon  the  attempt  altogether, 
and  cease  to  hear,  or  at  least  resign  even  an  effort  to  follow  you. 
Let  such  a  feeling  once  prevail,  and  your  cause  is  lost,  so  far  as  it 
depends  upon  your  eloquence. 

CAUTION  IN  OPENING. 

Bear,  then,  this  in  mind,  when  you  rise  to  open  a  defense,  that 
you  are  about  to  comment  upon  a  story  already  known  to  the  Jury ; 
that  it  is  your  business  to  convince  them  that  this  story  is  not 
credible,  by  reason  either  of  its  own  intrinsic  improbabilities,  or  of 
the  insufficiency  of  the  testimony  by  which  it  was  supported,  or 
of  the  little  faith  due  to  the  witnesses,  or  of  the  contradictions 
which  you  purpose  to  produce.  In  order  to  remove  the  impressions 
made  upon  their  minds  by  that  story,  you  must  ask  them  to  review 
it  with  you,  and  to  do  this,  you  must  recall  it  to  them ;  and,  as  we 
have  sought  to  show  you,  it  can  be  best  recalled  in  the  order  in 
which  it  was  imparted  to  them. 

Then  is  it  more  prudent  to  recall  the  whole  of  your  adversary's 
case,  its  strongest  as  well  as  its  weakest  parts,  that  which  you 
cannot  answer  as  well  as  that  you  can ;  or,  to  pass  over  that  which  tells 
against  you,  and  to  dwell  exclusively  on  that  which  you  can  meet. 
On  the  one  hand,  it  is  said  that,  by  reviewing  the  strong  points, 
and  leaving  them  unassailed,  you  not  only  recall  what  may  have 
been  unnoticed,  but  you  give  them  double  significance  by  the  con- 
fession of  their  strength,  implied  in  the  inability  to  answer  them. 
On  the  other  hand,  it  is  argued  that,  not  to  notice  them  at  all,  is  to 
admit  them  to  be  unanswerable. 

This  is  a  dilemma  of  such  frequent  occurrence  that  we  should 
have  been  very  glad  if  we  could  have  discovered  any  rules  for  guid- 
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his  self-possession.  To  one  sincerely  desirous  of  telling  the  truth, 
no  position  is  more  painful  than  that  into  which  he  is  sometimes 
betrayed  by  seeming  contradictions,  elicited  in  the  course  of  an  in- 
genious cross-examination,  producing  upon  the  audience  the  visible 
impression  that  he  has  been  lying.  In  such  circumstances  it  is 
difficult  to  be  discreet,  and  to  preserve  the  temper  unruifled.  Let 
your  first  care  be  given  to  this.  The  witness  burns  for  an  oppor- 
tunity to  explain  himself ;  it  will  be  yours  to  give  it  to  him,  but  not 
ill  the  hasty  manner  in  which  his  feelings  prompt  him  to  deliver  it, 
but  in  fit  reason  and  form,  as  suits  your  discreeter  purpose.  Pre- 
vent this  natural  outburst  by  questions  that  will  show  your  sympathy 
aud  assure  him  of  your  aid  to  set  him  right.  Soothe  his  irritation 
by  your  words  and  aspect.  When  he  is  restored  to  himself,  take 
him  quietly  through  his  story.  Bring  out,  as  far  as  you  can,  the 
strong  points  of  his  testimony,  which  has  not  been  shaken  on  the 
cross-examination.  When  you  come  to  some  doubtful  matter,  on 
which  the  cross-examination  has  damaged  your  witness,  pass  it  by 
unnoticed,  unless  satisfied  that  the  witness  can  satisfactorily  ex- 
plain it. 

GOVERNING   PKINCIPLE    IN   AN   EXAMINATION. 

The  principle  that  should  govern  your  conduct  in  dealing  with 
an  adverse  witness,  with  a  view  to  discredit  him,  should  be  that 
which  you  would  recognize  in  your  private  capacity  as  a  Christian 
gentleman,  and  which  may  be  summed  up  in  three  words — Justice, 
Tkuth,  Chakitt.  You  have  no  right  to  tempt,  to  terrify,  or  en- 
trap him  into  falsehood.  You  have  no  right  to  charge  him  with 
falsehood,  unless  you  are  convinced  that  he  is  lying,  and  not  that 
he  is  merely  mistaken.  Justice  demands  that  you  deal  with  him 
as  you  would  be  dealt  with  were  you  the  witness  and  he  the  advo- 
cate. Truth  demands  that  you  make  no  endeavor  to  misrepresent 
him,  or  to  distort  the  meaning  of  his  words,  contrary  to  your  own 
conviction  of  his  honesty.  Charity  demands  that  you  put  upon 
his  evidence  the  construction  most  accordant  with  good  intentions. 

CONCLUSION. 

In  conclusion,  we  reiterate  the  caution,  so  often  repeated,  never  to 
put  a  question  to  a  witness  without  an  aim,  nor  except  you  expect 
to  derive  some  positive  advantage  from  it.  Leave  a  bad  matter  un- 
touched unless  you  are  sure  that  you  can  make  it  better.  Where 
you  cannot  do  good,  you  are  almost  certain  to  do  harm.  The  A.dvo- 
cate's  art  may  be  shown  equally  in  silence  as  in  speaking. 
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care  that  no  weak  part  of  it  escapes  your  notice.  Point  out  its 
shortcomings.  Show  not  only  the  worthlessness  of  what  is  proved, 
hut  how  much  more  miffhtimi  shouldhave  heen  proved.  Of  nothing 
does  a  skillful  advocate  take  more  advantage  than  of  omissions  of 
evidence,  and  nothing  is  more  telling  with  the  jury  to  the  disad- 
vantage of  the  party  so  complained  of ;  a  motive  for  withholding 
the  witness  is  always,  and  not  unreasonably,  suspected,  and  of  that 
suspicion  it  is  permissible  to  avail  yourself.  Then  you  must  show, 
if  you  can,  that  the  evidence  upon  which  you  are  commenting  does 
not  bear  the  construction  intended  to  be  put  upon  it,  or  that  it  is 
inconsistent  with  itself,  or  with  other  testimony,  or  that  the 
witness  is  unworthy  of  credit,  or  any  other  explanation  of  it  that 
may  occur  to  you. 

But  observe  that,  in  the  performance  of  this  portion  of  your  task, 
great  caution  will  be  necessary  on  your  part  to  proceed  upon  sub- 
stantial grounds  and  only  to  put  forward  objections,  that  have  some 
show  of  reason  and  good  sense  in  them. 

AVOID   MERE  FRIVOLOUS   OBJECTIONS. 

Criticism  that  is  obviously  frivolous  will  recoil  upon  yourself  and 
damage  you  much  more  than  your  adversary.  It  is  far  better  to 
leave  the  point  untouched  than  to  handle  it  inefficiently,  for  you 
but  revive  it  in  the  memories  of  the  jury,  and  make  it  appear 
doubly  important  by  your  vain  and  weak  endeavor  to  depreciate  it. 
Remember  this,  also,  that  juries  do  not  understand  very  nice  dis- 
tinctions and  refined  arguments :  they  usually  take  broad  views  of 
a  case,  and  you  should  endeavor,  as  much  as  possible,  to  meet  it 
after  their  fashion,  looking  at  it  hroadly,  dealing  with  its  more 
prominent  features,  attacking  obvious  defects,  and  treating  it  rather 
as  a  matter  of  common  sense  than  of  subtlety.  If  you  can  thus 
deal  with  it,  by  an  appeal  to  their  common  sense,  and  it  offers 
materials  for  you  to  make  its  insufficiency  plain  to  ordinary  minds, 
be  careful  not  to  quit  these,  its  broad  and  obvious  features,  for  those, 
more  refined  and  delicate  distinctions  and  arguments,  which  are  in- 
telligible only  to  an  intellect  as  refined  and  practised  as  your  own  in 
the  discernment  of  minute  resemblances  and  differences.  You  will 
but  divert  their  attention  from  that  which  they  do  comprehend  to  that 
which  they  cannot,  and  the  advantage  you  have  gained  by  the  one 
you  will  not  improbably  lose  by  the  other.  The  jury  will  perhaps 
forget  what  you  have  done,  and  remember  only  what  you  have 
failed  to  do ;  the  confession  of  the  latter  will  dim  in  their  minds 
the  clear  memory  of  the  former.    „„ 


392  APPENDIX. 

given  for  it.     Upon  tbese  pleas  issue  has  been  joined,  and  these  are 
the  questions  you  have  to  try.'' 

But  it  will  be  said,  perhaps,  that  however  practicable  this  may  be 
with  so  simple  a  case  as  an  action  on  a  bill  of  exchange,  it  could  not 
be  done  where  the  pleadings  are  more  techincal,  as,  for  instance,  in 
an  action  of  trespass,  quare  clausum  Jregit.  This,  however,  will 
not  be  found  incapable  of  interpretation  into  intelligible  English. 
Let  us  make  the  attempt : 

"  Gentlemen  of  the  Jury, — In  this  case  John  Doe  is  the  plaintiff, 
and  Kichard  Eoe  is  the  defendant.  The  action  is  brought  to  recover 
damages  for  a  trespass  by  the  defendant  upon  certain  premises  of 
the  plaintiff,  in  Ide,  in  the  county  of  Devon.  The  defendant  has 
pleaded,  first.  That  he  is  not  guilty  of  the  said  trespass  ;  second. 
That  he  entered  the  premises  ia  question  by  leave  and  license  of 
one  James  Brown,  who  was  the  tenant  in  possession  of  the  said 
premises.  To  the  second  plea  the  plaintiff  has  replied  that  the  said 
James  Brown  was  not  in  lawful  possession  of  the  premises,  nor  en- 
titled to  give  such  leave  and  license,  and  these  are  the  questions 
you  have  to  try.'' 

A  statement  somewhat  in  this  form  might  be  made  with  equal 
ease,  however  various,  complicated,  or  technical  the  pleadings,  and, 
indeed,  some  such  sketch  of  it  must  have  been  drawn  in  the  plead- 
er's mind,  or  set  down  upon  his  notes,  before  he  put  it  into  techni- 
cal form. 

The  pleadings  opened  by  the  junior,  the  leader  proceeds  to  open 
the  case  to  the  jury. 

OPENING   plaintiff's    CASE. 

As  a  general  rule,  the  statement  of  the  case  for  the  plaintiff 
should  be  calm,  temperate,  and  dignified ;  orderly  in  arrangement, 
lucid  in  language,  and  as  brief  as  the  facts  to  be  told  will  permit. 
Kemember  that  a  plaintiff  is  supposed  to  come  into  court  to  demand 
redress  for  a  wrong  done  him;  he  is  there  of  his  own  will,  invok- 
ing the  aid  of  public  justice  to  procure  compensation  for  his  private 
injury.  You  cannot  more  effectually  awaken  a  sympathy  for  your 
wronged  client,  and  indignation  against  the  Wrong  doer,  than  by  a 
simple  description  of  the  injury,  and  a  careful  abstinence  from  an- 
gry comments,  personal  abuse,  and  other  indications  that  revenge 
rather  than  redress  is  the  plaintiff's  object.  It  continually  happens 
that  a  prejudice  against  a  case  is  excited  at  its  very  opening  in  the 
minds  of  the  judge  and  jury  simply  by  the  display  of  an  excess  of 
zeal  on  the  part  of  the  counsel,  and  injudicious  indulgence  in  personal 
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itself,  or  the  witnesses,  or  both.  You  may  take  the  case  either  in 
the  order  in  which  the  witnesses  were  examined,  or  in  that  of  time, 
according  to  the  story.  The  latter  is  perhaps  the  most  intelligible  ' 
arrangement  for  a  jury.  You  will  be  guided  by  circumstances  in 
j'our  choice,  each  case  having  its  own  considerations  in  this  respect 
which  no  general  rule  could  anticipate. 

If  you  prefer  the  order  of  witnesses  ioi  the  order  of  your  comment- 
ary, it  will  be  desirable  to  begin  with  a  short  outline  of  the  whole 
case,  as  professed  to  be  proved  by  the  plaintiff,  for  the  purpose  of 
recalling  and  fixing  in  the  minds  of  the  jury  the  points  which  it  is 
your  intention  to  assail,  putting  them  most  prominently  forward. 
That  done,  you  remind  the  fury  that  this  was  the  case  which  the 
plaintiff  had  proposed  to  set  up,  upon  which  he  relies  for  their  ver- 
dict. You  wiU  not  show  them  how  he  has  failed  to  prove  it — that 
his  witnesses  are  not  to  be  relied  upon,  a^d  that  their  evidence,  even 
if  reliable,  is  inconclusive. 

And  to  do  this  you  begin  with  the  first  witness  whose  testimony 
you  desire  to  shake.  You  point  out  whatever  there  was  in  the  sub- 
stance of  his  story,  in  his  manner,  in  particular  parts  of  his  evidence, 
that  should  induce  them  to  attach  no  weight  to  his  testimony.  In 
commenting  upon  him,  it  is  not  necessary  that  you  should  question 
his  integrity,  or  charge  him  with  willful  perversion  or  concealment 
of  the  truth.  It  will  be  more  prudent,  as  well  as  more  proper,  in 
every  case,  save  where  you  are  satisfied  that  there  has  been  willful 
perjury,  to  give  the  witness  credit  for  honest  intentions,  but  to  show 
from  his  testimony,  or  from  the  manner  in  which  he  has  given  it,  or 
from  both,  that  he  is  mistaken,  that  his  means  of  knowledge  were 
imperfect,  or  his  sense  deceived,  or  his  memory  treacherous.  The 
manner  from  which  you  argue  such  a  conclusion  is  not  diflicult  to  be 
understood,  though  difiScult  to  be  described.  Hesitation,  undecided 
answers,  retracting,  saying,  and  unsaying,  contradictory  assertions, 
are  arguments  for  uncertain  observation  or  imperfect  memory,  and 
you  must  not  omit  to  impress  them  upon  the  jury  by  repetition  of 
the  witnesses'  very  words,  and  by  description  of  the  dubious  manner 
in  which  they  were  uttered.  Here  it  is  that  you  may  fairly  and  very 
advantageously  employ  such  talent  as  you  may  possess  for  wit  and 
humor.  If  the  witness  has  fairly  exposed  himself  to  ridicule,  it  is 
permissible  for  you  to  avail  yourself  of  it  for  the  sifting  his  testi- 
mony. 

Remembering  there  is  a  limit  to  this  license,  deal  with  him  fear- 
lessly, according  to  his  deserts.  Be  no  respecter  of  persons,  but 
subject  all  equally  to  unsparing  criticism,  however  high  or  low  their 
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exhibition.  How  few  of  our  Advocates  accomplish  it  to  the  entire 
satisfaction  of  a  critical  listener!  How  few  possess  the  faculty  of 
marshalling  facts  in  their  natural  order,  and  taking  up  and  so  inter- 
weaving distinct  threads  of  a  story  as  to  form  a  clear,  continuous,  in- 
telligible narrative.  Even  if  he  can  thus  arrange  his  facts,  there  is 
seldom  found  in  the  same  person  the  faculty  of  describing  them  graph- 
ically, so  as  to  paint  them  upon  the  minds  of  their  audience. 

HOW  TO  NARRATE. 

To  make  any  narrative  clearly  intelligible,  the  first  care  is  to  ob- 
serve, as  closely  as  possible,  the  order  of  time  in  detailing  the  events. 
You  will  commence,  of  course,  with  a  description  of  the  parties,  who 
and  what  they  are,  with  the  addition  of  any  circumstances  in  the 
position  of  either  of  them  which  may  affect  the  case  by  explaining 
subsequent  transactions,  or  aggravating  the  damages.  If  locality  is 
in  any  way  concerned,  describe  the  locus  in  quo  /  and,  if  possible, 
in  all  cases  use  a  map  for  this  purpose.  The  rudest  drawing  of  a 
place  is  more  intelligible  than  any  verbal  description  ;  and  it  has  the 
still  more  important  use  of  at  once  arousing,  and  fixing  upon  the 
story,  the  attention  of  the  Jury.  Their  curiosity  is  awakened  even 
by  this  slight  taxing  of  their  own  ingenuity,  and  by  the  effort  which 
they  make  to  realize  in  their  minds  the  aspect  of  the  spot  thus  sug- 
gested. Your  words  then  become  pictures  to  them,  and  by  the  time 
you  have  completed  your  sketch,  each  of  them  has  in  his  mind's  eye 
not  those  lines  and  dots  only,  but  buildings,  and  walls,  and  fields, 
and  doors,  and  gates,  distinct  as  if  he  had  seen  them  ;  and  each  is 
eagerly  curious  to  learn  with  whom  they  are  to  be  peopled,  and 
what  adventures  have  occurred  there  upon  which  he  is  to  pass  judg- 
ment. 

But  if  you  fail  to  paint  this  picture  on  their  minds,  if  their  ideas 
of  the  place  be  imperfect  or  confused,  the  perplexity  will  extend  to 
the  subsequent  narrative.  Not  clearly  understanding  your  allu- 
sions, they  will  listen  for'  a  time,  but  with  little  profit,  and  then  they 
will  probably  abandon  the  vain  attempt  to  follow  you ;  and  averted 
looks  and  uneasy  gestures  will  inform  you  too  plainly  that  your  labor 
has  been  lost,  and  that  you  will  leave  them  in  a  rather  less  favorable 
condition  for  your  client  than  you  found  them. 

Having  described  the  persons  and  the  place,  take  up  your  narra- 
tive at  such  period  preceding  the  immediate  matter  of  controversy  as 
may  be  necessary  to  explain  the  causes  of  it — to  use  a  legal  phrase, 
begin  with  the  inducem,ent.  Show  how  it  was  that  the  conflict  arose. 
Then  describe  minutely,  with  careful  reference  to  the  plan,  if  there 
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evidence  of  others  of  its  witnesses.  The  effect  of  this  is  not  merely 
to  destroy  the  confidence  of  the  Jury  in  both  of  those  in  whom  the 
discrepancies  appear,  and  to  shake  their  whole  testimony,  but  to 
throw  a  shade  of  suspicion  upon  the  character  of  the  entire  case 
.which  has  been  so  supported. 

But  if  you  are  sincerely  convinced  that  the  witness  has  been 
guilty  of  willful  falsehood ,'  if  there  is  proof  oi  it,  such  as  no  chari- 
table interpretation  can  otherwise  explain,  your  duty  is  clear. 
Spare  him  not.  Let  your  tongue  give  expression  to  the  honest 
indignation  you  feel,  assured  that  it  will  find  an  echo  in  the  heart 
of  every  honest  man  who  hears  you. 

In  this  manner  deal  with  each  witness  in  succession,  until  you 
have  exhausted  your  commentary  on  the  plaintiff's  case. 

STATEMENT    OF    GROUNDS    OF    DEFESTSE. 

You  will  now  proceed  to  open  your  defence ;  to  state  what  is  the 
answer  you  are  prepared  to  put  in  to  so  much  of  the  plaintiff's  case 
as  requires  an  answer.  In  your  commentary  upon  it  you  have 
shown  what  of  it  was  untenable,  what  unproved — what  had,  in  fact, 
answered  itself.  You  have  now  to  show  the  means  by  which  you 
propose  to  defeat  by  evidence  that  which  you  were  unable  to  beat 
down  by  argument. 

Here,  also,  your  task  is  more  delicate  and  difficult  than  that  of 
the  counsel  who  opens  a  plaintiff's  case.  Great  caution  is  required ; 
some  tact  is  to  be  exercised ;  your  judgment  must  be  ever  on 
the  watch  to  control  your  tongue.  You  must  be  very  careful  to 
state  no  more  than  you  are  confident  of  being  able  to  prove :  you 
must  avoid  unnecessary  proofs — by  which  we  mean,  the  proving 
of  that  which  is  not  denied,  or  not  relevant,  or  which  is  already 
established  by  the  witnesses  on  the  other  side ;  for  an  unnecessary 
witness  is  always  dangerous  ;  once  in  the  box  he  is  equally  the  prop- 
erty of  your  opponent,  and  you  cannot  know  what  damaging  facts 
may  be  obtained  from  him  in  cross-examination.  If,  on  the  other 
hand,  you  refer  to  him  in  your  speech,  and  afterwards  omit  to  call 
him,  you  expose  yourself  to  severe  and  just  animadversion  ia-^e 
reply,  and  the  jury  will  be  asked  to  put  the  worst  construction 
upon  this  discrepancy  between  promise  and  performance.  In  stating 
your  defence.  If  it  is  a  strong  one,  it  is  desirable  briefly  to  recall 
the  parts  of  the  plaintiff's  case  to  which  it  is  an  answer,  by 
vfhich  you  impress  it  the  more  forcibly  upon  the  jury ;  and  this 
should  be  done,  not  by  stating  all  of  the  plaintiff's  case  at  once,  but 
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the  witness  at  once  and  dismiss  him,  or  to  confine-  the  statement  to 
so  much  of  it  as  comes  in  order  of  time,  and  introduce  him  again 
when  he  is  wanted.  But  this  often  recurring  source  of  perplexity 
will  he  entirely  removed  by  observance  of  the  arrangement  above 
proposed.  Having  stated,  in  a  narrative  form,  the  whole  story  in- 
tended to  be  proved,  with  the  arguments  founded  upon  the  facts, 
apart  from  any  particular  proposed  proofs  and  the  jury  being  thus 
already  in  possession  of  the  facts  and  their  mutual  bearings,  all  that 
now  remains  for  you  to  do  is  to  introduce  to  them  the  persons  and 
documents  by  which  you  hope  to  establish  the  case  yoii  have  al- 
ready painted  upon  their  minds. 

INTRODUCING  THE  WITNESSES. 

You  are  now  about  to  deal  rather  with  the  witnesses  themselves 
than  with  their  evidence,  and  the  natural  and  least  perplexing  course 
to  your  audience  is  to  introduce  each  one  in  succession,  describe  him 
and  his  whole  evidence,  and  dismiss  him. 

But  in  what  order  shall  the  witnesses  be  taken  ?  In  that  of  time, 
or  in  that  of  importance  ?  Practice  varies  in  this  respect.  Some 
advocates  prefer  the  one,  some  the  other,  and  some  like  to  disregard 
both,  and  keep  their  most  important  witness  to  the  last.  But  this 
appears  to  us  to  be  a  mistake.  It  is  to  confound  an  opening  speech 
with  that  in  defense  or  in  reply.  In  the  latter,  it  is  often  desirable 
to  end  with  the  most  powerful  of  one's  arguments,  because  the  object 
is  to  convince  or  persuade.  But  the  purpose  of  an  opening  speech 
is  simply  to  inform. 

STATE  NOTHING  TOU    CANNOT  PKOVE. 

Nothing  is  gained,  but,  on  the  contrary,  a  great  deal  is  lost,  by 
stating  to  the  jury  any  thing  you  cannot  prove.  The  jury  are  not 
convinced  by  your  speech,  but  by  the  evidence.  You  cannot  hope 
to  achieve  more  with  the  most  impressible  juryman  than  to  bring 
him  to  this:  "  Well,  if  you  prove  what  you  say,  you  will  have  my 
verdict."  In  accordance  with  this  state  of  feeling  on  the  part  of  the 
jury,  your  course  will  be  only  to  describe  your  testimony  in  the 
course  in  which  it  will  least  disturb  the  order  of  the  story,  as  it 
already  exists  in  their  minds.  You  will  take  the  witnesses,  there- 
fore, in  order  of  time,  and  shortly  repeating  that  portion  of  the  nar- 
rative which  is  spoken  to  by  the  witness  you  are  about  to  introduce, 
state  who  and  what  he  is,  and  the  circumstances,  if  any,  that  give 
peculiar  value  to  his  testimony,  or  that  enabled  him  to  depose  to  the 
particular  facts,  and  then  very  shortly  repeat  the  facts  he  will  prove. 
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to  suggest  any  rule  for  your  guidance  in  these  circumstances.  You 
must  rely  upon  your  own  tact  at  the  moment,  to  determine  you  how 
to  treat  them.  Your  ingenuity  must  be  invoked  to  give  them  their 
best  aspect.  This  is  an  art  which  experience  only  can  teach,  and 
we  cannot  do  more  than  remind  you  of  the  existence  of  these  diffi- 
culties, and  of  the  capacities  that  will  be  required  of  you  to  meet 
and  overcome  them.  You  can  only  anticipate  them  by  cultivating 
those  capacities,  so  that  when  the  moment  for  action  comes,  you 
may  be  competent  to  the  tasks  that  will  be  imposed  upon  them. 

Having  concluded  your  speech,  you  proceed  to  call  your  witnesses, 
observing  the  same  rules  as  have  been  already  given  for  the  produc- 
tion of  the  plaintiff's  evidence. 
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briefly  repeat  the  outline  of  your  case,  and  especially  so  much  of  it 
as  goes  to  aggravate  damages,  winding  up  by  a  calm  assertion  of 
your  confidence  that,  if  you  establish  the  case  you  have  stated,  you 
will  be  entitled  to  their  verdict.  Any  thing  in  the  shape  of  a  formal 
peroration,  and  especially  any  display  of  eloquence  at  the  close  of  an 
opening,  is  out  of  place  and  in  bad  taste,  and  only  permissible  in  a 
few  exceptional  cases,  of  which  it  must  be  left  to  your  discretion  at 
the  moment  to  determine. 

THE  DEFENSE. 

The  plaintiff's  case  being  closed,  that  of  the  defendant  begins. 

You  will  open  with  an  address  to  the  jury,  in  which  you  comment 
upon  the  case,  as  disclosed  by  the  plaintiff,  and  state  the  case  which 
you  propose  to  produce  in  answer  to  it. 

DIFFERENCE  BETWEEN  PLAINTIFF'S  AND  DEFENDANT'S  OPENING. 

Herein  does  it  differ  materially  from  the  plaintiff's  opening,  for 
whereas  his  counsel  properly  confines  himself  to  a  statement  of  the 
fact,  reserving  commentary  for  his  reply,  the  defendant's  counsel 
must  perform  the  double  duty,  and  combine  the  spirit  of  a  reply 
with  the  calmness  and  clearness  of  an  opening.  It  is  his  single  op- 
portunity for  addressing  the  jury,  and  he  must  use  it  to  travel  over 
the  whole  case,  with  comment,  not  only  upon  that  which  has  been 
proved,  but  also  upon  that  which  j^et  remains  to  be  proved,  and  which 
may  or  may  not  answer  to  his  anticipations. 

GENERAL  KULE  AS  TO  OPENING. 

As  a  general  rule  it  may  be  desirable  to  treat  your  subject  in  its 
natural  order,  that  is  to  say,  in  the  order  in  which  it  has  been  al- 
ready presented  to  the  minds  of  the  jury,  unless  some  special  rea- 
sons exist  for  dealing  with  it  otherwise,  some  of  which  will  be  sug- 
gested presently.  Here,  as  on  all  occasions  in  the  exercise  of  his 
art,  the  Advocate  should  remember  that  he  is  addressing  minds  of 
whom  the  majority  are  certainly  inferior  to  his  own.  He  must 
adapt  his  ideas  to  their  perceptions,  mold  his  words  to  their  knowl- 
edge, so  present  his  thoughts  to  them  that  they  may  comprehend 
his  meaning.  The  first  condition  of  his  self-adaptation  is  to  under- 
stand thoroughly  how  such  minds  think.  As  this  is  the  first  oc- 
casion for  reference  to  the  subject,  it  will  be  as  well  to  pause  at  this 
place  to  give  it  consideration. 

HOW  JUKTMEN  THINK. 

Memory  is  association.    You  recall  one  fact  by  recalling  some 
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tlieory,  we  consider  the  thought  as  distinct  from  the  facts ;  but 
yet,  though  distinct,  not  independent  of  them ;  for  it  is  a  true 
theory  only  by  including  and  agreeing  with  the  facts.  We  have 
spoken  of  the  common  opposition  of  theory  and  fact  as  important, 
and  as  involving  what  we  have  called  the  fundamental  antithesis 
of  philosophy.  But  after  all,  it  may  be  asked,  is  this  distinction 
of  theory  and  fact  really  tenable  ?  Is  it  not  often  difficult  to  say 
whether  a  special  part  of  our  knowledge  is  a  fact  or  a  theory  ? 
Is  it  a  fact  or  a  theory  that  the  stars  revolve  round  the  pole  ?  Is 
it  a  fact  or  a  theory  that  the  earth  is  a  globe  revolving  on  its  axis  ? 
Is  it  a  fact  or  a  theory  that  the  earth  travels  in  an  ellipse  round  the 
sun  ?  Is  it  a  fact  or  a  theory  that  the  gun  attracts  the  earth  ?  Is 
it  a  fact  or  a  theory  that  the  lodestone  attracts  the  needle  ?  In  all 
these  cases,  probably,  some  persons  would  answer  one  way,  and 
some  persons  the  other.  There  are  many  persons  by  whom  the 
doctrine  of  the  globular  form  of  the  earth,  the  doctrine  of  the  earth's 
elliptical  orbit,  the  doctrine  of  the  sun's  attraction  on  the  earth, 
would  be  called  theories,  even  if  they  allowed  them  to  be  true 
theories.  But  yet,  if  each  of  these  propositions  be  true,  is  it  not  a 
fact?  And  even  with  regard  to  the  simpler  facts,  as  the  motion  of 
the  stars  around  the  pole,  although  this  may  be  a  fact  to  one  who 
has  watched  and  measured  the  motions  of  the  stars,  one  who  has 
not  done  this,  and  who  has  only  carelessly  looked  at  those  stars 
from  time  to  time,  may  naturally  speak  of  the  circles  which  the  as- 
tronomer make  them  describe  as  theories.  It  would  seem,  then,  that 
we  cannot  in  such  cases  expect  general  assent  if  we  say,  This  is  a 
factandnot  a  theory,  or  This  is  a  theory  andnot  a  fact.  And  the 
same  is  true  in  a  vast  range  of  cases.  It  would  seem,  therefore,  that 
we  cannot  rest  any  reasoning  upon  this  distinction  of  theory  and 
fact;  and  we  cannot  avoid  asking  whether  there  is  any  real  distinc- 
tion in  this  antithesis,  and  if  so,  what  it  is. 

To  this  I  reply,  the  distinction  between  theory  (that  is,  true  the- 
ory) and  fact,  is  this  :  that  in  theory  the  ideas  are  considered  as  dis- 
tinct from  the  facts ;  in  facts,  though  ideas  may  be  involved,  they 
are  not,  in  our  apprehension,  separated  from  the  sensations.  In  a 
fact,  the  ideas  are  applied  so  readily  and  familiarly,  and  incorporat- 
ed with  the  sensations  so  entirely,  that  we  do  not  see  them,  we  see 
through  them.  A  person  who  carefully  notes  the  motion  of  a  star 
all  night  sees  the  circle  which  it  describes,  as  he  sees  the  stars, 
though  the  circle  is,  really,  a  result  of  his  own  ideas.  A  person  who 
has  in  his  mind  the  measures  of  different  lines  and  countries  on 
the  earth's  surface,  and  who  can  put  them  together  into  one  concep- 
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ance  iu  the  choice.  But  we  have  endeavored  in  vain  to  do  so. 
Even  after  the  experiment  has  been  made,  and  with  reference  to  the 
results  of  actual  experience,  we  are  unable  to  say  which  course  has 
the  balance  of  reason  or  the  proofs  of  practice  to  recommend  it. 
Much  must  depend  upon  the  particular  circumstances  of  the  case, 
upon  the  impression  apparently  made  upon  the  Jury,  upon  the 
nature  and  worth  of  the  answer  you  are  about  to  put  in.  If  you  have 
reason  to  believe  that  the  Jury  did  not  see  all  the  value  of  the 
evidence  you  cannot  disturb,  it  will  obviously  be  prudent  not  to 
give  it  additional  importance  by  reviewing  it.  But  if  the  Jury  do 
appear  to  have  been  impressed  by  it,  you  cannot  do  harm  by  repeat- 
ing it;  on  the  contrary,  by  linking  it  skillfully  with  other  portions 
of  the  evidence  which  you  can  answer,  you  may,  to  some  extent, 
shake  its  influence  also.  At  all  events,  by  boldly  meeting  it,  and 
even  putting'it  forward  prominently,  making  a  virtue  of  the  neces- 
sity, you  may  not  improbably  obtain  this  advantage,  that  the  Jury 
will  say  :  "  These  facts  cannot  be  so  important  as  we  thought,  or  the 
counsel  would  not  have  so  talked  about  them."  So  infinitely  small 
are  the  reasons  that  sway  verdicts,  that  even  this  sometimes  would 
give  a  chance  which  would  be  annihilated  by  the  opposite  remark  : 
"  He  never  said  a  word  about  that,  because  he  could  not." 

But  whether  you  do  or  do  not  determine  to  recall  the  whole  case, 
a  great  deal  of  ingenuity  may  be  employed,  and  will  be  requisite, 
in  dealing  with  the  evidence,  so  to  treat  it  as  to  throw  into  shade 
the  stronger  parts,  and  bring  out  prominently  its  weaknesses. 

KEVIEVr  OF  PLAIlfTIFF's  CASE. 

As  a  general  rule,  it  will  be  the  more  prudent  course  to  begin 
with  a  review  of  the  case  as  disclosed  by  the  plaintiff,  and  then  to 
state  your  own  case  ;  but  to  this  there  will  be  exceptions  under 
special  circumstances,  some  of  which  we  will  notice  presently. 
Take  the  story  as  it  was  told,  not  strictly  observing  the  order  of 
witnesses,  but  rather  the  order  of  time.  A  favorite  and  often  very 
effective  opening  of  a  defense  is  an  allusion  to  the  highly-colored 
assertions  of  the  counsel  for  the  plaintiff  as  compared  with  his 
proofs ;  for  seldom,  indeed,  does  the  sifted  evidence  quite  fulfill  the 
promise  of  the  opening.  Reminding  the  jury  of  this  you  disturb 
their  confidence  in  the  case  already  submitted  to  them  and  you 
conciliate  their  good-will  to  give  you,  who  appear  as  an  injured 
party,  at  least  a  fair  hearing.  Then  travel  carefully  through  the 
case,  restating  it  with  your  own  comments,  and  according  to  your 
own  view  of  it,  thus  presenting  it  under  a  different  aspect.     Take 
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ference  from  the  appearance.  And  in  these  mixtures  of  observa- 
tion and  inference,  we  speak  of  the  judgment  thus  formed  as  a  fact 
directly  observed. 

Even  in  the  case  in  which  our  perceptions  appear  to  be  most  direct, 
and  least  to  involve  any  interpretations  of  our  own,  in  the  simple 
process  of  seeing — ^who  does  not  know  how  much  we,  by  an  act  of 
the  mind,  add  to  that  which  our  senses  receive  ?  Does  any  one 
fancy  that  he  sees  a  solid  cube  ?  It  is  easy  to  show  that  the  solid- 
ity of  the  figure,  the  relative  position  of  its  faces  and  edges  to  each 
other,  are  inferences  of  the  spectator :  no  more  conveyed  to  his  con- 
viction by  the  eye  alone  than  they  would  be  if  he  were  looking  at  a 
painted  representation  of  a  cube.  The  scene  of  nature  is  a  picture 
without  depth  of  substance,  no  less  than  the  scene  of  art ;  and  in 
the  one  case  as  in  the  other,  it  is  the  mind  which,  by  an  act  of  its 
own,  discovers  that  color  and  shape  denote  distance  and  solidity. 
Most  men  are  unconscious  of  this  perpetual  habit  of  reading  the 
language  of  the  external  world,  and  translating  as  they  read.  The 
draughtsman,  indeed,  is  compelled,  for  his  purpose,  to  return  back 
in  thought  from  the  solid  bodies  which  he  has  inferred,  to  the  shapes 
of  surface  which  he  really  sees.  He  knows  that  there  is  a  mask  of 
theory  over  the  whole  face  of  nature,  if  it  be  theory  to  infer  more 
than  we  see.  But  other  men,  unaware  of  this  masquerade,  hold  it 
to  be  a  fact  that  they  see  cubes  and  spheres,  spacious  apartments 
and  winding  avenues.  And  these  things  are  facts  to  them,  because 
they  are  unconscious  of  the  mental  operation  by  which  they  have 
penetrated  nature's  disguise. 

And  thus,  we  still  have  an  intelligible  distinction  of  fact  and 
theory,  if  we  consider  theory  as  a  conscious,  and  fact  as  an  uncon- 
scious inference,  from  the  phenomena  which  are  presented  to  oui 
senses. 

But  still,  theory  and  fact,  inference  and  perception,  reasoning 
and  observation,  are  antitheses  in  none  of  which  can  we  separate 
the  two  members  by  any  fixed  and  definite  line. 

Even  the  simplest  terms  by  which  the  antithesis  is  expressed  can- 
not be  separated.  Ideas  and  sensations,  thoughts  and  things,  sub- 
ject and  object,  cannot  in  any  case  be  applied  absolutely  and  exclu- 
sively. Our  sensations  require  ideas  to  bind  them  together,  namely, 
ideas  of  space,  time,  number,  and  the  like.  If  not  so  bound  to- 
gether, sensations  do  not  give  us  any  apprehension  of  things  or  ob. 
jects.  All  things,  all  objects,  must  exist  in  space  and  in  time — 
must  be  one  or  many.  Now  space,  time,  number,  are  not  sensa^ 
tions.     They  are  somethinsr  different  from  and  opposed  to  sensations 
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AVOID    TOO   MANY    DEFENSES. 

Another  very  important  rule  is,  not  to  perplex  the  jury  with  too 
many  defenses.  Even  if  you  have  many  answers,  it  will  be  your 
truest  policy  to  take  the  strongest  and  best,  and  rely  upon  that,  or,  at 
most,  upon  two  or  three,  if  they  be  very  conclusive.  But  let  it  be  an 
inflexible  rule  with  you  never  to  attempt  to  back  up  a  strong  and  pal- 
pable answer  with  weak  and  subtle  ones.  One  in  a  thousand  times 
you  may  lose  a  cause  by  omitting  to  bring  forward  some  other 
weak  defence,  after  having  thrown  yourself  upon  your  strong  one ; 
but  for  once  that  this  is  likely  to  happen,  you  will  twenty  times 
lose  the  verdict  your  strong  defence  would  have  secured,  had  you 
not  weakened  it  by  tacking  to  it  some  other  more  refined,  and, 
therefore,  less  intelligible  one. 

THE    ART   OF   DEFENSE. 

The  art  of  a  defense  consists  in  battering  down  your  adversary's 
case,  and  erecting  your  own  upon  its  ruins.  This  shows  you  the 
proper  order  of  your  strategy.  You  must  first  attack  the  case  on 
the  other  side,  and  shake  it  to  its  foundations,  before  you  attempt 
to  lay  the  foundations  of  your  own.  Spare  no  pains  for  the  weak- 
ening of  your  adversary's  case,  by  making  plain  to  the  jury  every 
flaw  in  it  your  ingenuity  can  find.  Never  neglect  this  portion  of 
the  duties  of  a  defense,  for  you  know  not  what  may  be  its  value,  if 
it  may  not  be  your  sole  reliance  at  last.  This,  at  least,  is  yours  ; 
of  such  advantage  as  can  be  had  from  it  you  are  certain  ;  nothing 
can  deprive  you  of  that.  But  your  own  case,  however  apparently 
strong,  is  never  secure  until  it  is  proved  ;  it  may  break  down  at  the 
last,  from  circumstances  you  could  not  anticipate  nor  control,  and 
then  your  only  hope  will  rest  upon  the  damage  that  has  been  done  to 
the  case  of  the  plaintiff.  Kemember  that  it  is  upon  the  other  side 
that  the  onus  of  proof  usually  lies.  It  is  for  the  plaintiff  to  make 
out  his  case  to  the  satisfaction  of  the  jury,  and  if  he  fails  to  do  this, 
even  although  you  may  be  equally  unable  to  prove  what  you  had 
expected  to  prove,  still  you  will  be  entitled  to  the  verdict.  There- 
fore it  is  that  a  sagacious  Advocate  always,  in  defenses,  throws  his 
whole  strength  into  the  attack,  and  permits  no  weak  point,  in  the 
sum  or  in  the  details  of  proof,  to  escape  his  criticism.  He  will 
labor  at  this,  while  often  he  will  pass  lightly  over  the  evidence  he 
proposes  to  produce  on  his  own  part,  leaving  the  latter  to  tell  its 
own  tale,  it  it  is  strong,  and  covering  its  defects  if  it  is  weak. 

COMMENTS  UPON  EVIDENCE. 

la  commenting  upon  evidence,  you  may  criticise  either  the  evidence 
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not  conceive  ourselves  in  such  a  condition  as  never  to  have  perceived 
any  thing  or  things  in  space  or  time.  But,  on  the  other  hand,  just 
as  little  can  we  conceive  ourselves  becoming  acquainted  with  space 
and  time  or  numbers  as  objects  of  sensation.  We  cannot  rea- 
son without  having  the  operations  of  our  minds  affected  by  previous 
sensations  ;  but  we  cannot  conceive  reasoning  to  be  merely  a  series 
of  sensations.  In  order  to  be  used  in  reasoning,  sensation  must  be 
come  observation  ;  and,  as  we  have  seen,  observation  already  in- 
volves reasoning.  In  order  to  be  connected  by  our  ideas,  sensations 
must  be  things  or  objects,  and  things  or  objects  already  include 
ideas.  And  thus,  none  of  the  terms  by  which  the  fundamental  an- 
tithesis is  expressed  can  be  absolutely  and  exclusively  applied. 

I  will  make  a  remark  suggested  by  the  views  which  have  thus 
been  presented.  Since,  as  we  have  just  seen,  none  of  the  terms 
which  express  the  fundamental  antithesis  can  be  applied  absolutely 
and  exclusively,  the  absolute  application  of  the  antithesis  in  any 
particular  case  can  never  be  a  conclusive  or  immovable  principle. 
This  remark  is  the  more  necessary  to  be  borne  in  mind,  as  the  terms 
of  this  antithesis  are  often  used  in  a  vehement  and  peremptory 
manner.  Thus  we  are  often  told  that  such  a  thing  is  v.  fact,  A  fact 
and  not  a  theory,  with  all  the  emphasis  which,  in  speaking  or 
writing,  tone  or  italics  or  capitals,  can  give.  We  see  from  what 
has  been  said,  that  when  this  is  urged,  before  we  can  estimate  the 
truth  or  the  value  of  the  assertion,  we  must  ask  to  whom  is  it  a 
fact  ?  What  habits  of  thought,  what  previous  information,  what 
ideas  does  it  imply,  to  conceive  the  fact  as  a  fact  ?  Does  not  the 
apprehension  of  the  fact  imply  assumptions  which  may  with  equal 
justice  be  called  theory,  and  which  are  perhaps  false  theory  ?  in 
which  case  the  fact  is  not  a  fact.  Did  not  the  ancients  assert  it  as 
a  fact  that  the  earth  stood  still,  and  the  stars  moved  ?  and  can  any 
fact  have  stronger  apparent  evidence  to  justify  persons  in  asserting 
it  emphatically  than  this  had  ? 

These  remarks  are  by  no  means  urged  in  order  to  show  that  no 
fact  can  be  certainly  known  to  be  true ;  but  only  to  show  that  no  fact 
can  be  certainly  shown  to  be  a  fact  merely  by  calling  it  a  fact, 
however  emphatically.  There  is  by  no  means  any  ground  of 
general  skepticism  with  regard  to  truth  involved  in  the  doctrine  of 
the  necessary  combination  of  two  elements  in  all  our  knowledge. 
On  the  contrary,  ideas  are  requisite  to  the  essence,  and  things  to 
the  reality  of  our  knowledge  in  every  case.  The  proportions  of 
Geometry  and  Arithmetic  are  examples  of  knowledge  respecting  our 
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station.  The  Advocate  sees  and  knows  only  the  Witness.  He  recog- 
nizes no  other  personality ;  he  considers  him  in  no  other  capacity  ; 
and  in  that  one  and  all  men  are  equal. 

The  observance  of  the  rule,  never  so  to  treat  any  witness  without 
good  cause,  will  enable  you  faithfully  to  discharge  the  duty  indicated 
by  the  rule — of  dealing  with  all  witnesses  equally,  whatever  their 
difference  of  rank. 

In  dealing  with  the  evidence  of  the  witnesses,  your  sagacity  will 
be  exercised  in  detecting  and  exposing  contradictions,  improbabilities 
and  statements  at  variance  with  the  evidence  of  other  witnesses. 
No  portion  of  the  duties  of  an  Advocate  opening  a  defense  are  so 
effective  as  this.  Criticism  on  the  manner  of  a  witness  may  amuse 
the  Jury,  and  induce  them  to  listen  to  you  ;  but  it  rarely  influences 
the  opinion.  It  is  otherwise  with  comments  that  show  the  evidence 
to  be  unsound  and  insufficient. 

CONTKADICTOBY  EVIDENCE. 

Nothing  so  seizes  the  minds  of  the  class  of  persons  who  usually 
constitute  juries  as  contradictory  evidence.  They  cannot  follow  a 
subtle  argument ;  but  they  can  thoroughly  comprehend  a  plain,  pal- 
pable fact,  and  it  always  makes  a  profound  impression  upon  them. 
Persons  accustomed  to  think  know  how  frequently  circumstances  the 
most  contradictory  in  appearance  can  be  reconciled  in  fact ;  and  they 
do  not  reject  a  story  merely  because  not  entirely  self-consistent. 
But  with  minds  less  trained  to  reflection,  the  presence  of  two  state- 
ments, both  of  which  cannot  be  true,  almost  invariably  produces  "an 
impression  that  both  are  false,  and  an  incli  lation  to  reject  a  case  that 
has  failed  in  part,  even  although  that  part  may  be  comparatively  im- 
material. 

For  the  same  reason,  you  should  not  be  satisfied  with  making 
manifest  the  worthlessness  of  the  testimony  in  some  important  parts. 
Let  no  one  weak  portion  of  it  escape  exposure,  howsoever  unimpor- 
tant. You  cannot  tell  which  may  most  strike  the  minds  of  the  Jury  ; 
and  of  this  you  may  be  certain,  that  an  accumulation  of  contradic- 
tions and  defects  will  increase  the  chance  of  convincing  them  in 
almost  geometrical  ratio. 

Above  all,  dwell  with  emphasis  upon  any  contradictions  given  to 
the  witness  you  are  criticising  by  the  testimony  of  other  witnesses. 
Unreasonable  and  unjust  though  the  maxim  is,  than  a  party  shall  not 
discredit  or  contradict  his  own  witness,  still  it  is  the  law  as  laid  down 
by  the  courts,  and  you  may  seize  upon  unanswered  statements  of  any 
witness  on  the  other  side  to  show  how  discordant  they  are  with  the 
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m  BEGASD  TO 


PEOFESSIONAL    DEPOETMENT, 

BY  ADHEEENCE  TO  WHICH  THE  LAWYER  MAY  REASON- 
ABLY HOPE  TO  ATTAIN  EMINENCE  IN  HIS  PROFESSION. 


FBOtt  HOFFMAN'S  COURSE  OP  LEGAl  8TUDT. 


I.  I  ■WILL  never  permit  professional  zeal  to  carry  me  beyond  the 
limits  of  sobriety  and  decorum,  but  bear  in  mind,  with  Sir  Edward 
Coke,  that  "if  a  river  swell  beyond  its  banks,  it  loseth  its  own 
channel." 

II.  I  will  espouse  no  man's  cause  out  of  envy,  hatred,  or  malice, 
toward  his  antagonist. 

III.  To  all  judges,  when  in  court,  I  will  ever  be  respectful ;  they 
are  the  Law's  vicegerents ;  and  whatever  may  be  their  character 
and  deportment,  the  individual  'should  be  lost  in  the  majesty  of  the 
office. 

IV.  Should  judges,  while  on  the  bench,  forget  that,  as  an  officer  of 
their  court,  I  have  rights,  and  treat  me  even  with  disrespect,  I 
shall  value  myself  too  highly  to  deal  with  them  in  like  manner.  A 
firm  and  temperate  remonstrance  is  all  that  I  will  ever  allow  my- 
self. 

V.  In  all  intercourse  with  my  professional  brethren,  I  will  be  al- 
ways courteous.  'So  man's  passions  shall  intimidate  me  from  assert- 
ing fully  my  own  or  my  client's  rights  ;  and  no  man's  ignorance  or 
folly  shall  induce  me  to  take  any  advantage  of  him ;  I  shall  deal 
with  them  all  as  honorable  men,  ministering  at  our  common  altar. 
But  an  act  of  unequivocal  meanness  or  dishonesty,  though  it  shall 
wholly  sever  any  personal  relation  that  may  subsist  between  us,  shall 
produce  no  change  in  my  deportment  when  brought  inprofessional 
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each  part  of  it  that  you  refute,  in  succession,  with  the  answer  follow- 
ing immediately  upon  the  fact ;  for  juries  cannot  pursue  a  train  of 
argument,  nor  even  carry  in  their  minds  many  successive  facta,  so 
as  to  apply  a  succession  of  other  facts  to  those  which  have  pre- 
ceded. It  is  your  business,  and  it  should  be  your  particular  care, 
to  make  the  application  for  them. 

And  your  statement  of  facts — that  is,  the  opening  of  your  de- 
fense— should  be,  like  all  statements  of  a  case,  plain,  perspicuous, 
and  unimpassioned,  but  also  pictorial  and  dramatic.  There  must 
be  no  effort  to  be  oratorical,  no  flights  of  eloquence  or  poetry,  no 
appeal  to  the  passions — only  mere  narrative,  told  in  the  language 
most  intelligible  to  unlearned  ears,  delivered  in  a  conversational  tone, 
and  in  the  manner  of  one  telling  a  story.  You  want  to  convey  to 
the  minds  of  the  jury,  and  to,/?!B  there,  in  distinct  form  and  vivid 
hue,  the  places,  the  persons,  and  the  incidents  you  are  narrating. 
To  accomplish  this,  your  words  must  be  pictures — your  recitals  of 
what  men  do  and  say  must  be  after  the  manner  in  which  men  act 
and  talk,  imparting  to  your  speech  reality  and  life,  wanting  which 
you  cannot  long  command  the  attention  of  your  audience. 

APPLICATION    OF   THE    FACTS. 

Having  concluded  the  statement  of  toub  case,  you  will  then  pro- 
ceed to  make  application  of  it  to  the  case  of  the  plaintiff,  showing 
how  triumphantly  it  will  answer  this  point,  how  it  will  demolish 
that  one,  how  little  remains  unshaken,  and  how  worthless  that  little 
is.  Here  it  is  permissible  to  be  somewhat  discursive ;  to  call  in 
the  aids  of  any  arts  of  oratory  that  may  be  apt  to  the  occasion, 
for  the  purpose  of  yet  more  damaging  the  case  of  your  opponent  or 
invoking  a  favorable  opinion  for  your  own  ;  and  following  the  sober 
narrative  of  the  facts,  eloquence  or  wit,  if  justified  by  the  subject, 
will  now  come  with  the  advantageous  effect  of  contrast,  and  please 
and  attract  the  more  that  it  will  not  be  disapproved  by  the  sense  of 
propriety  and  fitness  that  is  common  to  all  men. 

UNANSWERED   PABT   OF  PLAINTIFP's   CASE. 

Not  the  least  of  the  diificulties  you  will  feel  is  to  decide  the  best 
manner  of  dealing  with  so  much  of  the  plaintiff's  case  as  you  are 
able  to  answer  only  partially  and  imperfectly.  This  it  is  that  will 
test  your  tact  and  discretion.  The  parts  to  which  you  have  no 
answer  you  will  of  course  pass  unnoticed.  But  the  most  cautious 
discretion  is  requisite  to  determine  if,  and  how,  you  shall  deal  with 
facts  to  which  you  have  not  a  satisfactory  answer.     It  is  impossible 
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debt,  and  lias  no  other  defense  that  theleffol  bar,  he  shall  never  make 
me  a  partner  in  his  knavery. 

XIII.  I  will  never  plead  or  otherwise  avail  of  the  bar  of  Infancy, 
against  an  honest  demand.  If  my  client  possesses  the  ability  to 
pay,  and  has  no  other  legal  or  moral  defense  than  that  it  was  con- 
tracted by  him  when  under  the  age  of  twenty-one  years,  he  must 
seek  for  other  counsel  to  sustain  him  in  such  a  defense.  And  al- 
though in  this,  as  well  as  in  that  of  limitation,  the  law  has  given 
the  defense,  and  contemplates  in  the  one  case,  to  induce  claimants 
to  a  timely  prosecution  of  their  rights,  and  in  the  other,  designs  to 
protect  a  class  of  persons,  who  by  reason  of  tender  age  are  peculi- 
arly liable  to  be  imposed  on — ^yet,  in  both  cases,  1  shall  claim  to 
he  the  sole  judge  (the  pleas  not  being  compulsory)  of  the  occasions 
proper  for  their  use. 

XIV.  My  client's  conscience,  and  my  own,  are  distinct  entities ; 
and  though  my  vocation  may  sometimes  justify  vay  maintaining  as 
facts,  or  principles,  in  doubtful  cases,  what  may  be  neither  one  nor 
the  other,  I  shall  ever  claim  the  privilege  of  solel}"-  judging  to  what 
extent  to  go.  In  civil  cases,  if  I  am  satisfied  from  the  evidence 
that  the/izct  is  against  my  client,  he  must  excuse  me  if  I  do  not  see 
as  he  does,  and  do  not  press  it;  and  should  the  principle  also  be 
wholly  at  variance  with  sound  law,  it  would  be  dishonorable  folly 
in  me  to  endeavor  to  incorporate  it  into  the  jurisprudence  of  the 
country,  when,  if  successful,  it  would  be  a  gangrene  that  might 
bring  death  to  my  cause  of  the  succeeding  day. 

XV.  When  employed  to  defend  those  charged  with  crimes  of  the 
deepest  dye,  and  the  evidence  against  them,  whether  legal,  or  moral, 
be  such  as  to  leave  no  just  doubt  of  their  guilt,  I  shall  not  hold  my- 
self privileged,  much  less  obliged,  to  use  my  endeavors  to  arrest  or 
to  impede  the  course  of  justice,  by  special  resorts  to  ingenuity — to 
the  artifices  of  eloquence — to  appeals  to  the  morbid  and  fleeting 
sympathies  of  weak  juries,  or  of  temporizing  courts — to  my  own 
personal  weight  of  character — nor  finally  to  any  of  the  overweening 
influences  I  may  possess,  from  popular  manners,  eminent  talents, 
exalted  learning,  &c.  Persons  of  atrocious  character,  who  have  vio- 
lated the  laws  of  God  and  man,  are  entitled  to  no  such  special  ex- 
ertions from  any  member  of  our  pure  and  honorable  profession; 
and  indeed  to  no  intervention  beyond  securing  to  them  a  fair  and 
dispassionate  investigation  of  \jh&  facts  of  their  cause,  and  the  due 
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THEORIES  AND  FACTS. 

[Feom  Whbwell's  Histobt  of  SciENTinc  Ideas.] 


General  experiential  truths,  such  as  we  have  just  spoken  of,  are 
called  Theories,  and  the  particular  observations  from  which  they  are 
collected,  and  which  they  include  and  explain,  are  called  Facts. 
Thus  Hipparchus'  doctrine,  that  the  sun  moves  in  an  eccentric 
about  the  earth,  is  his  theory  of  the  sun,  or  the  Eccentric  theory. 
The  doctrine  of  Kepler,  that  the  earth  moves  in  an  ellipse  about  the 
sun  is  Kepler's  theory  of  the  earth,  the  Elliptic  theory.  Newton's 
doctrine,  that  this  elliptical  motion  of  the  earth  about  the  sun  is  pro- 
duced and  governed  by  the  sun's  attraction  upon  the  earth  is  the 
Newtonian  theory,  the  Theory  of  Attraction.  Each  of  these  the- 
ories was  accepted,  because  it  included,  connected  and  explained  the 
facts;  the  facts  being,  in  the  two  former  cases,  the  motions  of  the 
sun  as  observed  ;  and  in  the  other  case,  the  elliptical  motion  of  the 
earth,  as  known  by  Kepler's  theory.  This  antithesis  of  Theory  and 
Fact  is  included  in  what  has  just  been  said  of  inductive  propositions. 
A  theory  is  an  inductive  proposition,  and  the  facts  are  the  particular 
observations  from  which,  as  I  have  said,  such  propositions  are  in- 
ferred by  induction.  The  antithesis  of  theory  and  fact  implies  the 
fundamental  antithesis  of  thoughts  and  things  ;  for  a  theory  (that 
is  a  true  theory)  may  be  described  as  a  thought  which  is  contem- 
plated distinct  from  things,  and  seen  to  agree  with  them ;  while  a 
fact  is  a  combination  of  our  thoughts  with  things  in  so  complete 
agreement  that  we  do  not  regard  them  as  separate. 

Thus  the  antithesis  of  theory  and  fact  involves  the  antithesis 
of  thoughts  and  things,  but  is  not  identical  with  it.  Pacts  in- 
volve thoughts,  for  we  know  facts  only  by  thinking  about  them. 
The  fact  that  the  year  consists  of  three  hundred  and  sixty-five 
days,  the  fact  that  the  month  consists  of  thirty  days,  cannot  be 
known  to  us  except  we  have  the  thoughts  of  time,  number,  and 
recurrence.  But  these  thoughts  are  so  familiar,  that  we  have  the 
fact  in  our  mind  as  a  simple  thing,  without  attending  to  the 
thoughts  which  it  involves.     When  we  mold  our  thoughts  into  a 
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hopes  been  forever  ruined,  had  not  my  own  resolutions,  and  a  few 
generous  acts  of  some  other  of  my  seniors,  raised  me  from  my  de- 
pression. To  my  juniors,  therefore,  I  shall  ever  be  kind  and  en- 
couraging ;  and  never  too  proud  to  recognize  distinctly  thatj  on  many 
occasions,  it  is  quite  probable  their  knowledge  may  be  more  accurate 
than  my  own,  and  that  they,  with  their  limited  reading  and  experi- 
ence, have  seen  the  matter  more  soundly  than  I,  with  my  much  read- 
ing and  long  experience. 

XVIII.  To  my  clients  I  will  be  faithful ;  and  in  their  causes  zeal- 
bus  and  industrious.  Those  who  can  afford  to  compensate  me  must 
do  so  ;  but  I  shall  never  close  my  ear  or  heart  because  my  client's 
means  are  low.  Those  who  have  none,  and  who  have  just  causes, 
are,  of  all  others,  the  best  entitled  to  sue,  or  be  defended ;  and  they 
shall  receive  a  due  portion  of  my  services,  cheerfully  given. 

XIX.  Should  my  client  be  disposed  to  compromise,  or  to  settle 
his  claim,  or  defense ;  and  especially  if  he  be  contented  with  a  ver- 
dict, or  judgment,  that  has  been  rendered ;  or,  having  no  opinion  of 
his  own,  relies  with  confidence  on  mine,  I  will  in  all  such  cases  great- 
ly respect  his  wishes  and  real  interests.  The  further  prosecution, 
therefore,  of  the  claim,  or  defense  (as  the  case  may  be),  will  be  rec- 
ommended by  me  only  when,  after  mature  deliberation,  I  am  satis- 
fied that  the  chances  are  decidedly  in  his  favor ;  and  I  will  never  for- 
get that  the  pride  of  professional  opinion  on  my  part,  or  the  spirit 
of  submission,  or  of  controversy  (as  the  case  may  be),  on  that  of  my 
client,  may  easily  mislead  the  judgment  of  both,  and  cannot  justify 
me  in  sanctioning,  and  certainly  not  in  recommending,  the  further 
prosecution  of  what  ought  to  be  regarded  as  a  hopeless  cause.  To 
keep  up  the  bill  (as  the  phrase  goes)  at  my  client's  expense,  and  to 
my  own  profit,  must  be  dishonorable ;  and  however  willing  my  client 
may  be  to  pursue  a  phantom,  and  to  rely  implicitly  on  my  opinion, 
I  will  terminate  the  controversy  as  conscientiously  for  him  as  I 
*ould  were  the  cause  vay  own. 

XX.  Should  I  not  understand  my  client's  cause,  after  due  means 
to  comprehend  it,  I  will  retain  it  no  longer,  but  honestly  confess  it, 
and  advise  him  to  consult  others,  whose  knowledge  of  the  particulac 
case  may  probably  be  better  than  my  own. 

XXI.  The  wealthy  and  the  powerful  shall  have  no  privilege 
against  my  client  that  does  not  equally  appertain  to  others.     None 
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tiQn,  finds  that  they  can  make  no  figure  but  a  globular  one ;  to  him, 
the  earth's  globular  form  is  a  fact,  as  much  as  the  square  form  of 
his  chamber.  A  person  to  whom  the  grounds  of  believing  the  earth 
to  travel  round  the  sun  are  as  familiar  as  the  grounds  for  believing 
the  movements  of  the  mail-coaches  in  this  country  looks  upon  the 
former  event  as  a  fact,  just  as  he  looks  upon  the  latter  events  as 
facts.  And  a  person  who,  knowing  the  fact  of  the  earth's  annual 
motion,  refers  it  distinctly  to  its  mechanical  cause,  conceives  the 
sun's  attraction  as  a  fact,  just  as  he  conceives  as  a  fact  the  action 
of  the  wind  which  turns  the  sails  of  a  mill.  He  cannot  see  the 
force  in  either  case ;  he  supplies  it  out  of  his  own  ideas.  And  thus, 
a  true  theory  is  a  fact :  a  fact  is  a  familiar  theory.  That  which  is  a 
fact  under  one  aspect  is  a  theory  under  another.  The  most  recon- 
dite theories,  when  firmly  established,  are  facts  ;  the  simplest  facts 
involve  something  of  the  nature  of  a  theory.  Theory  and  fact  cor- 
respond, in  a  certain  degree,  with  ideas  and  sensation,  as  to  the  na- 
ture of  their  opposition.  But  the  facts  are  facts,  as  far  as  the  ideas 
have  been  combined  with  the  sensations  and  absorbed  in  them  ; 
the  theories  are  theories,  so  far  as  the  ideas  are  kept  distinct  from 
the  sensations,  and  so  far  as  it  is  considered  still  a  question  whether 
those  can  be  made  to  agree  with  these. 

We  may,  as  I  have  said,  illustrate  this  matter  by  considering  man 
as  interpreting  the  phenomena  which  he  sees.  He  often  interprets 
without  being  aware  that  he  does  so.  Thus,  when  we  see  the  needle 
move  toward  the  magnet,  we  assert  that  the  magnet  exercises  an  at- 
tractive force  on  the  needle.  But  it  is  only  by  an  interpretative 
act  of  our  own  minds  that  we  ascribe  this  motion  to  attraction. 
That,  in  this  case,  a  force  is  exerted — something  of  the  nature  of 
the  pull  which  we  could  apply  by  our  own  volition — is  our  inter- 
pretation of  the  phenomena ;  although  we  may  be  conscious  of 
the  act  of  interpretation,  and  may  then  regard  the  attraction  as  a 
fact. 

Nor  is  it  in  such  cases  only  that  we  interpret  phenomena  in  our 
own  way,  without  being  conscious  of  what  we  do.  We  see  a  tree  at 
a  distance,  and  judge  it  to  be  a  chestnut  or  a  lime  ;  yet  this  is  only 
an  inference  from  the  color  or  form  of  the  mass  according  to  precon- 
ceived classifications  of  our  own.  Our  lives  are  full  of  such  uncon- 
scious interpretations.  The  farmer  recognizes  a  good  or  a  bad  soil ; 
the  artist  a  picture  of  a  favorite  master;  the  geologist  a  rock  of  a 
known  locality — as  we  recognize  the  faces  and  voices  of  our  friends  ; 
that  is,  by  judgments  formed  on  what  we  see  and  hear;  but  judg- 
ments in  which  we  do  not  analyze  the  steps,  or  distinguish  the  in- 


PROFESSIONAL  DEPORTMENT.  421 

fee  loots  to  professional  compensation  only  on  the  final  result  of  the 
matter  in  favor  of  the  client.  None  other  is  offered,  or  is  attainable. 
The  claim  or  defense  never  can  be  made  without  such  an  arrange- 
ment ;  it  is  voluntarily  tendered,  and  necessarily  accepted  or  rejected, 
before  the  institution  of  any  proceedings. 

It  flows  not  from  the  influence  of  counsel  over  client,  both  parties 
have  the  option  to  be  off ;  no  expenses  have  been  incurred ;  no  mon- 
eys have  been  paid  by  the  counsel  to  the  client ;  the  relation  of  bor- 
rower and  lender,  of  vendor  and  vendee,  does  not  subsist  between 
them — but  it  is  an  independent  contract  for  the  services  of  counsel,  to 
be  rendered  for  the  contingent  avails  of  the  matter  to  be  litigated. 
Were  this  denied  to  the  poor  man,  he  could  neither  prosecute,  nor  be 
defended.  All  of  this  differs  essentially  from  the  object  of  my  reso- 
lution, which  is  a,ga,mst  purchasing,  in  whole  or  in  part,  my  client's 
rights,  after  the  relation  of  client  and  counsel,  in  respect  to  it,  has 
been  fully  established —  after  the  strength  of  his  case  has  become 
known  to  me — after  his  total  pecuniary  inability  is  equally  known — 
after  expenses  have  been  incurred  which  he  is  unable  to  meet — after 
he  stands  to  me  in  the  relation  of  debtor — and  after  he  desires  money 
from  m,e  exchange  for  his  pending  rights.  With  this  explanation 
I  renew  my  resolution  never  so  to  purchase  my  client's  cause,  in 
■whole  or  in  part ;  but  still  reserve  to  myself,  on  proper  occasions, 
and  with  proper  guards,  the  professional  privilege  (denied  by  no  law 
among  us)  of  agreeing  to  receive  a  contingent  compensation  freely 
offered  for  services  wholly  to  be  rendered,  and  when  it  is  the  only 
means  by  which  the  matter  can  either  be  prosecuted  or  defended. 
Under  all  other  circumstances,  I  shall  regard  contingent  fees  as  ob- 
noxious to  the  present  resolution. 

XXV.  I  will  retain  no  client's  funds  beyond  the  period  in  which 
I  can  with  safety  and  ease  put  him  in  possession  of  them. 

XXVI.  I  will  on  no  occasion  blend  with  my  own  my  client's 
money.  If  kept  distinctly  as  his,  it  will  be  less  liable  to  be  consid- 
ered as  my  own. 

XXVII.  I  will  charge  for  my  services  what  my  judgment  and 
conscience  inform  me  is  my  due,  and  nothing  more.  If  that  be 
withheld,  it  will  be  no  fit  matter  for  arbitration,  for  no  one  but  myself 
can  adequately  judge  of  such  services,  and  after  they  are  success- 
fully rendered,  they  are  apt  to  be  ungratefully  forgotten.  I  will 
then  receive  what  the  client  offers,  or  the  laws  of  the  country  may 
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and  things.  We  have  termed  them  ideas.  It  may  be  said  they 
are  relations  of  things,  or  of  sensations.  •  But  granting  this  form 
of  expression,  still  a  relation  is  not  a  thing  or  a  sensation ;  and  there- 
fore we  must  still  have  another  and  opposite  element  along  with 
our  sensations.  And  yet,  though  we  have  thus  these  two  elements 
in  every  act  of  perception,  we  cannot  designate  any  portion  of  the 
act  as  absolutely  and  exclusively  belonging  to  one  of  the  ele- 
ments. Perception  involves  sensation,  along  with  ideas  of  time, 
space,  and  the  like ;  or,  if  any  one  prefers  the  expression,  we  may 
say,  perception  involves  sensations  along  with  the  apprehensions  of 
relations.  Perception  is  sensation,  along  with  such  ideas  as  make 
sensation  into  an  apprehension  of  things  or  objects. 

And  as  a  perception  of  objects  implies  ideas,  as  observation  implies 
reasoning,  so  on  the  other  hand,  ideas  cannot  exist  where  sensation 
has  not  been  ;  reasoning  cannot  go  on  when  there  has  not  been  pre- 
vious observation.  This  is  evident  from  the  necessary  order  of  de- 
velopment of  the  human  faculties.  Sensation  necessarily  exists  from 
the  first  moments  of  our  existence,  and  is  constantly  at  work.  Ob- 
servation begins  before  we  can  suppose  the  existence  of  any  reasoning 
wjiich  is  not  involved  in  observation.  Hence,  at  whatever  period  we 
consider  our  ideas  we  must  consider  them  as  having  been  already 
engaged  in  connecting  our  sensations,  and  as  having  been  modified 
by  this  employment.  By  being  so  employed,  our  ideas  are  unfolded 
anddefined;  and  such  development  and  definition  cannot  be  separated 
from  the  ideas  themselves.  We  cannot  conceive  space  without  bound- 
aries or  forms ;  now  forms  involve  sensations.  We  cannot  conceive 
time  without  events  which  mark  the  course  of  time ;  but  events  in- 
volve sensations.  We  cannot  conceive  number  without  conceiving 
things  which  are  numbered  :  and  things  imply  sensations.  And  the 
forms,  things,  events,  which  are  thus  implied  in  our  ideas,  having 
been  the  objects  of  sensation  -constantly  in  every  part  of  our  life, 
have  modified,  unfolded,  and  fixed  our  ideas  to  an  extent  which  we 
cannot  estimate,  but  which  we  must  suppose  to  be  essential  to  the 
processes  which  at  present  go  on  in  our  minds.  We  cannot  say  that 
objects  create  ideas;  for  to  perceive  objects  we  must  already  have 
ideas.  But  we  may  say  that  objects  and  the  constant  perception 
of  objects  have  so  far  modified  our  ideas  that  we  cannot,  even  in 
thought,  separate  our  ideas  from  the  perception  of  objects. 

We  cannot  say  of  any  idea  as  of  the  idea  of  space,  or  time,  or  num- 
ber that  it  is  absolutely  and  exclusively  an  idea.  We  cannot  con- 
ceive what  space,  or  time,  or  number,  would  be  in  our  mind  if  we 
had  never  perceived  any  thing  or  things  in  space  or  time.      We  can- 
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most  nicely  balanced  artifices  of  disingenuousness,  by  mystery,  si- 
lence, obscurity,  suspicion,  vigilance  to  the  letter,  and  all  of  the  other 
machinery  used  by  this  class  of  tacticians  to  the  vulgar  surprise  of 
clients,  and  the  admiration  of  a  few  ill-judging  lawyers.  On  the  con- 
trary, my  resolution  in  such  a  case  is,  to  examine  with  care,  pre- 
viously to  the  interview,  the  matter  of  compromise ;  to  form  a  judg- 
ment as  to  what  I  will  offer  or  accept ;  and  promptly,  frankly,  and 
firmly  to  communicate  my  views  to  the  adverse  counsel.  In  so 
doing  no  lights  shall  be  withheld  that  may  terminate  the  matter  as 
speedily  and  as  nearly  in  accordance  with  the  rights  of  my  client  as 
possible  ;  although  a  more  dilatory,  exacting,  and  wary  policy  might 
finally  extract  something  more  than  my  own  or  even  my  client's  hopes. 
Beputation  gained  for  this  species  of  skill  is  sure  to  be  followed  by 
more  than  an  equivalent  loss  of  character ;  shrewdness  is  too  often 
allied  to  unfairness — caution  to  severity — silence  to  disingenuous, 
ness — wariness  to  exaction — to  make  me  covet  a  reputation  based  on 
such  qualities. 

XXXIII.  What  is  wrong  is  not  the  less  so  from  being  common. 
And  though  few  dare  to  he  singular,  even  in  a  right  cause,  I  am  re- 
solved to  make  my  own,  and  not  the  conscience  of  others,  my  sole 
guide.  What  is  morally  wrong  cannot  be  professionally  right,  how- 
ever it  may  be  sanctioned  by  time  or  custom.  It  is  better  to  be 
right  with  a  few,  or  even  none,  than  wrong,  though  with  a  multi- 
tude. If,  therefore,  there  be  among  my  brethren,  any  traditional 
moral  errors  of  practice,  they  shall  be  studiously  avoided  by  me, 
though  in  so  doing  I  unhappily  come  in  collision  with  what  is  (er- 
roneously I  think)  too  often  denominated  the  policy  of  the  profession. 
Such  cases,  fortunately,  occur  but  seldom, — but  when  they  do,  I 
shall  trust  to  that  moral  firmness  of  purpose  which  shrinks  from  no 
consequences,  and  which  can  be  intimidated  by  no  authority,  how- 
ever ancient  or  respectable. 

XXXIV.  Law  is  a  deep  science  ;  its  boundaries,  like  space,  seem  to 
recede  as  we  advance  ;  and  though  there  be  as  much  of  certainty  in 
it  as  in  any  other  science,  it  is  fit  we  should  be  modest  in  our  opin- 
ions, and  ever  willing  to  be  further  instructed.  Its  acquisition  is 
more  than  the  labor  of  a  life,  and  after  all  can  be  with  none  the 
subject  of  an  unshaken  confidence.  In  the  language,  then,  of  a  late 
beautiful  writer,  I  am  resolved  to  "  consider  my  own  acquired  knowl- 
edge but  as  a  torch  flung  into  an  abyss,  making  the  darkness  visible, 
and  showing  me  the  extent  of  my  own  ignorance."  * 


*Mrs.  Jameson. 
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ideas  of  space  and  number  with  regard  to  which  there  is  no  room 
for  doubt.  The  doctrine  of  Astronomy  are  examples  of  truth  not 
less  certain  respecting  the  facts  of  the  external  world. —  WhewdVs 
History  of  Scientific  Ideas,  Vol.1,  bk.  i,  pt.  i,  ch.  i,  s.  10.* 


*For  a  very  interesting  article  on  "  Fact  and  Ficnow,"  see  BlackwooWa 
Magazine,  681. 
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successful  in  causes  which  give  him  large  pecuniary  emoluments,  I 
will  neither  envy  him  the  fruits  of  his  toils  or  good  fortune,  nor  en- 
deavor by  any  indirection  to  lessen  them,  but  rather  to  strive  to 
emulate  his  worth,  than  enviously  to  brood  over  his  meritorious  suc- 
cess and  my  own  more  tardy  career. 

XXXVIII.  Should  it  be  my  happy  lot  to  rank  with,  or  take  pre- 
cedence of,  my  seniors,  who  formerly  endeavored  to  impede  my  on- 
ward course,  I  am  firmly  resolved  to  give  them  no  cause  to  suppose 
that  I  remember  the  one,  or  am  conscious  of  the  other.  When  age 
and  infirmities  have  overtaken  them,  my  kindness  will  teach  them 
the  loveliness  of  forgiveness.  Those,  again,  who  aided  me  when 
young  in  the  profession  shall  find  my  gratitude  increase  in  propor- 
tion as  I  become  the  better  able  to  sustain  myself. 

XXXIX.  A  forensic  contest  is  often  no  very  sure  test  of  the  com- 
parative strength  of  the  combatants,  nor  should  defeat  be  regarded 
as  a  just  cause  of  boast  in  the  victor,  or  of  mortification  in  the  van- 
quished. 'When  the  controversy  has  been  judicially  settled  against 
me,  in  all  courts,  I  will  not "  fight  the  battle  o'er  again,"  coram  non 

Judice;  nor  endeavor  to  persuade  others,  as  is  too  often  done,  that 
the  courts  were  prejudiced — or  the  jury  desperately  ignorant— or 
the  witnesses  perjured — or  that  the  victorious  counsel  were  unprofes- 
sional and  disingenuous.     In  such  cases,  Credat  Judceus  Appella  ! 

XL.  Ardor  in  debate  is  often  the  soul  of  eloquence,  and  the  great- 
est charm  of  oratory.  When  spontaneous  and  suited  to  the  occasion» 
it  becomes  powerful.  A  sure  test  of  this  is  when  it  so  alarms  a  cold, 
calculating,  and  disingenuous  opponent,  as  to  induce  him  to  resort 
to  numerous  vexatious  means  of  neutralizing  its  force — when  ridicule 
and  sarcasm  take  the  place  of  argument — when  the  poor  device  is 
resorted  to  of  endeavoring  to  cast  the  speaker  from  his  well  guarded 
pivot,  by  repeated  interruptions,  or  by  impressing  on  the  court  and 
jury  that  his  just  and  well-tempered  zeal  is  but  passion,  and  his  ear- 
nestness but  the  exacerbation  of  constitutional  infirmity — when  the 
opponent  assumes  a  patronizing  air,  and  imparts  lessons  of  wisdom 
and  of  instruction  !  Such  opponents  I  am  resolved  to  disappoint,  and 
on  no  account  will  I  ever  imitate  their  example.  The  warm  current  of 
my  feelings  shall  be  permitted  to  flow  on ;  the  influences  of  my 
nature  shall  receive  no  check ;  the  ardor  and  fullness  of  my  words 
shall  not  be  abated — for  this  would  be  to  gratify  the  unjust  wishes 
of  my  adversary,  and  would  lessen  my  usefulness  to  viv^  client's  cause. 
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connection  with  them;  my  client's  rights,  and  not  my  own  feelings, 
are  alone  to  be  consulted. 

VI.  To  the  various  officers  of  the  court  I  will  be  studiously  re- 
spectful, and  specially  regardful  of  their  rights  and  privileges. 

VII.  As  a  general  rule,  I  will  not  allow  myself  to  be  engaged  in  a 
cause  to  the  exclusion  of,  or  even  in  participation  with,  the  counsel 
previously  engaged,  unless  at  his  own  special  instance,  in  union  with 
his  client's  wishes  ;  and  it  must,  indeed,  be  a  strong  case  of  gross 
neglect  or  of  fatal  inability  in  the  counsel,  that  shall  induce  me  to 
take  the  cause  to  myself. 

VIII.  If  I  have  ever  had  any  connection  with  a  cause,  I  will  never 
permit  myself  (when  that  connection  is  from  any  reason  severed)  to 
be  engaged  on  the  side  of  my  former  antagonist.  Nor  shall  any 
change  in  the  formal  aspect  of  the  cause  induce  me  to  regard  it  as  a 
ground  of  exception.  It  is  a  poor  apology  for  being  found  on  the 
opposite  side,  that  the  present  is  but  the  ghost  of  the  former  cause. 

IX.  Any  promise  or  pledge  made  by  me  to  the  adverse  counsel 
shall  be  strictly  adhered  to  by  me  :  nor  shall  the  subsequent  instruc- 
tions of  my  client  induce  me  to  depart  from  it,  unless  I  am  well 
satisfied  it  was  made  in  error ;  or  that  the  rights  of  my  client  would 
be  materially  impaired  by  its  performance. 

X.  Should  my  client  be  disposed  to  insist  on  captious  requisitions, 
or  frivolous  and  vexatious  defenses,  they  shall  be  neither  enforced 
nor  countenanced  by  me.  And  if  still  adhered  to  by  him  from  a  hope 
of  pressing  the  other  party  into  an  unjust  compromise,  or  with  any 
other  motive,  he  shall  have  the  option  to  select  other  counsel. 

XI.  If,  after  duly  examining  a  case,  I  am  persuaded  that  my 
client's  claim  or  defense  (as  the  case  may  be)  cannot,  or  rather  ought 
not,  to  be  sustained,  I  will  promptly  advise  him  to  abandon  it.  To 
press  it  further  in  such  a  case,  with  the  hope  of  gleaning  some  advan- 
tage by  an  extorted  compromise,  would  be  lending  myself  to  a  dis- 
honorable use  of  legal  means,  in  order  to  gain  a  portion  of  that  the 
whole  of  which  I  have  reason  to  believe  would  be  denied  to  him  both 
by  law  and  justice. 

XII.  I  will  never  plead  the  Statute  of  Limitations,  when  based 
on  the  mere  effux  oftim^;  for  if  my  client  is  conscious  he  owes  the 
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XLV.  Success  in  any  profession  will  be  much  promoied  by  good 
address.  Even  the  most  cautious  and  discriminating  minds  are  not 
exempt  from  its  influence ;  the  wisest  judges,  the  most  dispassionate 
juries,  and  the  most  wary  opponents,  being  made  thereby,  at  least, 
more  willing  auditors — and  this,  of  itself,  is  a  valuable  end.  But 
whilst  address  is  deservedly  prized,  and  merits  the  highest  culti- 
vation, I  fully  concur  in  sentiment  with  a  high  authority,  that  we 
should  be  "  respectful  without  meanness,  easy  without  too  much 
familiarity,  genteel  without  affectation,  and  insinuating  without  any 
art  or  design." 

XL VI.  Nothing  is  more  unfriendly  to  the  art  of  pleasing  than 
morbid  timidity — {bashfulness — viauvaise  honte).  All  life  teems 
with  examples  of  its  prejudicial  influence,  showing  that  the  art  of 
rising  in  life  has  no  greater  enemy  than  this  nervous  and  senseless 
defect  of  education.  Self-possession — calmness — steady  assurance 
— intrepidity — are  all  perfectly  consistent  with  the  most  amiable 
modesty,  and  none  but  vulgar  and  illiterate  minds  are  prone  to 
attribute  io presumptuous  assurance  the  apparently  cool  and  uncon- 
cerned exertions  of  young  men  at  the  bar.  A  great  connoisseur  in 
such  matters  says,  that  "  what  is  done  under  concern  and  embarrass- 
ment is  sure  to  be  ill  done  ;  "  and  the  Judge  (I  have  known  some) 
who  can  scowl  on  the  early  endeavors  of  the  youthful  Advocate  who 
has  fortified  himself  with  resolution,  must  be  a  man  poor  in  the 
knowledge  of  human  character,  and  perhaps  still  more  so  in  good 
feelings.  Whilst,  therefore,  I  shall  ever  cherish  these  opinions,  I 
hold  myself  bound  to  distinguish  the  arrogant,  noisy,  shallow,  and 
dictatorial  impudence  of  some,  from  the  gentle,  though  firm  and 
manly,  confidence  of  others  — they  who  bear  the  white  banner  of 
modesty,  fringed  with  resolution. 

XL VII.  All  reasoning  should  be  regarded  as  a  philosophical  pro- 
cess— its  object  being  conviction  by  certain  known  and  legitimate 
means.  No  one  ought  to  be  expected  to  be  convinced  by  loud  words 
— dogmatic  assertions — assumption  of  superior  knowledge — sarcasm 
— invective  ; — but  by  gentleness,  sound  ideas,  cautiously  expressed 
by  sincerity — ^by  ardor  without  extravasation.  The  minds  and  hearts 
of  those  we  address  are  apt  to  be  closed,  when  the  lungs  are  appealed 
to  instead  of  logic ;  when  assertion  is  relied  on  more  than  proof ; 
and  when  sarcasm  and  invective  supply  the  place  of  deliberate 
reasoning.  My  resolution,  therefore,  is  to  respect  courts,  juries  and 
counsel  as  assailable  only  through  the  medium  of  logical  and  just 
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application  of  the  law ;  all  that  goes  beyond  this,  either  in  manner 
or  substance,  is  unprofessional,  and  proceeds,  either  from  a  mistaken 
view  of  the  relation  of  client  and  counsel,  or  from  some  unworthy 
and  selfish  motive,  which  sets  a  higher  value  on  professional  dis- 
play and  success  than  on  truth  and  justice,  and  the  substantial  in. 
terests  of  the  community.  Such  an  inordinate  ambition,  I  shall 
ever  regard  as  a  most  dangerous  perversion  of  talents,  and  a  shame- 
ful abuse  of  an  exalted  station.  The  parricide,  the  gratuitous  mur- 
derer, or  other  perpetrator  of  like  revolting  crimes,  has  surely  no 
such  claim  on  the  commanding  talents  of  a  profession  whose  object 
and  pride  should  be  the  suppression  of  all  vice,  by  the  vindication 
and  enforcement  of  the  laws.  Those,  therefore,  who  wrest  their 
proud  knowledge  from  its  legitimate  purposes  to  pollute  the  streams 
of  justice,  and  to  screen  such  foul  offenders  from  merited  penalties, 
should  be  regarded  by  all  (and  certainly  shall  be  by  me)  as  minis- 
ters at  a  holy  altar,  full  of  high  pretension  and  apparent  sanctity 
but  inwardly  base,  unworthy,  and  hypocritical — dangerous  in  the 
precise  ratio  of  their  commandiug  talents  and  exalted  learning. 

XVI.  Whatever  personal  influence  I  may  be  so  fortunate  as  to 
possess  shall  be  used  by  me  only  as  the  most  valuable  of  my  pos- 
sessions, and  not  be  cheapened  or  rendered  questionable  by  a  too  fre- 
quent appeal  to  its  influence.  There  is  notking  more  fatal  to  weight 
of  character  than  its  common,  use;  and  especially  that  unworthy 
one,  often  indulged  in  by  eminent  counsel,  of  solemn  assurances  to 
eke  out  a  sickly  and  doubtful  cause.  If  the  case  be  a  good  one,  it 
needs  no  such  appliance  ;  and  if  bad,  the  artifice  ought  to  be  too  shall 
low  to  mislead  any  one.  Whether  one  or  the  other,  such  personal 
pledges  should  be  very  sparingly  used,  and  oply  on  occasions  which 
obviously  demand  them ;  for  if  more  liberally  resorted  to,  they  be- 
get doubts  where  none  may  have  existed,  or  strengthen  those  which 
before  were  only  feebly  felt. 

XVIL  Should  Itattain  that  eminent  standing  at  the  bar  which 
gives  authority  to  my  opinions,  I  shall  endeavor,  in  my  intercourse 
with  my  Junior  brethren,  to  avoid  the  least  d.ispl3,y  of  it  to  their  prej- 
udice. I  will  strive  never  to  forget  the  days  of  my  youth,  when  I 
too  was  feeble  in  the  law,  and  without  standing.  I  will  remember 
my  then  ambitious  aspirations  (though  timid  and  modest),  nearly 
blighted  by  the  considerate  or  rude  and  arrogant  deportment  of  some 
of  my  seniors  ;  and  I  will  further  remember  that  the  vital  spark  of 
my  early  ambition  might  have  been  wholly  extinguished,  and  my 
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([^^  With  the  aid  of  the  foregoing  Eesolutions,  and  the  faithful 
adherence  to  the  following  and  last  one,  I  hope  to  attain  eminence 
in  my  profession,  and  to  leave  this  world  with  the  merited  reputa- 
tion of  having  lived  an  honest  lawyer. 

L.  Last  Eesolution.  I  will  read  the  foregoing  forty-nine  reso- 
lutions twice  every  year,  during  my  professional  life. 


An  appropriate  sequel  to  the  foregoing  is  the  prayer  made  by  Doctor  Samuel 
Johnson,  on  the  26th  of  September,  1765,  when  about  to  enter  upon  the  study 
of  law : 

THE  student's  PKAYEB. 

Almighty  Grod,  the  giver  of  wisdom,  without  whose  help  resolutions  are 
vain  ;  without  whose  blessing  study  is  ineffectual ;  enable  me,  if  it  be  Thy 
will,  to  attain  such  knowledge  as  may  qualify  me  to  direct  the  doubtful  and 
instruct  the  ignorant;  to  prevent  wrong  and  terminate  contentions;  and  grant 
that  I  may  use  that  knowledge  which  I  shall  attain  to  Thy  glory  and  my  own 
salvation  :  for  Jesus  Christ's  sake.     Amen. 
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shall  be   so  great   as   to  rise,  even  for  a  moment,  above  tbe  just 
requisitions  of  the  law. 

XXII.  When  my  client's  reputation  is  involved  in  the  contro- 
versy it  shall  be,  if  possible,  judicially  passed  on.  Such  cases  do  not 
admit  of  compromise ;  and  no  man's  elevated  standing  shall  induce 
me  to  consent  to  such  a  mode  of  settling  the  matter :  the  amende 
from  the  great  and  wealthy  to  the  ignoble  and  poor  should  be  free, 
full  and  open. 

XXIII.  In  all  small  cases  in  which  I  may  be  engaged  I  will  as 
conscientiously  discharge  my  duty  as  in  those  of  magnitude ;  always 
recollecting  that  "small "  and  "large  "  are  to  clients  relative  terms, 
the  former  being  to  a  poor  man  what  the  latter  is  to  a  rich  one  ;  and, 
as  a  young  practitioner,  not  forgetting  that  large  ones,  which  we  have 
not,  will  never  come,  if  the  small  ones,  which  we  have,  are  neglected. 

XXIV.  I  will  never  be  tempted  by  any  pecuniary  advantage,  how- 
ever great,  nor  be  persuaded  by  any  appeal  to  vaj  feelings,  however 
strong,  to  purchase,  in  whole  or  in  part,  my  client's  cause.  Shouldhis 
wants  be  pressing,  it  wiU  be  an  act  of  humanity  to  relieve  them  my- 
self, if  I  am  able,  and  if  not,  then  to  induce  others  to  do  so.  But  in  no 
case  will  I  permit  either  my  benevolence  or  avarice,  his  wants  or  his 
ignorance,  to  seduce  me  into  any  participation  of  his  pending  claim 
or  defence.  Cases  may  arise  in  which  it  would  be  mutually  advan- 
tageous thus  to  bargain,  but  the  experiment  is  too  dangerous,  and 
my  rule  too  sacred  to  admit  of  any  exception,  persuaded  as  I  am  that 
the  relation  of  client  and  counsel,  to  be  preserved  in  absolute  purity, 
must  admit  of  no  such  privilege,  however  guarded  it  may  be  by  cir- 
Qumstances ;  and  should  the  special  case  alluded  to  arise,  better  would 
it  be  that  my  client  should  suffer,  aud  I  lose  a  great  and  honest  ad- 
Vantage,  than  that  any  discretion  should  exist  in  a  matter  so  ex- 
tremely liable  to  abuse,  and  so  dangerous  in  precedent. 

And  though  I  have  thus  strongly  worded  my  resolution,  I  do  not 
thereby  mean  to  repudiate,  as  wholly  inadmissible,  the  taking  of  con- 
tingent fees, — on  the  contrary,  they  are  sometimes  perfectly  proper, 
and  are  called  for  by  public  policy,  no  less  than  by  humanity.  The 
distinction  is  very  clear.  A  claim  or  defense  may  be  perfectly  good 
in  law,  and  in  justice,  and  yet  the  expenses  of  litigation  would  be 
much  beyond  the  means  of  the  claimant  or  defendant — and  equally 
so  as  to  counsel,  who,  if  not  thus  contingently  compensated  in  the 
ratio  of  the  risk,  might  not  be  compensated  at  all.     A  contingent 
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the  criminal  judge  of  Eieux,  praying  in  the  close  thereof,  "  that  he 
might  be  condemned  to  make  satisfaction  to  the  king  for  the  breach 
of  his  laws ;  to  demand  pardon  of  God,  the  king,  and  her,  in  his 
shirt,  and  with  a  lighted  torch  in  his  hand,  declaring  that  he  had 
falsely  and  traitorously  imposed  upon  her,  in  assuming  the  name  and 
pressing  himself  upon  her  for  Martin  Guerre,  and  that  he  should  be 
further  adjudged  to  pay  her  two  thousand  livres  for  costs  and 
damages." 

This  prosecution  occasioned  various  conjectures ;  many  were  of 
opinion  that  it  arose  from  some  distaste  the  woman  had  taken  to  the 
man,  or  that  it  was  a  piece  of  revenge  on  account  of  a  quarrel  be- 
tween them  ;  others,  considering  the  good  character  which  she  had 
hitherto  borne,  and  that  she  was  naturally  of  a  mild,  complying 
temper,  imagined  that  she  was  at  first  easily  prevailed  on  to  believe 
this  man  her  husband,  and  again  as  easily  persuaded  to  give  credit 
to  the  suggestions  of  Peter  Guerre,  her  husband's  uncle,  who  with 
some  person  in  the  town  pretended  to  have  discovered  him  to  be  an 
impostor,  and  persuaded  her  to  apply  to  the  magistrate.  They 
concluded  thus,  because  it  is  no  uncommon  thing-for  persons  of  an 
indolent  disposition  to  act  like  mere  machines,  as  they  are  influenced 
by  others.  On  the  other  hand,  the  man  exclaimed  against  the 
wicked  conspiracy  which  his  relations  and  his  wife  had  formed  against 
him.  He  pleaded  in  his  defence  before  the  judge  of  Kieux,  that 
Peter  Guerre,  his  uncle,  had  contrived  this  plot  merely  with  a  view 
to  possess  himself  of  his  effects,  which  were  of  the  value  of  eight 
thousand  livres ;  that  he  had  drawn  in  his  wife  through  the  weak- 
ness of  her  understanding  to  be  aparty  in  this  black  affair,  and  that 
a  more  execrable  villainy  was  never  heard  of. 

He  related  the  reasons  which  induced  him  to  leave  his  habitation, 
and  his  adventures  from  the  time  he  quitted  it ;  he  said  that  he 
served  the  king  in  his  wars,  between  seven  and  eight  years,  that  after- 
wards he  enlisted  himself  in  the  troops  of  the  king  of  Spain,  butthat 
most  earnestly  desiring  to  return  to  his  dear  wife  and  family,  he  quit- 
ted that  service  in  a  few  months,  and  made  his  way  to  Artigues  ; 
that  on  his  arrival,  he  had  thesatisfactioji  of  being  received,  notwith- 
standing the  alteration  which  time  and  the  cutting  offhis  hair  might 
have  made,  with  the  utmost  joy,  by  all  his  relations  and  acquaint- 
ances, not  excepting  Peter  Guerre  himself,  who  had  stirred  up  this 
prosecution.  That  this  man,  having  very  frequently  differed  with 
him  since  his  coming  home,  their  quarrels  had  sometimes  produced 
blows,  and  that  once  he  would  have  killed  him  with  a  bar  of  iron, 
had  not  his  wife  interposed.     These  particulars  he  digested  into  his 
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award,  but  in  neither  case  he  must  never  hope  to  be  again  my 
client. 

XXVIII.  As  a  general  rule,  I  will  carefully  avoid  what  is  called 
the  "  taking  of  half  fees."  And  though  no  one  can  be  so  competent 
as  myself  to  judge  what  may  be  a  just  compensation  for  my  services, 
yet,  when  the  quiddam  honorarium  has  been  established  by  usage  or 
law,  I  shall  regard  as  eminently  dishonorable  all  underbidding  of 
my  professional  brethren.  On  such  a  subject,  however,  no  inflexible 
rule  can  be  given  to  myself,  except  to  be  invariably  guided  by  a 
lively  recollection  that  I  belong  to  an  honorable  profession. 

XXIX.  Having  received  a  retainer  for  contemplated  services, 
which  circumstances  have  prevented  me  from  rendering,  I  shall  hold 
myself  bound  to  refund  the  same,  as  having  been  paid  to  me  on  a 
consideration  which  has  failed ;  and  as  such,  subject  to  restitution  on 
every  principle  of  law,  and  of  good  morals, — and  this  shall  be  repaid 
not  merely  at  the  instance  of  my  client,  but  ex  mero  motu. 

XXX.  After  a  cause  is  finally  disposed  of,  and  all  relation  of  client 
and  counsel  seems  to  be  forever  closed,  I  will  not  forget  that  it  once 
existed ;  and  will  not  be  inattentive  to  his  just  request  that  all  of  his 
papers  may  be  carefully  arranged  by  me,  and  handed  over  to  him. 
The  execution  of  such  demands,  though  sometimes  troublesome,  and 
inopportunely  or  too  urgently  made,  still  remains  a  part  of  my  pro- 
fessional duty,  for  which  I  shall  consider  myself  already  compensated. 

XXXI.  All  opinions  for  clients,  verbal  or  written,  shall  be  my 
opinions,  deliberately  and  sincerely  given,  and  never  venal  and  flat- 
tering offerings  to  their  wishes  or  their  vanity.  And  though  clients 
sometimes  have  the  folly  to  be  better  pleased  with  having  their 
views  confirmed  by  an  erroneous  opinion  than  their  wishes  or  hopes 
thwarted  by  a  sound  one,  yet  such  assentation  is  dishonest  and  un- 
professional. Counsel,  in  giving  opinions,  whether  they  perceive  this 
weakness  in  their  clients  or  not,  should  act  as  judges,  responsible  to 
God  and  man,  as  also  especially  to  their  employers,  to  advise  them 
soberly,  discreetly,  and  honestly,  to  the  best  of  their  ability,  though 
the  certain  consequence  be  the  loss  of  large  prospective  gains. 

XXXTI.  If  my  client  consents  to  endeavors  for  a  compromise  of  his 
claim  or  defense,  and  for  that  purpose  I  am  to  commune  with  the 
opposing  counsel  or  others,  I  will  never  permit  myself  to  enter  upon 
a  system  of  tactics,  to  ascertain  who  shall  overreach  the  other  by  the 
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eral  places  following  viz.,  at  Pine,  at  Sagias,  and  at  Artigues,  of  all 
the  facts  which  might  concern  Martin  Guerre,  the  accused,  and  Ber- 
trande  de  Eols,  and  the  reputation  of  the  witnesses.  All  the  dis- 
coveries on  these  proceedings  were  perfectly  favorable  to  Bertande, 
confirming  her  virtuous  character,  and  proved  she  had  not  lost  her 
senses  during  the  absence  of  her  husband,  as  the  pleading  suggested. 
In  respect  to  the  accused,  of  near  one  hundred  and  fifty  witnesses  that 
were  examined,  between  thirty  and  forty  deposed  that  he  was  really 
Martin  Guerre ;  that  they  had  known  him  and  conversed  with  him 
from  his  infancy ;  that  they  were  perfectly  acquainted  with  his  person 
air,  tone  of  voice,  and  that  they  moreover  were  convinced  of  the 
truth  of  what  they  asserted  by  certain  scars  and  secret  marks  which 
it  was  impossible  for  time  to  efface.  On  the  other  hand,  a  great  num- 
ber of  witnesses  deposed  positively  that  he  was  one  Arnold  du  Tilh, 
of  Sagias,  and  was  commonly  called  Pansette,  and  that  they  were  per- 
fectly acquainted  with  his  person,  air,  and  voice.  The  rest  of  the 
witnesses,  to  the  number  of  sixty  and  upwards,  declared  that  there 
was  so  strong  a  resemblance  between  these  two  persons  that  it  was 
impossible  for  them  to  declare  whether  the  accused  was  Martin^ 
Guerre,  or  Arnold  du  Tilh.  The  criminal  judge  of  Eieux  ordered  two 
inquiries  and  reports  to  be  made  to  him,  one  with  regard  to  the 
likeness  or  unlikeness  of  Sanxi  Guerre  to  the  accused,  the  other 
as  to  the  likeness  of  the  same  child  to  the  sisters  of  Martin  Guerre. 
On  the  first  it  was  found  that  Sanxi  did  not  resemble  the  accused  at 
all,  and  on  the  second  that  he  was  very  like  his  father's  sisters.  In 
short,  upon  these  circumstances,  this  judge  thought  proper  to  pro- 
nounce definitive  sentence  as  follows — "  That  (the  accused)  Arnold 
du  Tilh  is  guilty  and  convicted  of  being  an  impostor,  and  for  that 
crime  is  condemned  to  lose  his  head,  and  further  that  his  body  be 
divided  into  quarters." 

This  judgment  was  by  many  accounted  too  quick  and  too  severe, 
for  without  arrogating  to  himself  divine  inspiration,  people  were  at 
a  loss  to  know  on  what  ground  the  judge  of  Eieux  founded  his  de- 
cision :  matters  appearing  to  other  eyes  so  perplexed,  that  those 
who  were  well  acquainted  with  the  proofs  on  both  sides,  knew  not 
what  to  make  of  the  matter.  The  public  was  therefore  far  from 
being  displeased  that  the  convict  appealed  to  the  parliament  of  Tou- 
louse ;  and  this  extraordinary  cause,  now  making  a  great  noise, 
every  one  began  to  regard  it  with  the  utmost  attention.  That  au- 
gust assembly  having  received  proper  information  of  what  had  been 
done  below,  began  to  take  all  the  necessary  measures  for  a  further 
inquiry  with  the  utmost  caution.     In  the  first  place,  they  ordered 
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XXXV.  I  will  never  be  voluntarily  called  as  a  witness  in  any 
cause  in  which  I  am  counsel.  Should  my  testimony,  however,  be  so 
material  that  without  it  my  client's  cause  maybe  greatly  prejudiced, 
he  must  at  once  use  his  option  to  cancel  the  tie  between  us  in  the 
cause  and  dispense  with  my  further  services,  or  with  my  evidence. 
Such  a  dilemma  would  be  anxiously  avoided  by  every  delicate  mind, 
the  union  of  counsel  and  witness  being  usually  resorted  to  only  as  a 
forlorn  hope  in  the  agonies  of  a  cause,  and  becomes  particularly  offen- 
sive when  its  object  be  to  prove  an  admission  made  to  such  counsel 
by  the  opposite  litigant.  Nor  will  I  ever  recognize  any  distinction 
in  this  respect  between  my  knowledge  of  facts  acquired  before  and 
since  the  institution  of  the  suit,  for  in  no  case  will  I  consent  to  sus- 
tain by  my  testimony  any  of  the  matters  which  my  interest  and  pro- 
fessional duty  render  me  anxious  to  support.  This  resolution,  how- 
ever, has  no  application  whatever  to  facts  contemporaneous  with 
and  relating  merely  to  the  prosecution  or  defense  of  the  cause  itself; 
such  as  evidence  relating  to  the  contents  of  a  paper  unfortunately 
lost  by  myself  or  by  others — and  such  like  matters,  which  do  not 
respect  the  original  merits  of  the  controversy,  and  which,  in  truth, 
adds  nothing  to  the  once  existing  testimony  ;  but  relates  merely  to 
matters  respecting  the  conduct  of  the  suit,  or  to  the  recovery  of  lost 
evidence :  nor  does  it  apply  to  the  case  of  gratuitous  counsel, — that 
is,  to  those  who  have  expressly  given  their  services  voluntarily. 

XXXVI.  Every  letter  or  note  that  is  addressed  to  me  shall  receive 
a  suitable  response,  and  in  proper  time.  Nor  shall  it  matter  from 
whom  it  comes,  what  it  seeks,  or  what  may  be  the  terms  in  which 
it  is  penned.  Silence  can  be  justified  in  no  case ;  and  though  the 
information  sought  cannot  or  ought  not  to  be  given,  still  decorum 
would  require  from  me  a  courteous  recognition  of  the  request,  though 
accompanied  with  a  firm  withholding  of  what  has  been  asked. 
There  can  be  no  surer  indication  of  vulgar  education  than  neglect 
of  letters  and  notes;  it  manifests  a  total  want  of  that  tact  and 
amenity  which  intercourse  with  good  society  never  fails  to  confer. 
But  that  dogged  silence  (worse  than  a  rude  reply)  in  which  some  of  our 
profession  indulge  on  receiving  letters  offensive  to  their  dignity,  or 
when  dictated  by  ignorant  importunity,  I  am  resolved  never  to  imi- 
tate,— but  will  answer  every  letter  and  note  with  as  much  civility 
as  may  be  due,  and  in  as  good  time  as  may  be  practicable. 

XXXVII.  Should  a  professional  brother,  by  his  industry,  learn- 
ing, and  zeal,  or  even  by  some  happy  chance,  become  eminently 
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The  shoemaker  who  used  to  make  shoes  for  Martin  Guerre,  de- 
posed, that  Martin  Guerre'a  foot  reached  to  the  twelfth  size,  where 
as  the  foot  of  the  accused  reached  no  further  than  the  ninth.  An- 
other swore  that  Martin  Guerre  was  dexterous  in  fencing  and 
wrestling,  whereas  this  man  knew  nothing  of  the  matter.  John 
Espagnal,  who  kept  a  public  house,  declared,  that  the  accused  ac- 
knowledged to  him  that  he  was  not  Martin  Guerre.  Valentine 
Baugia  deposed,  that  the  person  accused,  perceiving  that  he  knew 
him  to  be  Arnold  du  Tilh  made  a  sign  to  him  with  his  finger  that  he 
should  say  nothing.  John  de  Liberas  deposed  to  the  same  effect, 
and  added,  that  the  accused  gave  him  two  handkerchiefs,  with  a 
strict  charge  to  deliver  one  of  them  to  John  du  Tilh,  his  brother ; 
there  was  also  some  hearsay  evidence  produced,  which  M.  Coras 
says,  that  although  the  law  does  not  admit  when  passing  through 
several  mouths,  yet  is  considered  when  heard,  from  the  accused,  or 
the  first  author.  Two  persons  swore  that  a  soldier  of  Kochfort, 
passing  through  Artigues,  wag  surprised  that  the  accused  called 
himself  Martin  Guerre,  declaring  aloud  that  he  was  a  notorious 
impostor,  for  that  Martin  Guerre  was  in  Flanders,  and  had  a 
wooden  leg  in  the  room  of  the  one  he  lost  before  St.  Quintin,  in  the 
battle  of  St.  Laurence.  They  considered  also,  that  the  report  of 
Sanxi  Guerre  did  not  at  all  resemble  the  accused.  It  was  added 
that  Martin  Guerre  was  a  Biscayan  ;  where  the  language  is  very  dif- 
ferent not  only  from  the  French,  but  from  the  Gascon,  but  the  accused 
could  not  speak  the  Basque,  though  he  took  pains  to  mingle  a  few 
words  with  his  French,  using  them  with  a  visible  affectation.  There 
was  also  a  number  of  witnesses  who  deposed,  that  Arnold  du  Tilh 
had,  from  his  infancy,  the  most  wicked  inclinations,  and  that  since 
he  had  been  hardened  in  wickedness,  a  great  pilferer,  and  swearer, 
a  defier  of  God,  and  a  blasphemer ;  consequently  every  way  capable 
of  the  crime  laid  to  his  charge,  and  that  an  obstinate  persisting  to 
act  a  false  part,  was  exactly  suitable  to  his  character:  these  circum- 
stances bore  hard  upon  him.  On  the  other  hand,  there  were  thirty 
or  forty  witnesses  who  swore  that  he  was  really  Martin  Guerre,  that 
they  knew  him  intimately,  and  remembered  him  from  his  childhood  : 
among  these  were  the  four  sisters  of  Martin  Guerre,  who  were  all 
brought  up  with  him,  and  who  all  had  the  reputation  of  being 
women  of  good  sense,  and  two  of  their  husbands,  brothers-in-law  to 
Martin  Guerre.  Such  as  were  present  at  the  nuptials  of  Martin 
Guerre  and  Bertrande  de  Rols,  deposed  in  favor  of  the  accused. 
Catharine  Boere,  in  particular,  said,  that  when  she  carried  the  med- 
ianoche  (or  what  we  call  posset)  after  they  were  in  bed,  she  saw 
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XLI.  In  reading  to  the  court  or  to  the  jury  authorities,  records, 
documents,  or  other  papers,  I  shall  always  consider  myself  as  exe- 
cuting a  trust,  and,  as  such,  bound  to  execute  it  faithfully  and  honor- 
ably. I  am  resolved,  therefore,  carefully  to  abstain  from  all  false  or 
deceptious  readings,  and  from  all  uncandid  omissions  of  any  qualifica- 
tions of  the  doctrines  maintained  by  me,  which  may  be  contained  in 
the  text  or  in  the  notes ;  and  I  shall  ever  hold  that  the  obligation  ex- 
tends not  only  to  word,  syllables,  and  letters,  but  also  to  the  modus 
legendi.  All  intentional  false  emphasis,  and  even  intonations,  in 
any  degree  calculated  to  mislead,  are  petty  impositions  on  the  con- 
fidence reposed,  and  whilst  avoided  by  myself,  shall  ever  be  regarded 
by  me  in  others  as  feeble  devices  of  an  impoverished  mind,  or  as 
pregnant  evidences  of  a  disregard  for  truth,  which  justly  subjects 
them  to  be  closely  watched  in  more  important  matters. 

XLII.  In  the  examination  of  witnesses,  I  shall  not  forget  that  per- 
haps circumstances,  and  not  choice,  have  placed  them  somewhat  in 
my  power.  Whether  so  or  not,  I  shall  never  esteem  it  my  privilege 
to  disregard  their  feelings,  or  to  extort  from  their  evidence  what,  in 
moments  free  from  embarrassment,  they  would  not  testify.  Nor  will 
I  conclude  that  they  have  no  regard  for  truth  and  even  the  sanctity 
of  an  oath,  because  they  use  the  privilege,  accorded  to  others,  of 
changing  their  language,  and  of  explaining  their  previous  declar- 
ations. Such  captious  dealings  with  the  words  and  syllables  of  a 
witness  ought  to  produce  in  the  mind  of  an  intelligent  jury  only  a 
reverse  effect  from  that  designed  by  those  who  practice  such  poor 
devices. 

XLIII.  I  will  never  enter  into  any  conversation  with  my  op- 
ponent's client,  relative  to  his  claim  or  defense,  except  with  the  con- 
sent and  in  the  presence  of  his  counsel. 

XLIV.  Should  the  party  just  mentioned  have  no  counsel,  and  my 
client's  interests  demand  that  I  should  still  commune  with  him,  it 
shall  be  done  in  writing  only — and  no  verbal  response  will  be  re- 
ceived. And  if  such  person  be  unable  to  commune  in  writing,  I 
will  either  delay  the  matter  until  he  employs  counsel,  or  take  down 
in  writing  his  reply  in  the  presence  of  others ;  so  that,  if  occasion 
should  make  it  essential  to  avail  myself  of  his  answer,  it  may  be  done 
through  the  testimony  of  others,  and  not  by  mine.  Even  such 
cases  should  be  regarded  as  the  result  of  unavoidable  necessity,  and 
are  to  he  resorted  to  only  to  guard  against  great  risk,  the  artifices 
of  fraud,  or  with  the  hope  of  obviating  litigation. 
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Bot  perceive  the  least  difference  ?  Was  nature  so  intent  on  making 
.them  resemble  one  another,  that  she  resolved  the  wife  should  not  be 
able  to  find  the  mistake  ?  In  a  body  so  like,  would  she  lodge  a  so"ul 
of  the  same  character  ?  for  Bertrande  alleged  no  difference  at  all  in 
that  respect.  When  she  was  told  by  somebody  that  the  accused 
was  not  Martin  Guerre,  did  she  not  assert  the  contrary  ?  Did  she 
not  declare  that  she  knew  him  better  than  any  body,  and  that  she 
would  murder  those  who  affirmed  the  contrary  ?  And  to  show  that 
it  was  not  possible  the  accused  could  be  any  other  than  Martin 
Guerre,  did  she  not  say  it  was  he  or  the  devil  in  his  skin  ?  How 
{)ften  did  she  complain  of  Peter  Guerre  and  his  wife,  who  is  her 
mother,  because  they  would  force  her  to  prosecute  the  accused  for 
an  impostor  ?  Did  they  not  threaten  to  drive  her  out  of  their  house 
if  she  did  not  come  into  their  measures  ?  It  is  plain,  therefore, 
that  she  is  led  aside  at  present  and  a  slave  to  the  passion  of  Peter 
Guerre  and  her  mother. 

It  was  alleged  further,  that  the  accused  had  been  imprisoned  by 
the  seneschal  of  Toulouse  at  the  suit  of  John  d'Escornbeuf,  who  was 
privately  instigated  thereto  by  Peter  Guerre.  It  was  confidently 
objected  to  him  that  he  was  not  Martin  Guerre ;  and  Bertrande  de 
Rols  complained  that  Peter  Guerre  and  his  wife  were  continually 
soliciting  her  to  enter  a  prosecution  against  the  accused  in  her  own 
name,  to  have  him  convicted  of  a  capital  crime.  Being  acquitted  by 
the  seneschal's  pronouncing  a  sentence  of  disagreement  {une  ap- 
pointemente  de  contrarieties),  and  returning  home  to  his  wife  (as  he 
called  her),  she  received  him  with  all  possible  kindness,  gave  him 
a  new  shirt,  washed  his  feet,  and  slept  with  him  as  usual,  and  yet 
the  next  morning  he  was  hurried  to  prison  by  Peter  Guerre,  by 
virtue  of  a  paper  signed  by  her  the  night  before,  even  the  night  on 
which  she  had  expressed  all  this  fondness  for  him  ;  nay,  she  had 
discovered  her  tenderness  since  his  being  in  prison,  by  sending  him 
money  and  clothes.  It  would  be  too  tedious  to  insert  at  large  the 
pleadings  of  the  lawyers  on  this  very  perplexed  affair  ;  never  were 
any  arguings  more  eloquent,  delivered  with  greater  energy,  or  more 
charming  than  those  of  the  advocates  on  each  side,  as  they  are  cited 
by  M.  Coras,  the  original  reporter  of  this  case  ;  but  after  all  their 
harangues  the  parliament  was  still  in  doubt,  and  at  last,  considering 
the  nicety  of  the  case,  and  the  consequence  of  annulling  a  marriage 
and  illegitimating  a  child,  began  to  incline  to  the  part  of  the 
accused,  and  had  thoughts  of  reversing  the  decision  of  the  inferior 
judge.  Whilst  the  parliament  were  puzzling  themselves  what  sen- 
tence to  give,  of  a  sudden,  as  if  he  had  dropped  from  the  clouds,  or 
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reasoning ;  and  by  such  appeals  to   the  sympathies  of  our  common 
nature,  as  are  worthy,  legitimate,  well-timed  and  in  good  taste. 

XL VIII.  The  ill  success  of  many  at  the  bar  is  owing  to  the  fact 
that  their  business  is  not  their  pleasure.  Ifothing  can  be  more  un- 
fortunate than  this  state  of  mind.  The  world  is  too  full  of  penetra- 
tion not  to  perceive  it,  and  much  of  our  discourteous  manner  to 
clients,  to  courts,  to  juries  and  counsel,  has  its  source  in  this  defect. 
I  am,  therefore,  resolved  to  cultivate  a  passion  for  my  profession  ; 
or  after  a  reasonable  exertion  therein,  without  success,  to  abandon 
it.  But  I  will  previously  bear  in  mind,  that  he  who  abandons  any 
profession  will  scarcely  find  another  to  suit  him ;  the  defect  is  in 
himself ;  he  has  not  performed  his  duty,  and  has  failed  in  resolutions, 
perhaps  often  made,  to  retrieve  lost  time,  the  want  of  which  firmness 
can  give  no  promise  of  success  in  any  other  vocation. 

XLIX.  Avarice  is  one  of  the  most  dangerous  and  disgusting  of 
vices.  Fortunately  its  presence  is  oftener  found  in  age  than  in 
youth  ;  for  if  it  be  seen  as  an  early  feature  in  our  character,  it  is 
sure,  in  the  course  of  a  long  life,  to  work  a  great  mass  of  oppression, 
and  to  end  in  both  intellectual  and  moral  desolation.  Avarice  grad- 
ually originates  every  species  of  indirection.  Its  offspring  is  mean- 
ness ;  and  it  contaminates  every  pure  and  honorable  principle.  It 
can  consist  with  honesty  scarce  for  a  moment  without  gaining  the 
victory.  Should  the  young  practitioner,  therefore,  on  the  receipt  of 
the  first  fruits  of  his  exertions,  perceive  the  slightest  manifestations 
of  this  vice,  let  him  view  it  as  his  most  insidious  and  deadly  enemy. 
Unless  he  can  then  heartily  and  thoroughly  eradicate  it,  he  will  find 
himself,  perhaps  slowly,  but  surely,  capable  of  unprofessional — mean 
— and,  finally  dishonest  acts,  which,  as  they  cannot  long  be  concealed, 
will  render  him  conscious  of  the  loss  of  character ;  make  him  callous 
to  all  the  nice  feelings ;  and  ultimately  so  degrade  him,  that  he  con- 
sents to  live  upon  arts,  from  which  talents,  acquirements  and  original 
integrity  would  certainly  have  rescued  him,  had  he,  at  the  very 
commencement,  fortified  himself  with  the  resolution  to  reject  all 
gains  save  those  acquired  by  the  most  strictly  honorable  and  pro- 
fessional means.  I  am,  therefore  firmly  resolved  never  to  receive 
from  any  one  a  compensation  not  justly  and  honorably  my  due ;  and 
if  fairly  received,  to  place  on  it  no  undue  value ;  to  entertain  no 
affection  for  money,  further  than  as  a  means  of  obtaining  the  goods 
of  life, — the  art  of  using  wiowey  being  quite  as  important  for  the 
avoidance  of  avarice,  and  the  preservation  of  a  pure  character,  as  that 
of  acquiring/  it. 
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eyes  on  Martin  Guerre,  but  bursting  into  tears,  and  trembling,  she 
ran  to  embrace  him,  and  begged  pardon  for  suffering  herself  to  be 
seduced  by  the  artifices  of  a  wretch. 

She  then  pleaded  for  herself  in  the  most  innocent  and  artless 
manner,  that  she  had  been  led  away  by  his  credulous  sisters,  who 
had  owned  the  impostor;  that  the  strong  regard  she  had  for  him, 
and  her  ardent  desire  to  see  him  again,  helped  on  the  cheat,  in 
which  she  was  confirmed  by  the  token  that  traitor  had  given,  and  the 
recital  of  so  many  particularities,  which  could  be  known  only  to  her 
husband  ;  that,  as  soon  as  her  eyes  were  open,  she  wished  that  the 
horrors  of  death  might  hide  those  of  her  fault,  and  that  she  had  laid 
violent  hands  on  herself,  if  the  fear  of  God  had  not  withheld  her; 
that,  not  being  able  to  bear  the  dreadful  thought  of  having  lost  her 
honor  and  reputation,  she  had  recourse  to  vengeance,  and  put  the 
impostor  in  the  hands  of  justice,  and  prosecuted  him  so  rigorously 
that  he  had  been  condemned  to  lose  his  head,  etc.,  and  that  she  had 
not  in  the  least  relented  in  her  zeal  to  prosecute  him  since  his 
appeal  from  that  sentence. 

Martin  Guerre,  who  had  been  so  sensible  of  the  testimonies  of 
the  love,  friendship  and  tenderness  given  him  by  his  sisters,  re- 
mained wholly  unmoved  at  these  excuses  of  his  wife:  he  heard  her, 
indeed,  without  interruption ;  but  when  she  had  done,  with  an  air 
of  contempt  and  resentment  he  said,  "  You  may  cease  weeping,  my 
heart  can  never  be  moved  by  your  tears.  In  vain  you  pretend  to 
justify  yourself  from  the  conduct  of  my  sisters  and  uncle.  A  wife 
has  more  ways  of  knowing  a  husband  than  a  father,  a  mother  and 
all  his  relations  put  together;  nor  is  it  possible  she  should  be  im- 
posed on  unless  she  had  an  inclination  to  be  deceived.  You  are  the 
sole  cause  of  the  misfortunes  of  my  family,  and  I  shall  never  impute 
my  disgrace  to  any  but  you." 

The  commissioners  endeavored  to  enforce  what  the  unfortunate 
Bertrande  de  Eols  had  said,  in  order  to  make  her  husband  compre- 
hend her  innocence ;  but  he,  persisting  in  a  sullen  air  of  indiffer- 
ence, showed  plainly  enough  that  his  anger  was  such  as  time  only 
could  efface.  We  are  not  told  how  Arnold  du  Tilh  behaved  on  this 
discovery,  but  it  is  most  probable  that  he  stood  it  with  his  usual 
impudence ;  since  it  is  certain  he  did  not  confess  the  truth  of  what 
was  laid  to  his  charge  until  his  return  to  Artignes. 

All  doubts  being  now  cleared,  the  court,  after  mature  delibera- 
tion, pronounced  the  following  sentence  : 

"Upon  reviewing  the  process  before  the  criminal  judge  of  Eieux, 
against  Arnold  du  Tilh,  called  Pansette,  but  asserting  himself  to 
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Berteande  de  Eols  vs.  Martin  Gueree,  alias  Arnold  du  Tilh. 

Martin  Guerre  was  born  in  Biscay,  and  married  in  his  eleventh 
year,  January,  1539,  to  Bertrande  de  Eols,  of  Artigues,  in  the  diocese 
of  Eieux,  a  damsel  as  young  as  himself,  and  equally  distinguished 
for  beauty  and  good  sense.  This  couple  lived  together,  in  respect 
to  being  fortunate,  comfortably  enough,  though  for  the  first  eight  or 
nine  years  they  had  no  children.  However,  after  the  tenth  year  of 
her  marriage,  she  brought  him  a  son  named  Sanxi.  Not  long  after, 
Martin,  having  defrauded  his  father  of  a  quantity  of  corn,  thought 
fit  to  withdraw,  in  order  to  avoid  his  resentment.  At  first,  in  all 
probability,  he  did  not  intend  to  absent  himself  long,  but  being 
either  charmed  with  the  liberty  he  enjoyed,  or  having  conceived  a 
dislike  for  his  wife,  which  neither  prudence  nor  beauty  can  always 
prevent,  he  for  above  eight  years  together,  forbore  giving  the  least 
notice  to  her  or  his  family,  where  he  was.  This  might  well  exasper- 
ate a  young  woman  in  Bertrande's  circumstances  ;  but  so  unexcep- 
tionable was  her  character,  that  she  never  did  anything  which 
deserved  blame,  nor  provoked  the  tongue  of  those  even  who  are 
ready  to  censure  without  reason.  At  the  end  of  eight  years  she  was 
congratulated  by  her  husband's  four  sisters,  his  uncle,  and  her  own 
relations,  on  his  return.  She,  who  had  sighed  deeply  for  his  absence, 
was  extremely  joyful,  and  in  the  space  of  three  years  had  two  chil- 
dren by  this  renewal  of  the  marriage  gelation,  one  of  which  died  as 
soon  as  it  was  born.  During  this  space  she  and  her  newly  restored 
husband  lived  with  the  utmost  tranquillity  at  Artigues,  where  he 
transacted  business,  sold  estates  there  and  in  Biscay,  and  signed  the 
contracts  in  due  form. 

But  after  a  time,  quite  suddenly,  Bertrande  caused  him  to  be 
apprehended,  and  preferred  a  bill  of  complaint  against  him  before 
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detains  a  person  who  is  the  property  of,  or  belongs  to  a  brother ;  as 
also  when  a  person  disposes  of  a  freeman,  and  either  buys  or  sells 
him  for  a  slave.  It  is  remarkable  that  the  effects  of  Arnold  du 
Tilh  are  adjudged  to  his  daughter  by  Bertrande  de  Rols,  on  account 
of  the  mother's  upright  meaning;  and  the  French  lawyers  have  re- 
ported various  cases  of  the  like  nature.  As  for  example,  where  a 
man  married  a  second  wife,  the  first  being  alive,  and  being  ignorant 
thereof,  in  failure  of  issue  by  the  first  match  the  inheritance  was 
given  to  the  children  by  the  latter,  though  the  marriage  was  not 
strictly  legal.  M.  de  Coras  says,  that  the  court  in  drawing  up  this 
sentence  was  chiefly  embarrassed  on  this  head,  viz.,  how  far  Martin 
Guerre  and  Bertrande  de  Rols,  his  wife,  were  guilty  of  breaking 
the  laws  and  thereby  liable  to  censure  ?  As  to  Martin  Guerre,  it 
was  said  that  his  abandoning  his  wife  was  the  original  cause  of  all 
this  mischief ;  but  what  bore  hardest  upon  him  was  his  having  car- 
ried arms  against  his  prince  at  the  battle  of  Laurence,  where  he 
lost  his  leg  by  a  cannon  shot.  As  to  the  first,  the  court  was  of  opin- 
ion that  as  Martin  acted  rather  from  levity  than  malice,  and  as  the 
mischief  complained  of  flowed  from  a  mixtm-e  of  other  causes,  his 
leaving  his  wife,  if  it  was  a  crime,  deserves  not  to  be  inquired  into 
by  any  court  on  this  side  the  grave,  but  ought  to  be  left  to  the  de- 
cision of  that  great  day  whereon  all  hearts  shall  be  open  and  all 
secrets  known.  As  to  the  second,  it  did  not  appear  that  his  serv- 
ing against  his  prince  was  a  voluntary  act ;  for  going  into  Spain 
he  entered  into  the  service  of  the  Cardinal  de  Burgos,  and  after- 
wards into  that  of  the  Cardinal's  brother,  who  carried  him  into 
Flanders,  where  he  was  obliged  to  go,  whether  he  would  or  not, 
with  his  master  into  the  army;  and  as  in  the  battle  he  lost  his  leg, 
it  seemed  to  them  a  sufficient  punishment  for  his  committing  an 
offence  against  his  will. 

In  regard  to  Bertrande  de  Rols,  her  guilt  was  thought  more  appar- 
ent, that  a  woman  should  be  deceived  in  her  husband  was  a  prop- 
osition few  could  digest.  It  appeared  very  odd  and  unaccountable 
that  the  notice  those  so  strictly  united  usually  take  of  each  other's 
person  should  not  furnish  her  with  marks  whereby  to  know  the  im- 
postor from  her  spouse  ;  and  that  sheshoul^  never  discover  in  their 
secret  conversations  any  ignorance  in  him  or  want  of  remembrance 
as  to  material  points  which  might  have  happened  in  their  family 
affairs.  Yet  the  character  of  the  woman  in  point  of  modesty  and 
prudence,  the  acquiescing  of  the  four  sisters  of  Martin  Guerre,  the 
rest  of  tha  relations,  besides  a  multitude  of  other  persons  in  the 
town  of  Artigues,  who  were  all  deceived  as  well  as  she ;  the  sur- 
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answer  to  the  bill  of  complaint  preferred  by  Bertrande  de  Kols, 
praying  in  the  close  thereof,  "that  his  wife  might  be  confronted  with 
him,  because  he  could  not  possibly  believe  that  she  was  yet  so  wicked 
a  woman  as  absolutely  to  deny  the  truth  ;  that  his  calumniators  might 
according  to  the  laws  of  equity,  be  condemned  to  suffer  those  punish- 
ments they  would  have  inflicted  upon  him  ;  that  Bertrande  de  Kols 
should  be  taken  out  of  the  power  of  his  enemies,  and  be  hindered 
from  dissipating  bis  effects ;  in  fine,  that  he  should  be  declared  in- 
nocent of  the  crime  alleged  against  him,  and  the  prosecution  be  dis- 
missed with  costs."  He  submitted  to  a  long  examination  before  the 
criminal  judge,  who  interrogated  him  as  to  matters  which  happened 
in  Biscay,  the  place  of  Martin  Guerre's  birth,  his  father,  his  mother, 
brothers,  sisters,  and  other  relations ;  as  to  the  year,  the  month,  and 
the  day  of  his  (Martin  Guerre's)  marriage;  his  father-in-law,  mother- 
in-law,  the  persons  who  were  present  at  the  nuptials,  those  who  dined 
with  them,  their  different  dresses,  the  priest  who  performed  the 
ceremony,  all  the  little  circumstances  that  happened  that  day  and 
the  next,  even  naming  the  people  who  put  them  to  bed.  His  an- 
swers were  clear  and  distinct  to  each  of  these  points :  and  as  if  he 
had  not  been  satisfied  with  performing  what  the  judge  required  of 
him,  he  spoke  of  his  own  accord  of  his  son  Sanxi,  of  the  day  he  was 
born,  of  his  own  departure,  of  the  persons  he  met  with  on  the  road, 
of  the  towns  he  passed  through  in  France  and  Spain,  of  persons  he 
had  seen  in  both  kingdoms,  and  that  nothing  might  be  wanting  to 
confirm  his  innocence,  he  named  many  persons  who  were  able  to 
testify  the  truth  of  what  he  had  declared. 

The  court  ordered  Bertrande  de  Rols  and  several  other  persons 
whom  the  accused  had  cited,  to  answer  upon  interrogation,  which 
they  did  ;  Bertrande  answered  in  a  manner  that  agreed  exactly  with 
all  that  the  accused  had  advanced,  except  that  she  related  the  length 
of  time  they  were  without  children.  He  was  then  questioned  as  to 
that  point,  and  his  replies  were  such  as  tallied  exactly  with  what 
Bertrande  had  said,  and  faltered  not  in  the  slightest  circumstance. 
He  was  next  confronted  with  the  woman  he  called  his  wife,  and  with 
all  the  witnesses,  upon  which  he  renewed  his  demand  that  she  might 
be  kept  safely  and  apart  from  his  enemies,  which  was  granted.  He 
offered  certain  objections  to  the  credit  of  the  witnesses  produced 
against  him,  and  required  that  a  monitory  should  be  published,  ex- 
horting all  persons  to  come  in  and  give  what  light  they  could  as  to 
the  subornation  of  Bertrande  de  Kols,  and  the  character  of  the  wit- 
nesses he  had  impeached;  this  was  allowed  him.  But  at  the  same 
time  it  was  directed  that  an  inquisition  should  be  taken  at  the  sev- 
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Washington  Morton  and  Daniel  D.  Tompkins  were  of  counsel 
for  the  prisoner. 

The  testimony  in  the  cause  was  as  follows :  The  first  marriage 
was  admitted  by  the  counsel  for  the  prisoner  to  be  as  stated  in  the 
indictment,  and  that  the  wife  was  still  alive. 

On  the  part  of  the  prosecution,  Benjamin  Coe  testified  :  That  he 
was  one  of  the  judges  of  the  court  of  common  pleas  in  the  county 
of  Kockland ;  that  he  well  knew  the  prisoner  at  the  bar ;  that  he 
came  to  Eockland  at  the  beginning  of  September,  in  the  year  1800, 
and  there  passed  by  the  name  of  Thomas  Hoag ;  that  there  was  a 
person  with  him  who  passed  for  his  brother ;  but  between  those 
two  persons  there  was  no  sort  of  resemblance ;  that  the  prisoner 
worked  for  witness  about  a  month,  during  which  time  he  ate  daily 
at  witness'  table,  and  he  of  course  saw  him  daily ;  that  on  the 
25th  day  of  December,  1800,  witness  married  the  prisoner  to  one 
Catharine  Secor ;  that  witness  is  confident  of  the  time,  because  he 
recollected  that  on  that  very  day  one  of  his  own  children  was  chris- 
tened ;  that  during  all  the  time  the  prisoner  remained  in  Rockland 
county  witness  saw  him  continually ;  he  was  therefore  as  much 
satisfied  that  the  prisoner  was  Thomas  Hoag  as  that  he  himself 
was  Benjamin  Coe. 

John  Knapp  testified,  that  he  knew  the  prisoner  in  1800  and 
1801 ;  he  was  then  in  Eockland  county,  and  passed  by  the  name  of 
Thomas  Hoag;  that  he  saw  him  constantly  for  five  months,  during 
the  time  the  prisoner  was  at  Eockland;  that  he  was  at  the  pris- 
oner's wedding ;  that  Hoag  had  a  scar  under  his  foot ;  the  way 
that  witness  knew  it,  was  that  he  and  Hoag  were  leaping  together, 
and  witness  outleaped  Hoag,  upon  which  the  latter  remarked  that 
he  could  not  leap  as  well  now  as  formerly,  in  consequence  of  a 
wound  in  his  foot  by  treading  on  a  drawing  knife  ;  that  Hoag  then 
pulled  off  his  shoe  and  showed  witness  the  scar  under  his  foot,  oc- 
casioned by  that  wound ;  the  scar  was  very  perceptible.  Witness 
was  confident  prisoner  at  the  bar  was  Thomas  Hoag. 

Catharine  Conklin  (formerly  Catharine  Secor)  testified,  that  she 
became  acquainted  with  prisoner  in  the  beginning  of  September, 
1800,  when  he  came  to  Eockland ;  he  then  passed  by  the  name  of 
Thomas  Hoag;  that  witness  saw  him  constantly;  that  prisoner, 
shortly  after  their  acquaintance,  paid  his  addresses  to  her,  and 
finally,  on  the  25th  of  December,  married  her ;  that  he  lived  with 
her  till  the  latter  end  of  March,  1801,  when  he  left  her ;  that  she 
did  not  see  him  again  until  two  years  after;  that  on  the  morning 
of  his  leaving  her,  he  appeared  desirous  of  communicating  some- 
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Peter  Guerre  and  Bertrande  de  Eols  to  be  confronted  in  open  court 
with  the  person  whom  they  accused,  but  singly,  one  after  the  other. 
In  tliese  confrontations  the  accused  maintained  so  steady  a  counte- 
nance, spoke  with  such  an  air  of  assurance  and  truth,  and  answered 
every  question  with  such  quickness  and  perspicuity,  that  the  mem- 
bers of  that  venerable  tribunal  readily  concluded  that  he  was  the  real 
Martin  Guerre.  While  on  the  other  hand,  the  terror  and  confusion 
of  Peter  Guerre  and  Bertrande  de  Eols  was  so  great  that  they  cre- 
ated strong  suspicion  of  their  being  false  accusers.  But  as  these  cir- 
cumstances could  not  be  considered  as  full  evidence,  an  inquisition 
was  ordered  as  to  the  principal  facts  in  dispute,  with  this  limitation, 
that  none  but  new  witnesses  should  be  examined.  The  wise  and 
prudent  ordinance  of  the  Parliament  of  Toulouse  was  so  far  from 
procuring  new  light,  that  it  served  only  to  render  this  intricate 
affair  still  more  obscure  than  it  was  before.  Thirty  new  witnesses 
were  examined  ;  nine  or  ten  of  these  were  positive  this  was  Martin 
Guerre,  and  seven  or  eight  were  as  positive  that  he  was  Arnold  du 
Tilh.  The  rest  having  weighed  all  circumstances,  and  being  afraid 
of  injuring  their  consciences,  declared  plainly  that  they  would  not 
swear  which  he  was.  The  parliament  was  now  more  in  doubt  than 
ever  ;  they  could  not  concur  with  the  criminal  judge  of  Rieux,  and 
yet  they  were  afraid  of  discharging  the  accused;  but  in  order  to  put 
an  end  to  so  odd  a  cause,  they  summed  up  the  proofs  on  both  sides. 
On  the  one  hand  it  appeared  that  forty-five  witnesses  had  affirmed 
in  terms  the  most  express  that  he  was  not  Martin  Guerre,  but 
Arnold  du  Tilh,  which  they  said  they  were  better  able  to  do,  be- 
cause they  had  known  both  persons  intimately,  ate  and  drank  with 
them,  and  conversed  constantly  with  them  both,  from  their  very 
childhood,  nay,  some  of  them  went  still  further,  for  Carbon  Barreau, 
uncle  by  the  mother's  side  of  Arnold  du  Tilh,  acknowledged  he  was 
his  nephew,  and  observing  the  irons  that  were  upon  his  legs,  bit- 
terly lamented  his  misfortune  in  having  a  relation  in  such  circum- 
stances ;  he  further  said,  he  had  at  times  been  concerned  in  several 
contracts  with  his  nephew,  and  lie  actually  produced  those  writnigs 
signed  by  Arnold  du  Tilh.  Most  of  these  witnesses  agreed  that 
Martin  Guerre  was  taller  and  of  a  darker  complexion,  that  he  was 
slender  in  his  body  and  legs,  stooping  in  the  shoulders,  his  chin 
forked  and  turned  up,  his  lower  lip  hanging,  his  nose  large  and  flat, 
the  mark  of  an  ulcer  in  his  face,  and  a  scar  on  his  right  eyebrow ; 
whereas  Arnold  du  Tilh  was  a  squat,  well-set  man,  having  thick 
legs,  did  not  stoop,  neither  had  he  a  flat  nose,  but  in  his  face,  indeed, 
he  had  the  same  marks  with  IVJartin  Guerre. 
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and  never  recollected  missing  him  any  time  during  that  period  from 
tho  city. 

Aspinwall  Cornwall  testified,  that  he  lived  in  Kutger  street,  and 
had  lived  there  a  number  of  years ;  that  he  kept  a  grocery  store  ; 
that  he  knew  Parker,  the  prisoner  at  the  bar,  in  1800  and  1801 ;  that 
Parker  then  lived  in  Capt.  Pelor's  house ;  that  he  lived  only  one 
year  in  Pelor's  house ;  that  Parker,  while  he  lived  there,  traded  with 
witness  ;  that  witness  recollected  once  missing  Parker  for  a  week, 
and,  inquiring,  found  he  had  been  at  work  on  Staten  Island,  on 
board  one  of  the  United  States  frigates  ;  that,  excepting  that  time, 
he  never  knew  him  to  be  absent  from  his  family,  but  saw  him  con- 
stantly. 

Elizabeth  Mitchell  testified,  that  she  knew  Parker,  the  prisoner 
at  the  bar,  well ;  that  in  the  years  1800  and  1801  Parker  lived  in  a 
house  adjoining  to  one  in  which  witness  lived  ;  that  the  house  Parker 
lived  in  belonged  to  Capt.  Pelor ;  that  witness  was  in  habits  of  in- 
timacy with  Parker's  family,  and  visited  them  constantly ;  that 
Parker  being  one  of  the  city  watch,  she  used  to  hear  him  rap  with 
his  stick  at  the  door,  to  awaken  his  family,  upon  his  return  from 
the  watch  in  the  morning;  that  she  also  remembered,  perfectly 
well,  Parker's  borrowing  a  screw  from  her  on  Christmas  day, 
in  1800 ;  she  offered  him  some  spirits  to  drink,  but  he  preferred 
wine,  which  she  got  for  him  ;  the  circumstance  of  her  lending  the 
screw  to  him  she  was  the  more  positive  of,  from  recollecting,  also, 
that  it  was  broken  by  Parker  in  using  it:  that  Parker  never  lived 
more  than  one  year  in  Capt.  Pelor's  house,  and  from  that  time  to 
the  present  day,  witness  had  been  on  the  same  terms  of  intimacy 
with  Parker's  family ;  she  therefore  considered  it  as  almost  impos- 
sible that  Parker  could  have  been  absent  from  town,  any  time,  with- 
out her  knowing  it ;  and  she  never  knew  him  to  be  absent  more 
than  one  week,  while  he  lived  at  Pelor's  house. 

James  Redding  testified,  that  he  had  lived  in  the  city,  a  number 
of  years  ;  that  he  had  known  Parker,  the  prisoner  at  the  bar,  from 
his  infancy ;  that  Parker  was  born  at  Eye,  in  Westchester  county ; 
that  Parker,  in  the  year  1800,  lived  in  Capt.  Pelor's  house ;  that 
witness  saw  him  then  continually,  and  never  knew  him  during  that 
time  to  be  a,bsent  from  town,  during  any  length  of  time ;  that  wit- 
ness particularly  remembered,  that,  sometime  in  the  beginning  of 
the  month  of  January,  1801,  while  Parker  lived  in  Capt.  Pelor's 
house,  witness  assisted  Parker  in  killing  a  hog. 

Lewis  Osborne,  testified,  that  he  had  been  acquainted  with  Parker, 
the  prisoner  at  the  bar,  for  the  last  four  years ;  that  witness  had. 
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Bertrande's  spouse,  and  that  the  person  now  accused  was  the  same. 
The  greatest  part  of  these  witnesses  agreed  that  Martin  Guerre  had 
two  scars  on  his  face,  that  his  left  eye  was  bloodshot,  the  nail  of  his 
first  finger  grown  in,  that  he  had  three  warts  on  his  right  hand, 
and  another  on  his  little  finger ;  all  which  marks  the  accused  had. 
Other  witnesses  deposed,  that  Peter  Guerre  and  his  sons-in-law,  had 
laid  a  plot  to  ruin  the  accused :  that  they  had  sounded  Johan  Loze, 
the  Consul  of  Palhos,  to  know  if  he  would  advance  money  for  that 
end ;  that  he  refused,  and  told  them  that  Martin  Guerre  was  his 
kinsman  and  that  he  would  rather  give  money  to  save  than  undo 
him.  That  Peter  Guerre,  and  his  cabal  prosecuted  the  accused  con- 
trary to  the  will  of  his  wife,  and  that  many  had  heard  them  say 
that  the  accused  was  Martin  Guerre,  his  nephew.  Almost  all  of 
the  witnesses  declared  that  when  the  accused  arrived  at  Artigues, 
he  saluted  by  name  all  Martin  Guerre's  familiar  acquaintance,  that 
to  those  who  hardly  remembered  him,  he  recalled  to  mind  the  places 
where  they  Ijad  been,  the  diversions  and  entertainments  they  had 
partaken  twenty  years  back,  as  if  they  had  newly  happened :  and 
what  is  more  remarkable,  made  himself  known  to  Bertrande  de  Rols 
by  reviving  in  her  memory  several  circumstances  that  happened 
on  the  day  of  her  marriage;  and  also,  the  most  secret  circumstance: 
he  said  also  after  the  first  salute  ,  "  Go  look  for  my  taffety  breeches 
with  the  white  lining,  which  I  left  in  a  chest."  She  owned  the  matter 
of  fact,  and  said  she  found  the  breeches  in  the  chest,  not  knowing 
they  were  there.  Pasquier  said  that  the  accused  told,  himself,  an 
adventure  that  Martin  Guerre  met  with  in  the  country  where  he 
went  with  his  wife.  There  were  only  two  beds  for  Martin,  his  wife, 
a  brother,  and  a  sister  ;  the  two  women  lay  in  one,  the  two  men  lay 
in  the  other.  Add  to  this  the  perfect  resemblance  of  the  accused  to 
the  sisters  of  Martin  Guerre,  both  in  their  air  and  the  features  of 
their  faces.  Moreover,  what  ought  not  to  leave  the  least  doubt,  is 
the  behavior  of  Bertrande  de  Rols,  herself,  towards  the  accused  at 
the  trial:  when  she  was  confronted  with  him,  the  accused  chal- 
lenged her,  upon  the  solemnity  of  an  oath,  to  acknowledge  him, 
made  her  judge  in  her  own  cause,  told  her  that  he  would  submit  to 
suffer  death  if  she  would  swear  he  was  not  her  husband.  But  what 
answer  did  she  make  ?  Why,  that  she  would  take  no  oath,  nor  yet 
believe  him.  As  to  her  behavior  to  the  accused  before  prosecution, 
she  lived  with  him  nearly  four  years  without  complaining ;  she 
behaved  herself  dutifully  as  a  wife  ought  towards  her  husband,  and 
thus  it  was  pleaded  in  his  favor : — Was  this  because  the  accused 
had  so  perfect  a  conformity  with  Martin  Guerre  that  his  wife  could 
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linen  ;  that  prisoner,  if  he  is  Thomas  Hoag,  has  a  scar  upon  his 
forehead  and  one  also  under  his  foot;  was  certain  of  the  mark  under 
his  foot,  because  she  recollected  that  the  person  who  passed  as  his 
brother,  having  cut  himself  severely  with  a  scythe,  and  complaining 
very  much  of  the  pain,  Thomas  Hoag  told  him  he  had  been  much 
worse  wounded,  and  then  showed  the  scar  under  his  foot.  Witness 
also  testified,  that  about  a  year  ago,  after  a  suit  had  been  brought 
in  the  justices'  court  in  New  York,  wherein  the  identity  of  the 
prisoner's  person  came  in  question,  witness  was  in  town,  and  having 
heard  a  great  deal  said  on  the  subject,  she  was  determined  to  see 
him  and  judge  for  herself;  that  accordingly  she  went  to  prisoner's 
house,  but  he  was  not  at  home ;  she  then  went  to  the  place  where 
she  was  informed  he  stood  with  his  cart ;  that  she  there  saw  him 
lying  on  his  cart  with  his  head  on  his  hand  ;  that  in  that  situation 
she  instantly  knew  him  ;  that  she  spoke  to  him  and  when  he  an- 
swered she  immediately  recognized  his  voice ;  that  it  was  very 
singular,  shrill,  thick,  hurried,  and  something  of  a  lisp ;  that  Hoag 
had  also  a  habit  of  shrugging  up  his  shoulders  when  he  spoke, 
which  she  also  observed  in  prisoner ;  that  prisoner  said  he  had  been 
told  she  was  coming  to  see  him,  and  it  was  surprising  people  could 
be  so  deceived,  and  asked  witness  if  she  thought  he  was  the  man, 
to  which  witness  replied  that  she  thought  he  was,  but  would  be 
more  certain  if  she  looked  at  his  forehead ;  that  she  accordingly 
lifted  up  his  hat,  and  saw  the  scar  upon  his  forehead,  which  she 
had  often  before  seen  ;  that  prisoner  then  told  her  it  was  occasioned 
by  the  kick  of  a  horse.  Witness  added  that  it  was  impossible  she 
could  be  mistaken — ^prisoner  was  Thomas  Hoag. 

Margaret  Secor  testified,  that  about  four  years  ago  she  lived  at 
Eockland  with  her  father,  Moses  Anderson ;  that  prisoner  at  the  bar, 
Thomas  Hoag,  came  to  their  house  in  September,  1800 ;  that  he 
remained  in  Rockland  five  or  six  months  ;  that  he  had  a  scar  on  his 
forehead ;  that  Hoag  used  to  come  every  Saturday  night  to  her  father's 
to  pass  Sunday  with  them  ;  that  she  used  to  comb  and  tie  his  hair 
every  Sunday,  and  thus  saw  the  scar ;  that  witness  married  about 
two  years  ago,  and  came  immediately  to  live  in  the  city  of  New- 
York  ;  that  after  she  had  been  in  town  a  fortnight,  she  was  one  day 
standing  at  her  door,  when  she  heard  a  cartman  speaking  to  his 
horse  ;  that  she  immediately  recognized  the  voice  to  be  that  of 
Thomas  Hoag,  and  upon  looking  at  him,  saw  the  prisoner  at  the  bar 
and  instantly  knew  him  ;  that  as  he  passed  her  he  smiled  and  said, 
"How  d'ye  do,  cousin  ?  "  that  the  next  day  he  came  to  her  house 
and  asked  her  how  she  knew  he  was  the  man  ;  witness  replied  she 
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rather  had  been  led  thither  by  the  interposition  of  Providence, 
Martin  Guerre  himself  appeared,  having  a  wooden  leg  as  the  soldier 
related.  He  set  forth  in  his  petition  a  distinct  account  of  the 
impostor  who  had  taken  his  name,  and  demanded  to  be  heard.  The 
court,  hereupon,  ordered  that  he  should  be  kept  in  close  custody, 
and  that  he  should  be  confronted  with  the  accused,  with  Bertrande 
de  Kols,  his  sisters,  and  the  principal  witnesses  for  the  accused.  He 
was  interrogated  on  the  same  facts  as  the  accused  had  been,  and  his 
answers  were  true,  indeed,  but  neither  so  clear  nor  so  particular  as 
those  given  by  the  accused.  Arnold  du  Tilh  being  confronted, 
behaved  in  such  a  manner  as  struck  the  whole  assembly  with  amaze, 
ment ;  he  treated  Martin  Guerre  as  an  impostor,  as  a  fellow  suborned 
by  Peter  Guerre  ;  nay,  he  confidently  declared  that  he  would  be  con- 
tent to  be  hanged  if  he  did  not  unravel  the  whole  mystery,  and 
prove  all  his  enemies  cheats. 

He  then,  with  the  same  assurance,  asked  Martin  Guerre  abundance 
6i  questions,  as  to  several  transactions  in  his  family,  to  which  Mar- 
tin answered  but  faintly  and  with  some  confusion.  The  commis- 
sioners directed  Arnold  to  withdraw,  put  several  questions  to  Mar- 
tin that  were  new,  and  his  answers  were  full  and  satisfactory  ;  they 
then  called  for  Arnold  du  Tilh  again,  and  questioned  him  as  to  the 
same  points,  and  he  answered  with  the  same  exactness ;  so  that 
some  began  to  think  there  was  witchcraft  in  the  case.  The  court 
resolving  entirely  to  clear  up  the  truth,  directed  that,  now  both  the 
persons  were  present,  the  four  sisters  of  Marlin  Guerre,  the  hu.s- 
bands  of  two  of  them,  Peter  Guerre,  the  brothers  of  Arnold  du  Tilh, 
and  the  chief  of  those  witnesses  who  were  obstinate  in  owning  him 
for  Martin  Guerre,  should  be  called  in  and  obliged  to  fix  on  the 
true  Martin. 

Accordingly,  all  these  persons  appeared,  except  the  brothers  of 
Martin  du  Tilh,  whom  neither  injunctions  nor  threatenings  could 
force  into  court,  which  being  reported  they  were  excused,  it  seem- 
ing an  act  of  inhumanity  to  oblige  them  to  depose  against  so  near  a 
relation.  The  first  who  drew  near  was  the  eldest  of  the  sisters, 
who,  after  she  had  looked  a  moment,  ran  to  Martin  Guerre, 
embraced  him  with  tears,  and  cried,  "  Oh,  my  brother,  Martin 
Guerre !  I  acknowledge  the  error  into  which  this  abominable 
traitor  (pointing  to  Arnold)  drew  me  and  all  the  inhabitants  of 
Artigues."  Martin  mingled  his  tears  with  his  sister's,  receiving 
her  embraces  with  the  utmost  affection.  All  the  rest  likewise  knew 
hini,  even  the  witnesses  who  had  been  most  positive.  At  last  his 
wife  Bertrande  de  Eols  was  called  in ;  she  had  no  sooner  cast  her 
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was  not,  though  when  interrogated  particularly  whether  he  was  not 
in  the  court  room  admitted  that  he  was. 

Samuel  Smith  was  called,  merely  as  to  the  character  of  one  of  the 
witnesses  on  the  part  of  the  prosecution,  a  Mr.  Knapp,  and  testified 
that  he  bore  an  unexceptionable  character. 

Abraham  Wendell  testified,  that  he  knew  one  Thomas  Hoag  in 
the  latter  end  of  the  year  1800  ;  he  was  then  in  Haverstraw ;  that 
he  had  been  very  intimate  with  him,  and  knew  him  as  well  as  he 
knew  any  man  ;  that  he  had  worked  with  him,  had  breakfasted,  dined 
and  supped  with  him,  and  many  a  time  had  been  at  frolics  with  him, 
and  that  the  prisoner  at  the  bar  was  the  same  man ;  that  he  had  no 
doubt  whatever  about  it.  That  about  a  year  ago,  witness  being  in 
this  city,  was  told  by  some  persons  that  Hoag  had  beat  the  Haver- 
straw folks  in  an  action  wherein  his  identity  had  come  in  question ; 
that  witness  told  them  he  could  know  him  with  certainty ;  that  they 
said  they  would  send  him  down  to  him  [that  day  ;  that  witness  was 
aboard  his  sloop,  saw  prisoner  at  a  distance  of  a  hundred  yards,  com- 
ing down  the  street,  and  instantly  knew  him  ;  prisoner  came  up  to 
him  and  said  immediately,  "Mr.  Wendell,  I  am  told  you  will  say 
you  know  me ;"  to  which  witness  replied,  "  So  I  do  ;  you  are  Thomas 
Hoag;  "  that  witness  was  as  confident  prisoner  is  the  person,  as 
he  was  of  his  own  existence. 

Sarah  Conklin  testified  that  she  lives  in  Haverstraw  ;  that  in  Sep- 
tember, 1800,  a  person  calling  himself  Thomas  Hoag  was  at  witness' 
house,  was  very  intimate  there,  used  to  call  her  aunt;  is  sure  pris- 
oner is  the  same  person ;  never  can  believe  two  persons  could  look  so 
much  alike  ;  would  know  Hoag  from  among  a  hundred  people  by  his 
voice ;  prisoner  must  be  Thomas  Hoag  ;  had  not  seen  prisoner  since 
he  left  Haverstraw  till  the  present  day. 

Gabriel  Conklin  testified,  that  he  lived  in  Haverstraw ;  that  he 
knew  Thomas  Hoag  ;  that  he  was  at  witness'  house  in  September 
1800,  and  often  afterwards;  prisoner  is  the  same  person,  unless 
there  can  be  two  persons  so  much  alike  as  not  to  be  distinguished 
from  each  other  ;  prisoner  must  be  Thomas  Hoag ;  Thomas  Hoag 
had  a  scar  on  his  forehead  and  a  small  scar  just  above  his  lip,  and 
prisoner  had  also  these  marks. 

Further  testimony  was  now  produced  on  behalf  of  the  prisoner, 
as  follows : 

James  Juquar  testified  that  he  had  known  Joseph  Parker,  the 
prisoner  at  the  bar,  for  seven  years  past;  that  he  had  been  intimate 
with  him  all  that  time  ;  that  they  had  both  worked  together  as  rig- 
gers until  Parker  became  a  cartman  ;  knew  Parker  when  he  lived  in 
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be  Martin  Guerre,  at  present  in  the  Conciergerie,  and  appealing 
from  the  judgment,  etc.,  which  appeal  being  received  and  heard, 
and  the  said  Arnold  du  Tilh  appearing  to  be  guilty,  this  court  hath 
thought  fit  to  declare  the  same ;  and  for  the  punishment  and  rep- 
aration of  the  imposture,  fraud,  assumption  of  a  false  name  and 
person,' adultery,  sacrilege,  plagiarism,  theft,  and  other  crimes  of 
the  said  Du  Tilh  set  forth  in  the  said  process  the  court  hath  con- 
demned and  do  condemn  him  to  make  the  amende  honorable  in  the 
market-place  of  Artigues,  in  his  shirt,  his  head  and  feet  bare,  a 
halter  about  his  neck,  and  holding  in  his  hands  a  lighted  waxen 
torch,  to  demand  pardon  of  God,  the  king,  and  the  justice  of  the 
nation,  of  the  said  Martin  Guerre  and  De  Eols  his  wife  ;  and  this 
done,  the  said  Du  Tilh  shall  be  delivered  into  the  hands  of  the  cap- 
ital executioner;  who,  after  making  him  pass  through  the  streets 
and  other  public  places  of  the  said  town  of  Artigues  with  a  rope 
about  his  neck,  at  last  shall  bring  him  before  the  house  of  Martin 
Guerre  ;  where,  on  a  gallows  set  up  for  that  purpose,  he  shall  be 
hanged,  etc.  And  for  certain  causes  and  considerations  thereunto 
moving,  the  court  has  ordered,  and  does  hereby  ordain,  that  all  the 
effects  of  the  said  Du  Tilh  shall  belong  to,  and  be  the  property  of, 
the  daughter  of  his  by  Bertrande  de  Eols  under  color  of  a  marriage 
by  him  falsely  pretended,  in  assuming  and  taking  upon  himself  to 
be  the  said  Martin  Guerre,  by  means  whereof  he  deceived  the  said 
De  Eols,  and  broke  through  all  the  laws  of  equity  and  justice. 
And  the  said  court  has  discharged,  and  doth  hereby  discharge  their 
further  attendance  thereon,  the  said  Martin  Guerre  and  Bertrande 
de  Eols,  and  also  Peter  Guerre,  uncle  of  the  said  Martin.  And  has 
returned,  and  does  return  the  said  Du  Tilh  into  the  hands  of  the 
said  judge  of  Eieux,  that  he  may  cause  to  be  put  into  execution 
this  sentence  according  to  the  form  and  tenor  thereof.  Pronounced 
judicially  the  12th  day  of  September,  1660." 

Mons.  de  Coras,  the  reporter,  observes,  that  the  sentence  of  the 
criminal  judge  of  Eieux  was  invalid,  by  reason  of  the  punishment 
therein  inflicted.  Because  by  decapitation,  or  beheading,  to  which 
he  condemned  Arnold  du  Tilh,  only  persons  of  distinction  are  to  be 
put  to  death ;  nay,  a  theft,  or  a  treachery  of  such  a  nature  as  de- 
serves a  capital  punishment  when  committed  by  a  person  of  noble 
extraction,  requires  no  better  instrument  than  the  gallows,  only  the 
gibbet  is  to  be  raised  a  little  higher  than  ordinary.  In  this  sen-, 
tence  of  Arnold  du  Tilh,  it  is  remarkable  that  so  many  very  high 
and  enormous  crimes,  including  plagiarism,  are  mentioned;  the 
latter  is  constituted  by  the  civil  law,  and  is  committed  when  one 
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Lesueques'  Case.  ' 

The  recenr  death  of  an  aged  widow,  named  Lesurques,  has  led  to 
the  publicity  of  some  circumstances  of  appalling  interest  in  connec- 
tion with  her  family.  On  the  8th  Floreal,  year  IV  of  the  republic 
(27th  April,  1896),  the  mail  from  Paris  to  Lyons  was  stopped  by 
four  persons  on  horseback,  and  robbed  of  about  seventy-five  thousand 
francs  in  money. 

The  highwaymen  murdered  the  postillion,  and  as  soon  as  they  had 
made  their  appearance,  a  person  who  sat  by  the  side  of  the  cou- 
rier, and  who  had  taken  his  place  for  Lyons  under  the  name  of  La- 
borde,  stabbed  him  with  a  poignard.  There  were  no  other  passen- 
gers. This  event  produced  a  great  sensation,  and  the  government 
made  every  effort  to  discover  the  criminals.  It  was  ascertained  that 
four  men  had  arrived  on  horseback  at  an  inn  near  the  spot  where  the 
crime  was  committed ;  and  as  they  dined  there,  and  remained  until 
the  evening  had  set  in,  there  could  be  no  difficulty  in  identifying 
them  if  they  could  be  arrested. 

A  few  days  after  the  murder  and  robbery,  a  man  named  Couriol 
was  arrested  on  suspicion  at  Chateau  Thierry,  and  as  there  was  at  the 
same  time  in  the  house  where  he  was  staying  a  person  from  Paris, 
named  Guesno,  he  also  was  arrested,  for  it  was  known  that  four 
horses  had  been  hired  at  Paris  for  the  excursion  in  contemplation, 
and  it  was  presumed  that  Guesno  was  of  the  party. 

Couriol  and  Guesno  were  brought  to  Paris  by  the  police,  and  im- 
mediately underwent  an  examination,  before  a  juge  depaix,  named 
Daubenton,  who  was  charged  with  the  preliminary  investigation. 
Guesno  had  no  difficulty  in  establishing  his  innocence ;  for  several 
witnesses  of  the  highest  respectability  came  forward  to  establish  an 
alibi  in  his  favor.  He  was  discharged  by  the  examining  magistrate, 
and  desired  to  call  on  the  following  day  for  his  papers.  Couriol,  how- 
ever, against  whom  the  charges  became  more  and  more  grave  as  the 
inquiry  proceeded,  was  kept  in  prison.  On  the  day  following  his  dis- 
charge, Guesno  was  proceeding  to  the  office  of  the^M^e  depaix,  when 
he  met  Lesurques,  with  whom  he  was  on  the  most  intimate  terms, 
a,s  they  came  from  the  same  town.  Lesurques  was  a  young  man 
living  on  his  income,  amounting  to  about  fifteen  thousand  a  year, 
which  in  those  days  was  a  handsome  fortune,  and  he  was  generally 
respected.  Having  asked  Guesno  where  he  was  going,  and  being 
told,  he  offered  to  accompany  him  to  the^w^'e  depaix. 
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prising  likeness  between  her  husband  and  this  man  assuming  his 
name,  and  the  wonderful  agreement  of  the  several  marks  on  each  of 
their  bodies,  joined  to  the  standing  maxim  in  the  law,  that  in  a 
doubtful  case  innocence  is  to  be  presumed,  at  last  determined  the 
court  to  acquit  and  discharge  her. 

In  order  to  the  execution  of  the  sentence,  Arnold  du  Tilh  was 
cai-ried  back  to  Artigues  ;  he  was  there  examined  in  prison  by  the 
criminal  judge  of  Rieux,  who  first  condemned  him,  and  made  a 
very  long  and  exact  confession.  He  acknowledged  that  he  was  de- 
termined to  commit  this  crime  by  an  accident.  Coming  from  the 
camp  of  Picardy  he  was  taken  for  Martin  Guerre  by  some  of  Mar- 
tin's friends  ;  from  them  he  learned  abundance  of  circumstances 
concerning  Martin's  father,  wife,  sisters,  and  other  relations,  and 
of  everything  he  had  done  before  he  had  left  that  country.  These 
new  lights,  added  to  the  materials  he  had  obtained  from  Martin 
Guerre  himself  in  a  multitude  of  conversations,  put  it  fully  in  his 
power  to  carry  on  the  cheat  he  had  projected  in  the  artful  manner 
he  did. 

He  denied,  however,  his  making  use  of  charms  or  any  magical 
tricks  for  the  furtherance  of  his  designs.  He  owned  a  great  many 
other  crimes  which  he  had  committed,  and  persisted  in  every  point 
of  his  confession  when  it  was  read  over  to  him.  At  the  foot  of  the 
gallows,  erected  over  against  the  house  of  Martin  Guerre,  he  in  the 
most  humble  manner  asked  pardon  of  him  and  of  his  wife,  appear- 
ing a  most  hearty  and  sincere  penitent,  and  testified  the  most  lively 
grief  for  the  offences  he  had  committed. 


The  People  vs.  Thomas  Hoag  alias  dictus  Joseph  Paekee. 

The  prisoner  was  indicted  for  that  whereas  Thomas  Hoag,  late 
of  Haverstraw,  in  the  county  of  Eockland,  laborer,  otherwise  called 
Joseph  Parker,  now  of  the  city  of  New  York,  cartman,  on  the  8th 
of  May,  1797,  at  the  said  city  of  New  York,  was  lawfully  married 
to  Susan  Faesch,  and  the  said  Susan  then  and  there  had  for  a  wife, 
and  that  the  said  Thomas,  alias,  etc.,  afterwards,  to  wit,  on  the  25th 
day  of  December,  1800,  at  the  county  of  Eockland,  his  said  wife 
being  then  in  full  life,  feloniously  did  marry,  and  to  wife  did  take, 
one  Catharine  Secor,  etc. 

To  this,  the  prisoner  pleaded  not  guilty. 

Mr.  Eicker,  district  attorney,  prosecuted  on  the  part  of  the  people. 
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Several  workmen  employed  at  the  apartment  of  Lesurques  deposed 
to. their  having  seen  him  at  different  times  in  the  days  of  the  8th  and 
9th  Floreal.  This  mass  of  evidence  so  effectually  contradicted  the 
testimony  of  the  nine  persons  who  declared  that  they  recognized 
Iiesurques  as  one  of  the  four  horsemen  at  Mongeron  and  Lieursain, 
and  produced  such  a  favorable  effect  on  the  minds  of  the  jury,  that 
they  could  not  help  showing  it  by  tlieir  countenances.  But  a  fatal 
ipcident  occurred  which  entirely  changed  the  face  of  things.  The 
jeweler,  Legrand,  in  order  to  corroborate  his  evidence,  and  put 
the  day  of  Lesurques  heing  with  him  beyond  all  doubt,  stated  that 
on  the  8th  Floreal,  he,  before  dinner,  made  an  exchange  of  jewel ery 
with  the  other  jeweler,  Aldenof,  which  transaction  was  entered  in 
his  books.  These  books  being  now  brought  into  court  and  examined, 
it  appeared  sufficiently  clear  that  the  original  date  of  the  entry  was 
the  9th,  and  that  an  attempt  had  been  made,  by  scratching,  to  change 
the  nine  into  an  eight.  On  this  discovery,  and  the  consequent  ob- 
servations and  questions  of  the  court,  Legrand  became  confounded 
and  unable  to  give  any  satisfactory  explanation. 

The  president  thereupon  ordered  him  into  custody,  and  thus,  ter- 
rified, Legrand  retracted  his  previous  depositions,  and  said  that  he 
was  not  certain  of  having  seen  Lesurques  on  the  8th,  and  that  he 
had  altered  the  book  in  order  to  give  greater  force  to  his  evidence  in 
faypr  of  the  prisoner,  whom  he  firmly  believed  to  be  innocent,  and 
whose  life  he  determined  to  save,  even  by  perjury.  This  circumstance 
was  of  a  nature  to  excite  great  suspicion  in  the  minds  of  the  judges 
and  the  jury  as  to  the  whole  of  the  evidence  in  favor  of  Lesurques, 
and  to  create  a  belief  that  all  of  the  depositions  already  received 
were  nothing  more  than  an  act  of  connivance.  Scarcely  were  those 
which  remained  to  be  heard  listened  to,  and  the  conviction  of  the 
accused  from  this  moment  seemed  certain.  To  so  many  appear- 
ances against  him,  Lesurques  constantly  replied  by  an  energetic 
denial.  When  the  jury  had  retired  to  consider  their  verdict,  a 
woman  overcome  by  emotion  requested  to  speak  to  the  president. 
She  was,  she  said,  urged  on  by  the  voice  of  her  conscience  and  desired 
to  spare  that  court  a  dreadful  error.  She  declared  that  she  knew 
positively  that  Lesurques  was  innocent,  and  that  the  witnesses,  de- 
qeived  by  an  inexplicable  resemblance,  had  mistaken  him  for  the 
real  culprit,  who  was  named  Deboscq.  The  court  would  not  receive 
her  evidence  ;  and,  under  the  impression  that  she  had  been  suborned, 
ordered  her  to  withdraw.  This  woman,  whose  name  was  Madeleine 
Breban,  was  the  mistress  of  Couriol  and  the  confident  of  his  most 
secret  thoughts.     The   jury   returned  a  verdict  of  guilty   against 
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thing  to  her  of  importance,  but  was  dissuaded  from  it  by  a  person 
who  was  with  him  and  who  passed  for  his  brother ;  that  Hoag,  un- 
til his  departure,  was  a  kind,  attentive  and  affectionate  husband ; 
that  she  was  as  well  convinced  as  she  could  possibly  be  of  anything  in 
this  world,  that  the  prisoner  at  the.  bar  was  the  person  who  married 
her  by  the  name  of  Thomas  Hoag  ;  that  she  then  thought  him  and 
still  thinks  him  the  handsomest  man  she  ever  saw. 

Here  the  prosecutor  rested  the  cause,  and  the  counsel  for  the  de- 
fence called  as  a  witness  for  the  prisoner. 

Joseph  Chad  wick,  who  testified,  that  he  had  been  acquainted  with 
the  prisoner,  Joseph  Parker,  a  number  of  years ;  that  witness  re- 
sides in  this  city,  is  a  rigger  by  trade  ;  that  prisoner  worked  in  the 
employ  of  the  witness  a  considerable  time  as  a  rigger ;  that  prisoner 
began  to  work  for  witness  in  September,  1799,  and  continued  to 
work  for  him  till  the  spring  of  1801  ;  that  during  that  period  he 
saw  him  constantly;  that  it  appeared  from  witness'  books  that 
Parker  received  money  from  witness,  for  work  which  he  had  per- 
formed on  the  following  days,  viz :  on  the  6th  of  October,  and  6th 
and  13th  December,  1800 ;  on  the  9th,  16th  and  28th  February, 
and  11th  March,  1801 ;  that  Parker  lived  from  May,  1800,  till  some 
time  in  April,  1801,  in  a  house  in  the  city  of  New  York  belonging 
to  Capt.  Pelor  ;  that  during  that  period,  and  since,  witness  has  been 
well  acquainted  with  the  prisoner. 

Isaac  Ryckman  testified,  that  he  was  an  inhabitant  of  the  city 
of  New  York :  that  he  was  well  acquainted  with  Joseph  Parker,  the 
prisoner  at  the  bar,  and  had  known  him  a  number  of  years  ;  that 
witness  and  Parker  were  jointly  engaged,  in  the  latter  part  of  the 
year  1800,  in  loading  a  vessel  for  Capt.  Tredwell,  of  New  York ; 
that  they  began  to  work  on  the  20th  day  of  December,  1800,  and 
were  employed  the  greater  part  of  the  month  of  January,  1801,  in 
the  loading  of  the  vessel;  that  during  that  time  the  witness  and 
Parker  worked  together  daily  ;  the  witness  recollected  well  that  they 
worked  together  on  the  25th  day  of  December,  1800 ;  he  remem- 
bered-it,  because  he  never  worked  on  Christmas  day,  before  or  since; 
he  knew  it  was  in  the  year  1800,  because  he  knew  that  Parker  lived, 
that  year,  in  a  house  belonging  to  Capt.  Pelor,  and  he  remembered 
their  borrowing  a  screw  for  the  purpose  of  packing  cotton  into  the  hold 
of  the  vessel  they  were  at  work  at,  from  a  Mrs.  Mitchell,  who  lived 
next  door  to  Parker ;  that  witness  was  one  of  the  city  watch,  and  that 
Parker  was  also  at  that  time  upon  the  watch ;  and  that  witness  had 
served  with  him  from  that  time  to  the  present  day,  upon  the  watch, 
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Lesurqnes  published  a  letter  in  the  journals  addressed  to  Duboscq, 
whose  name  had  been  revealed  by  Couriol.  lu  this  he  says :  "  You 
in  whose  place  I  am  about  to  die,  be  satisfied  with  the  sacrifice  of 
my  life.  If  ever  you  are  brought  before  a  court  of  justice,  bear  in 
mind  my  three  children,  covered  with  opprobrium,  their  mother  in 
despair,  and  do  not  prolong  so  many  misfortunes  caused  by  the 
most  f  uneste  resemblance."  On  the  10th  of  March,  1797,  Lesurques 
was  executed.  He  was  dressed  in  white  as  a  symbol  of  his  innocence. 
It  happened  on  Holy  Thursday,  and  he  regretted  he  was  not  to  die 
on  the  day  after,  which  was  Good  Friday.  During  the  passage  from 
the  prison  of  the  conciergerie  to  the  Place  de  Greve,  Couriol,  who 
was  placed  on  the  cart  by  his  side,  kept  constantly  crying  out,  with 
a  loud  voice,  to  the  people,  "  I  am  guilty,  but  Lesurques  is  inno- 
cent." 

When  Lesurques  mounted  the  scaffold  already  red  with  the  blood 
of  Bernard,  he  pronounced  the  following  words  in  delivering  him- 
self to  the  executioner:  "I  pardon  my  judges,  also  the  witnesses 
whose  error  caused  my  condemnation ;  and  Legrand,  who  has  in  no 
small  degree  procured  my  judicial  murder.     I  die  innocent." 

The  protestations  of  innocence  of  Lesurques,  and  above  all  the 
declarations  of  Couriol  at  the  scaffold,  caused  a  great  sensation  in 
the  public  mind;  and  Daubenton,  the^'w^e  de paix,  who  first  com- 
menced the  proceedings  against  him,  being  a  conscientious  man, 
resolved  to  devote  all  his  energy  to  the  investigation  of  the  truth. 
His  first  step  was  to  endeavor  to  arrest  the  three  persons  who  had 
been  mentioned  by  Couriol  as  his  accomplices.  Two  years  passed 
in  fruitless  efforts,  but  at  length  Durochat,  who,  according  to  the 
declaration  of  Couriol,  was  the  man  who,  under  the  name  of  Laborde, 
occupied  the  seat  next  to  the  courier,  was  in  custody  for  theft.  For 
this  offence  he  was  sentenced  to  imprisonment  for  fourteen  years ; 
but  Daubenton,  resolved  upon  arriving  at  the  truth,  accompanied 
him  for  some  distance  on  the  way  to  prison,  and  whilst  at  breakfast, 
at  a  village  on  the  road,  pressed  him  so  hard  that  he  said,  "  Citizen, 
you  are  an  honest  man,  and  as  it  is  all  over  with  me,  I  will  tell  you 
what  you  want  to  know."  He  then  entered  into  a  history  of  the 
whole  affair,  declaring  that  the  criminals  were  himself,  Couriol, 
Eoussi,  Vidal,  and  Duboscq,  whose  great  resemblance  to  Lesurques 
had  caused  the  death  of  that  unfortunate  man.  In  consequence  of  the 
disclosures  of  Durochat,  Vidal  was  arrested  a  few  days  afterwards 
and  was  sworn  to  by  several  witnesses  as  having  been  of  the  party 
who  robbed  the  mail ;  Durochat  was  brought  to  trial  and  condemned 
to  death,  and  Vidal  was  kept  in  prison  to  await  his  trial. 
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been  one  of  the  city  watch ;  that  from  Jane,  1800,  to  May,  1801, 
Parker  served  upon  the  watch  with  witness ;  that,  at  first,  Parker 
served  as  a  substitute  ;  that  witness  remembered  that  Parker,  a  few 
days  after  Christmas,  in  1800,  was  placed  upon  the  roll  of  the  reg- 
ular watch,  in  the  place  of  one  Eansom,  who  was  taken  sick ;  witness 
was  certain  it  was  in  the  period  above  mentioned,  because  that  was 
the  only  time  witness  ever  served  upon  the  watch  ;  that  during  the 
above  period,  witness  and  Parker  were  stationed  together  while  on 
the  watch,  at  the  same  post ;  witness  was  certain  that  Parker,  the 
prisoner  at  the  bar,  was  the  person  with  whom  he  had  served  upon 
the  watch,  and  was  confident  that  during  that  time  Parker  was,  never 
absent  from  the  watch,  more  than  a  week  at  any  one  time. 

The  prisoner's  counsel  here  rested  his  defense,  and  testimonies  on 
behalf  of  the  prosecution  were  continued. 

Moses  Anderson  testified,  that  he  had  lived  at  Haverstraw,  Rock- 
land county;  that  he  had  lived  there  since  the  year  1791 ;  that  he 
knew  prisoner  at  the  bar  well ;  that  he  came  to  the  house  of  the 
witness  in  the  beginning  of  September,  1800  ;  that  he  then  passed 
by  the  name  of  Thomas  Hoag ;  that  he  worked  for  the  witness  eight 
or  ten  days ;  that  from  that  time  till  the  25th  of  December,  prisoner 
passed  almost  every  Sunday  at  witness'  house  ;  that  during  prison- 
er's stay  in  Rockland  county  witness  saw  him  constantly ;  and  if 
prisoner  was  the  person  alluded  to,  he  had  a  scar  on  his  forehead, 
which  he  told  witness  was  occasioned  by  the  kick  of  a  horse ;  he  had 
also  a  small  mark  on  his  neck  [those  marks  the  prisoner  had]  ;  he 
had  also  a  scar  under  his  foot,  between  the  heel  and  ball  of  the  foot, 
occasioned,  as  he  told  witness,  by  treading >on  a  drawing  knife;  that 
that  scar  was  easy  to  he  seen  ;  that  his  speech  was  remarkable,  his 
voice  being  effeminate ;  that  he  spoke  quick  and  lisped  a  little  [these 
peculiarities  were  observable  in  prisoner's  speech  ] ;  that  prisoner 
supped  at  witness'  house  on  the  night  of  his  marriage  in  December, 
1800  ;  that  witness  had  not  seen  prisoner  until  this  day,  since  pris- 
oner left  Rockland,  which  was  between  three  and  four  years  ago  ; 
that  witness  was  perfectly  satisfied  in  his  own  mind  that  prisoner 
was  Thomas  Hoag. 

Lavina  Anderson  testified,  that  she  knew  prisoner  at  the  bar  ;  his 
name  was  Thomas  Hoag;  that  in  September,  1800,  he  came  to 
witness'  house  in  Rockland  county,  and  worked  for  her  husband 
eight  or  ten  days,  then  worked  for  Judge  Suffrein ;  every  Saturday 
night  until  the  prisoner  was  married,  he  and'  a  person  who  passed 
for  his  brother,  came  to  witness'  house  and  staid  till  Monday  morn- 
ing ;  that  witness  washed  for  him  ;  there  was  no  mark  upon  his 
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aged  about  twelve  years,  was  accosted  \>y  a  young  man  whom  they 
had  seen  for  some  time  near  them  picking  berries,  who  asked  her 
if  her  name  was  Ann,  and  on  her  replying  that  it  was,  he  told  her 
that  a  person  a  short  distance-  from  the  bushes  wished  to  see  her, 
and  offered  to  conduct  her  thither.  She  followed  him ;  he  then 
made  an  assault  upon  her,  telling  her  that  if  she  screamed  he  had  a 
knife  in  his  pocket.  He  thus  prevented  an  outcry,  but  failed  in 
accomplishing  his  purpose.  The  girl  shortly  joined  her  companions, 
and  appeared  very  much  frightened,  and  on  reaching  home  told  the 
circumstances  to  her  friends. 

The  next  case  occurred  in  Newton,  on  the  following  Monday,  the 
28th  July,  and  here  too  it  appeared  that  a  number  of  girls  were 
out  gathering  berries,  when  a  young  man  near  them,  and  whom 
they  had  noticed  for  some  time,  came  to  one  of  the  little  girls,  and 
asked  her  if  her  name  was  Ann ;  she  answered  it  was  not.  He  then 
told  her  that  a  child  was  crying  in  the  bushes,  and  desired  her  to 
go  and  see  it;  and  upon  reaching  a  secluded  spot,  took  hold  of  her 
and  told  her  that  if  she  made  any  noise  he  had  a  knife  in  his 
pocket.  The  screams  of  the  unfortunate  girl  were  heard  by  her 
little  companions,  but  they  dared  not  approach  her.  She  was  also 
heard  by  several  people  in  the  neighborhood.  A  Mr.  Houghton  and 
his  wife,  who  came  to  her  assistance,  testified  that  when  near  they 
saw  a  man  near  the  girl,  with  his  back  to  them,  and  the  little  girl 
was  picking  up  the  berries  which  were  spilt  upon  the  ground.  The 
girl  was  crying,  and  appeared  much  frightened,  her  face  scratched, 
and  her  dress  much  torn — the  scoundrel  again  escaped,  was  seen 
<ind  pursued,  but  not  overtaken. 

On  the  14th  of  August  following,  the  prisoner  was  seen  by  the 
same  Houghton  drinking  at  his  well,  and  was  immediately  recog- 
nized by  him  and  his  wife,  as  the  same  man  they  had  seen  on  the 
28th  July,  and  who  committed  the  assault  upon  the  girl.  The 
prisoner  was  soon  arrested,  and  on  being  told  on  what  account,  said 
he  could  prove  that  at  the  time  of  the  commission  of  these  crimes 
he  was  in  New  Hampshire.  He  was  immediately  taken  to  a  Hotel 
in  Watertown,  and  the  two  girls  spoken  of,  together  with  fifty  or 
sixty  persons,  attended  the  examination  of  the  prisoner ;  the  girls 
were  separately  taken  into  a  room,  and  they  each  pointed  out  the 
prisoner  as  the  man  who  had  committed  the  assault  upon  them. 
The  prisoner  was  then  taken  to  a  squire's  oflSce  in  Cambridgeport, 
and  the  witnesses  in  both  cases  sent  for,  and  they  in  turn  severally 
identified  him  as  the  man.  One  man  swore  that  he  saw  the  pris- 
oner on  the  26th  of  Julyj  and  had  considerable  conversation  with 
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could  tell  better  if  he  would  let  her  look  at  his  head ;  that  accord- 
ingly she  looked  aud  saw  a  scar  upon  his  forehead,  which  she  had 
often  remarked  upon  the  head  of  Hoag.  Witness  admitted  she  had 
mentioned  her  suspicions  to  her  husband,  and  that  her  husband  had 
told  prisoner  of  it,  and  had  brought  him  to  the  house.  Witness 
added  that  she  was  confident  prisoner  was  the  person  who  passed  at 
Eockland  as  Thomas  Hoag. 

James  Secor  testified,  that  he  had  been  married  about  two  years 
and  a  half ;  that  he  brought  his  wife  to  town  about  a  week  after  his 
marriage ;  that  he  knew  Hoag  in  Eockland,  and  had  repeatedly  seen 
him  there  ;  when  he  saw  prisoner  at  his  house  in  town,  thought  him 
to  be  the  same  person ;  witness'  wife  had  mentioned  to  him  that 
Hoag  had  a  remarkable  scar  on  his  forehead,  and  when  prisoner  was 
at  witness'  house,  he  saw  on  his  head  the  scar  that  his  wife  had  de- 
scribed. 

-  Nicholas  W.  Conklin  testified,  that  he  lived  in  Eockland  county ; 
that  he  knew  the  prisoner  at  the  bar ;  that  his  name  was  Thomas 
Hoag  ;  that  he  could  not  be  mistaken  ;  that  Hoag  had  worked  a  con- 
siderable time  for  him  ;  that  during  that  time  he  had  eaten  at  wit- 
ness' table ;  that  Hoag  being  a  stranger,  and  witness  understand- 
ing that  he  was  paying  his  addresses  to  Catharine  Secor,  witness 
took  a  good  deal  of  notice  of  him  ;  thought  him  a  clever  fellow ;  saw 
a  great  deal  of  him  ;  lived  in  a  house  belonging  to  witness.  When 
witness  saw  prisoner  at  this  place,  he  knew  him  instantly  ;  his  gait, 
his  smile,  which  is  a  very  peculiar  one,  his  very  look  was  that  of 
Thomas  Hoag.  Witness  endeavored,  but  in  vain,  to  find  some  dif- 
ference in  appearance  between  prisoner  and  Hoag ;  he  was  satisfied 
in  his  mind  that  he  is  the  same  person.  Hoag,  he  thought,  was  about 
twentj'-eight  or  thirty  years  of  age;  he  thought  Hoag  had  a  small 
scar  on  his  neck. 

Michael  Burke  testified,  that  he  lived  in  Catharine  street ;  that  he 
formerly  lived  in  Haverstraw ;  he  saw  prisoner  several  times  at  Hav- 
erstraw,  before  and  after  his  marriage  in  December,  1800  ;  that  he 
was  as  well  satisfied  as  he  could  be  of  anything,  that  prisoner  was  the 
same  person  he  knew  in  Haverstraw,  that  about  two  years  ago  he 
met  the  prisoner  in  the  Bowery,  at  the  time  of  the  Harlem  races 
prisoner  spoke  to  witness,  and  said,  "Am  I  not  a  relation  of  yours." 
Witness  replied,  "  I  don't  know."  Prisoner  said,  "  I  am  ;  I  married 
Katy  Secor,"  Upon  cross-examination  witness  admitted  that  he 
and  prisoner  had  had  a  quarrel  respecting  witness  calling  prisoner 
Thomas  Hoag  ;  that  the  above  conversation  was  after  the  trial  in  the 
justice's  court,  and  witness  when  asked  if  he  was  at  the  trial,  said  he 
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mistaken  as  to  dates,  and  thought  it  might  have  been  on  the  19th 
and  21st  of  July,  but  the  dates  could  not  be  altered,  and  the  jury 
acquitted  the  prisoner  without  retiring  from  the  court  room,  and  he 
was  discharged.  There  is  one  thing  very  remarkable  about  the 
case ;  that  is,  that  a  person  so  nearly  resembling  the  villain  who 
committed  these  enormities  should  be  immediately  recognized  by  all 
these  witnesses  dov  government,  at  the  well  of  Mr.  Houghton, 
drinking,  only  two  weeks  after  the  offences  were  committed;  it 
would  seem  still  more  strange  that  the  prisoner,  if  guilty,  should 
be  found  there  ;  there  probably  never  was  a  fact  more  satisfactorily 
proved  than  the  innocence  of  the  prisoner.  It  has  been  a  most  remark- 
able case,  the  witnesses  for  the  government  were  all  mistaken  as 
to  the  identity  of  the  prisoner ;  a  fact,  as  the  judge  well  remarked, 
almost  sufficient  to  shake  all  confidence  in  human  testimony. 


Negeo  Case. 

The  following  account  was  published  in  the  Fayetteville  Iforth 
Carolinian,  as  having  occurred  in  Orange  County,  North  Carolina. 

A  married  woman,  whose  husband  was  off  at  work  about  thirty 
miles,  was  attacked  one  night  by  a  negro  man,  who  succeeded  no 
further  than  to  frighten  her  very  much. 

She  forthwith  gave  information,  and  had  a  free  negro  in  the  neigh- 
borhood arrested.  The  trial  came  on,  and  she  swore  positively  that 
the  free  negro  was  the  man.  Another  witness,  an  old  man  who  was 
passing  by  the  house  just  before  the  act  was  committed,  also  swore 
that  he  had  met  this  free  negro,  and  that  the  free  negro  spoke  to  him 
(at  some  distance)  and  asked  him  if  the  man  who  lived  at  that  house 
was  at  home,  and  if  there  were  any  dogs  there.  The  old  man  told 
him  that  the  man  was  not  at  home,  and  that  there  were  no  dogs 
there.  The  free  negro  proved,  by  two  highly  respectable  young 
gentlemen,  that  he  was  at  their  father's  house  on  the  very  night ; 
and  at  the  very  hour  when  the  act  was  said  to  be  committed.  What 
would  have  been  done  with  the  negro  is  hard  to  say,  under  the  cir- 
cumstances, had  not  the  matter  taken  quite  a  new  turn. 

It  so  happened,  as  many  other  strange  things  happen,  that  there 
was  a  slave  man  or  boy  in  the  neighborhood,  the  very  counterpart  of 
the  free  negro  as  to  color,  face  and  form ;  and  belonging  to  the  father 
of  the  young  gentlemen  who  testified  that  the  free  negro  was  at  their 
house  on  the  night  of  the  crime.     The  slave  boy  confessed  that  it 
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Capt.  Pelor's  house  :  never  knew  him  absent  from  the  city  during 
that  time,  for  a  day,  except  when  he  was  working  on  board  one  of  the 
United  States  frigates,  about  a  week  at  Staten  Island.  In  the  year 
1799,  prisoner  hurt  himself  on  board  the  Adams  frigate,  and  then 
went  to  his  father's  in  Westchester  county,  and  was  absent  near  a 
month  ;  he  was  very  ill  when  he  left  town ;  witness  went  with  him 
and  brought  him  back  again,  before  he  was  quite  recovered  ;  recol- 
lects Parker  and  some  other  company  passing  Christmas  eve  at  wit- 
ness' house  the  year  that  Parker  lived  in  Capt.  Pelor's  house,  which 
was  in  1800. 

Susannah  Wendell  testified,  that  she  had  known  witness  for  six 
years  past  ;  that  he  married  witness'  daughter  ;  knew  him  when  he 
lived  in  Capt.  Pelor's  house.  Parker's  wife  was  then  ill,  and  witness 
had  occasion  frequently  to  visit  her  ;  saw  prisoner  there  almost 
daily. 

Prisoner,  excepting  the  time  when  he  was  sick,  and  went  to  his 
father's  in  Westchester,  has  never  been  absent  from  the  city  more 
than  one  week  since  his  marriage  with  witness'  daughter. 

Here  it  was  agreed  between  the  attorney-general  and  the  counsel 
for  prisoner,  that  the  prisoner  should  exhibit  his  foot  to  the  jury,  in 
order  that  they  might  see  whether  there  was  that  scar  which  had  been 
spoken  of  in  such  positive  terms  by  several  of  the  witnesses  on  the 
part  of  the  people. 

Upon  exhibiting  his  foot,  not  the  least  mark  or  scar  could  be  seen 
on  either  of  them. 

In  further  confirmation  of  prisoner's  innocence,  there  was  adduced 
on  his  behalf  one  more  witness  : — 

Magnus  Beekman,  who  testified  that  he  was  captain  of  the  city 
watch  of  the  second  district ;  that  he  was  well  acquainted  with  the 
prisoner,  Joseph  Parker ;  that  he,  Parker,  had  been  for  many  years  a 
watchman,  and  had  done  duty  constantly  on  the  watch ;  that  witness, 
on  recurring  to  his  books,  where  he  keeps  a  register  of  the  watchmen 
and  of  their  times  of  service,  found  that  prisoner,  Joseph  Parker,  was 
regularly  upon  duty  as  a  watchman  during  the  months  of  October. 
November  and  December,  1800,  and  January  and  February,  1801, 
and  particularly  that  he  was  upon  duty  the  26th  of  December,  1800. 
•  The  jury,  without  retiring  from  the  bar,  found  a  verdict  of  not 
guilty. 
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Case  of  Greenwood. 

The  following  case  is  copied  from  an  English  paper : 
A  young  gentleman  articled  to  an  attorney  in  London,  was  tried 
on  five  indictments  for  different  acts  of  theft.  A  person  resembling 
the  prisoner  in  size  and  general  appearance  had  called  at  various 
shops  in  the  metropolis,  for  the  purpose  of  looking  at  jewelry,  books, 
and  other  articles,  with  the  pretended  intention  of  making  purchases, 
but  managed  to  make  off  with  the  property  placed  before  him, 
while  the  shopkeepers  were  engaged  in  looking  out  other  articles. 
In  each  of  these  cases,  the  prisoner  was  positively  identified  by 
several  persons,  while  in  a  majority  of  them  an  cUibi  was  clearly 
and  positively  established,  and  the  young  man  was  proved  to  be  of 
orderly  habits  and  irreproachable  character,  and  under  no  tempta- 
tion from  want  of  money,  to  resort  to  acts  of  dishonesty.  Similar 
depredations  on  other  tradesmen  had  been  committed  by  a  person 
resembling  the  prisoner,  and  those  proved  that,  though  there  was  a 
considerable  resemblance  to  the  prisoner,  he  was  not  the  person  who 
had  robbed  them.  The  prisoner  was  convicted  on  one  indictment, 
but  acquitted  on  all  the  others;  and  the  judge  and  jurors  who  tried 
the  three  last  cases,  expressed  their  conviction  that  the  prisoner  had 
been  mistaken,  and  that  the  prosecutors  had  been  robbed  by  another 
person  resembling  the  prisoner.  A  pardon  was  immediately  pro- 
cured in  respect  of  that  charge  on  which  the  conviction  had  taken 
place. 

Not  many  months  before  the  last  mentioned  case,  a  respectable 
young  man  was  tried  for  a  highway  robbery,  committed  in  the  neigh- 
borhood of  Bethnal  Green,  in  which  neighborhood  both  he  and  the 
prosecutor  resided.  The  prosecutor  swore  positively  that  the  pris- 
oner was  the  man  who  robbed  him  of  his  watch.  The  counsel  for 
the  prisoner  called  a  genteel  young  woman,  to  whom  the  prisoner 
paid  his  addresses,  who  gave  evidence  which  proved  a  complete  alibi. 
The  prosecutor  was  then  ordered  out  of  court,  and  in  the  interval, 
another  young  man,  of  the  name  of  Greenwood,  who  awaited  his 
trial  on  a  capital  charge  of  felony,  was  introduced,  and  placed  by 
the  side  of  the  prisoner.  The  prosecutor  was  again  placed  in  the 
witness  box,  and  addressed  thus  :  "  Eemember,  sir,  the  life  of  this 
young  man  depends  upon  your  reply  to  the  question  that  I  am  about 
to  put.  Will  you  swear  again  that  the  young  man  at  the  bar  is 
the  person  who  assaulted  you  ? "    The  witness  turned  his  head 
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When  they  arrived  the  magistrate  was  engaged,  and  they  sat 
down  in  an  outer  office.  Soon  afterwards,  a  clerk  of  i'hejuge  de  paix 
received  a  communication  from  two  persons,  who  were  in  the  same 
room  as  Guesno  and  Lesurques,  and  immediately  imparted  it  to  his 
superior.  These  persons,  were  servants  of  the  inn  at  which  the 
highwaymen  had  put  up,  and  they  had  come  to  Paris  for  the  purpose 
of  making  their  depositions. 

They  had  no  sooner  seen  Guesno  and  Lesurques  than  they  im- 
agined they  recognized  in  them  two  of  the  murderers.  The  juge  de 
paix  when  informed  hy  his  clerk  of  what  these  witnesses  stated, 
felt  it  his  duty  to  interrogate  them  on  the  subject,  although  he 
thought  it  incredible  that  Lesurques  should  have  come  thus  before 
him  if  he  had  been  guilty  of  the  crime.  The  witnesses,  however, 
swore  so  positively  to  both  that  M.  Daubeuton  was  bound  to  commit 
them  to  prison. 

The  astonishment  of  Lesurques  was  very  great,  but  his  innocence 
and  the  belief  that  in  a  single  day  he  would  be  able  to  show  how  un- 
founded was  the  accusation  against  him,  sustained  him  in  his  unex- 
pected and  painful  position.  As  the  investigation  proceeded,  how- 
ever, his  situation  became  perilous,  for  although  there  were  several 
depositions  from  respectable  persons  establishing  an  alibi,  yet  on  the 
other  hand  the  persons  of  the  inn  at  Mongeron,  and  those  of  a  cafe 
at  Lieursain,  at  which  places  the  highwaymen  had  stopped,  swore 
in  the  most  positive  manner  that  he  was  of  the  party.  Lesurques, 
Guesno,  and  Couriol  were  all  ordered  for  trial. 

Guesno  again  established  an  alibi,  of  the  reality  of  which  not 
the  slightest  doubt  could  be  entertained,  and  he  was  accordingly 
acquitted. 

Couriol  was  found  guilty  and  condemned  to  suffer  death.  Lesurques 
established  an  alibi  by  a  mass  of  evidence,  which  was  sufficient  to 
convince  the  jury  of  his  innocence,  and  fully  warranted  the  calm  con- 
fidence with  which  he  appeared  at  the  bar.  Legrand,  a  wealthy  jew- 
eler and  a  fellow-countryman  of  the  prisoner,  deposed  that  on  the 
day  the  crime  was  committed,  Lesurques  passed  a  great  part  of  the 
morning  at  his  (Legrand's)  house.  His  testimony  was  confirmed  by 
another  jeweler,  named  Aldenof.  Ledru  and  Chauiser,  two  other 
^fitnesses,  deposed  that  Lesurques  dined  in  company  with  them  on  the 
?ame  day,  in  the  Eue  Montorgueil ;  that  they  afterwards  went  with 
him  to  a  cafe  to  take  coffee  and  liqueurs,  and  then  they  walked  with 
him  to  the  door  of  his  house.  Beaudart,  a  painter,  strengthened  this 
evidence  by  declaring  that  he  was  with  Lesurques  at  his  apartment 
at  night,  and  remained  with  him  until  he  got  into  bed. 


CASE   OP  LUTHEB  HAUSE.  463 

and  never  went  hy  the  name  of  Emily  Jane.     Under  these  circum- 
stances, the  plaintiff  obtained  a  verdict. 


Case  of  Luther  Hause. 

This  case  came  on  for  trial  at  the  city  of  Bangor,  in  Maine,  Jan- 
uary 16,  1849,  on  a  charge  of  obtaining  goods  under  false  pretences. 
The  action  was  brought  by  James  Hause,  Esq.,  of  Corinna,  against 
Luther  Hause,  of  Troy.  The  case  excited  great  interest  here  on 
account  of  the  strange  and  apparently  unaccountable  state  of  facts 
which  it  developed,  and  was  reported  in  the  £angor  Courier,  as 
follows : — 

It  appeared  that  Luther  Hause,  of  Troy,  son  of  Seth  Hause,  now 
twenty-four  years  of  age,  was  a  wild,  unrestrained  boy,  and  at  any 
time  ready  for  mischief.  He  has  a  keen  eye,  and  has  been  at  work 
about  this  city  for  a  few  years  as  a  common  laborer.  And  last 
summer  he  imposed  upon  the  family  of  James  Hause,  Esq.,  of 
Corinna,  by  claiming  to  be  their  long  lost  son,  and  in  that  character 
obtained  money  and  goods  to  the  amount  of  about  one  hundred  dol- 
lars.    It  was  for  this  offence  that  the  present  action  was  brought. 

James  Hause,  Esq.,  who  is  an  intelligent  man,  a  justice  of  the 
peace,  and  is  respected  by  all  who  know  him — a  man  of  property 
and  strongly  attached  to  his  children — ^testified  that  he  had  a  son 
by  the  name  of  James  Rowland  Hause,  who  left  home  about  three 
years  since  in  company  with  a  neighbor  of  his,  went  to  New  Bedford 
and  there  shipped  on  a  whaling  voyage  in  a  vessel  by  the  name  of 
Copia. 

The  first  he  ever  heard  of  Luther  Hause,  the  defendant,  was  in 
June  last,  when  three  of  his  neighbors,  who  had  known  his  son 
Rowland  from  his  boyhood,  were  in  Bangor  and  saw  this  young 
man,  and  asked  him  if  his  name  was  not  James  Rowland  Hause. 
He  said  it  was  not ;  that  his  name  was  Luther  Hause.  But  they 
thought  they  could  not  mistake  the  fact,  and  insisted  upon  his 
being  Rowland,  and,  after  much  conversation  with  him,  they  urged 
him  to  return  to  his  father's  house  with  them.  This  he  refused  to 
do.  These  men  returned  home  and  informed  the  witness  that  they 
had  seen  and  conversed  with  his  son,  at  Bangor,  and  that  he  ap- 
peared to  be  partially  insane  or  something  of  the  kind  and  declared 
that  his  name  was  Luther  Hause.  This  intelligence  brought  the 
witness  and  his  wife  immediately  to  Bangor,  where  they  searched 
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Lesurques,  and  the  court  condemned  him  to  death.  Scarcely  had 
the  judgment  been  passed,  when  Lesurques,  rising  up,  calmly  ad- 
dressed the  judges  as  follows  :  "  I  am  innocent  of  the  crime  which 
is  imputed  to  me.  Ah  !  citizens,  if  it  is  frightful  to  murder  on  the 
highway,  it  is  not  less  so  to  punish  an  innocent  man."  Couriol,  also 
condemmed  to  death  in  his  turn,  pronounced  these  words :  "  I  am 
guilty,  and  I  acknowledge  my  crime,  but  Lesurques  is  innocent." 
He  reiterated  this  declaration  four  times,  and  when  he  returned  to 
prison,  wrote  to  his  judges  a  letter  full  of  sorrow  and  repentance. 

"  I  never  was  acquainted  with  Lesurques,"  said  he  ;  "  my  accom- 
plices are  Vidal,  Koussi,  Durochat,  and  Duboscq.  The  likeness 
between  Duboscq  and  Lesurques  has  misled  the  witnesses." 

Madeleine  Breban  presented  herself,  after  judgment  to  renew  her 
declaration.  Two  other  persons  also  joined  her  in  declaring  that 
before  the  condemnation  she  had  told  them  that  Lesurques  had  ■ 
never  any  connection  with  the  prisoners,  and  that  he  was  the  victim 
of  his  resemblance  to  Duboscq.  The  declaration  of  Couriol,  that  he 
was  justly  condemned,  and  his  demand  for  a  reprieve  in  favor  of 
Lesurques  caused  a  doubt  to  arise  in  the  minds  of  the  judges. 
They  hastened  to  demand  a  reprieve  from  the  directory,  which, 
alarmed  at  the  idea  of  seeing  an  innocent  man  perish,  had  recourse 
to  the  legislative  body,  all  judicial  resources  having  been  exhausted. 
The  message  of  the  directory  to  the  council  of  the  five  hundred  was 
pressing.  It  demanded  a  delay  of  the  execution,  and  some  indica- 
tion as  to  the  course  to  be  pursued  in  the  case.  It  concluded  in 
these  words  :  "  Ought  Lesurques  to  perish  on  the  scaffold  because 
he  resembles  a  criminal  ?  " 

The  legislative  body  passed  to  the  order  of  the  day,  saying  all  had 
passed  legally,  and  that  a  particular  case  could  not  warrant  an  infor- 
mation of  form  previously  determined  on,  and  that  to  put  aside  for 
such  reasons  a  condemnation  formally  pronounced  by  a  jury,  would 
be  to  overturn  all  ideas  of  justice  and  equality  before  the  laws.  The 
right  of  grace  had  been  abolished,  and  neither  resource  nor  hope 
remained  to  Lesurques.  He  supported  his  fate  with  firmness  and 
resignation,  and  on  the  day  of  his  death  he  wrote  to  his  wife  :  "  My 
dear  love,  no  one  can  avoid  his  destiny.  Since  I  am  to  be  murdered 
juridically,  I  will  at  least  undergo  my  fate  with  the  courage  of  a 
man.  I  send  you  my  hair,  and  when  your  children  shall  have 
grown  up  you  will  divide  it  amongst  them."  In  a  farewell  note  to 
his  friends,  he  confined  himself  to  expressing  this  regret :  "  Truth 
has  not  been  able  to  make  itself  heard ;  I  am  to  perish,  the  victim 
of  a  mistake."     After  his   condemnation,  and  during  his  appeal, 
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"Do  you  recollecjt  the  negro  vision  ?"  "I  declare,"  said  he,  "  I've 
not  thought  of  it  since  I  went  away,  and  I  don't  know  as  I  can 
repeat  half  of  it."  He  then  commenced  and  repeated  the  most  of 
it.  This  confirmed,  in  their  minds,  the  fact  that  it  was  their  son 
Rowland.  Mrs.  Hause  stated,  also,  that  he  acted  strangely  at  times. 
He  would  pray,  sing,  swear,  and  ask  blessings.  When  she  would 
ask  him  questions  about  the  past,  he  would  say,  "  You  have  been 
told  and  believe  that  I  am  not  Rowland,  and  I  will  not  tell  you  any- 
thing about  it."  But  her  strong  affection  for  her  son  blinded 
her  eyes,  and  made  her  believe  that  this  young  man  was  her  son. 

Mr.  Hause  stated  that  some  years  ago  he  sold  a  man  a  yoke  of 
oxen,  and  went  to  Harmony  in  company  with  Rowland  to  see  about 
them.  This  young  man  one  day  told  him  all  about  going  to  Har- 
mony with  him  after  the  oxen. 

Miss  Rebecca  Hause,  daughter  of  James  Hause,  testified  that  she 
kept  school  last  summer  in  Brewer ;  that  Luther  Hause,  the  pris- 
oner, came  to  the  house  where  she  boarded  in  company  with  a  neigh- 
bor, who  introduced  him  to  her  as  Mr.  Clark.  She  took  no  notice 
of  him.  This  was  on  the  fourth  day  of  July  last,  in  the  forenoon. 
In  the  afternoon  of  the  same  day,  she  came  to  Bangor  and  stopped, 
at  the  house  of  her  uncle,  John  M.  Foster,  Esq.  While  there  this, 
same  neighbor  called,  and  began  to  talk  with  her  about  Rowland, 
He  asked  her  if  she  thought  she  should  know  him  if  she  saw  him- 
She  said  she  thought  she  would.  He  then  pointed  to  Luther  Hause, 
who  was  some  distance  from  the  house,  sitting  with  his  back 
towards  her,  and  asked  her  if  that  was  Rowland  ?  She  said  it 
looked  like  him  in  the  back.  He  then  called  Luther  into  the  house; 
and  introduced  him  to  her  as  Rowland  Hause,  her  brother.  He 
said  he  called  upon  her  in  Brewer  without  telling  who  he  was,  to  see 
if  she  would  know  him.  He  said  he  knew  this  man  to  be  her 
brother  Rowland,  for  he  had  talked  with  him.  She,  still  doubting, 
said,  "  If  you  are  my  brother,  you  have  a  scar  on  your  head  where  I 
hurt  you  when  you  were  a  little  boy."  She  felt  of  his  head  and 
found  a  scar.  He  then  told  her  he  had  been  in  Bangor  some  time. 
''  Why,"  said  she,  "  have  you  not  been  home  ?  "  "  Because,"  said 
he,  "  I  am  poor,  and  my  clothes  are  poor,  and  I  am  ashamed  to  go 
home.  Sometimes  I  go  by  the  name  of  Luther,  and  sometimes  by 
the  name  of  John  Hause. 

She  testified  that  she  thought  he  was  her  brother  and  made  him 
promise  to  go  home.  He  in  return  made  her  promise  not  to  send 
word  to  her  father  that  he  was  here.     She  kept  her  promise. 

Rebecca  is  a  fine  looking,  intelligent  girl,  and  it  is  astonishing 
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Four  years  after  the  commission  of  the  crime,  Duboscq  was  ar- 
rested, and  thrown  into  prison  at  V^ersailles  with  Vidal.  Here  they 
attempted  to  escape.  Vidal  succeeded,  but  Duboscq  fell,  and,  break- 
ing his  leg,  was  again  confined. 

Soon  afterwards,  however,  Duboscq  having  been  cured,  made 
another  attempt  to  escape,  which  was  successful;  but  Vidal  being 
retaken  was  brought  to  trial,  found  guilty,  condemned  to  death,  and 
executed.  At  the  end  of  another  year,  Duboscq  was  again  captured 
and  being  confronted  with  all  the  witnesses  who  had  sworn  to  the 
guilt  of  Lesurques,  they  declared  that  they  had  been  deceived  by 
the  extraordinary  resemblance  of  the  two,  but  thej-  had  now  not 
the  slightest  doubt  that  Duboscq  was  the  criminal.  On  the  trial, 
this  testimony  was  reproduced,  and  the  declaration  of  Madeleine 
Breban  had  due  force.  Duboscq  was  condemned  to  death,  and  was 
executed  on  the  3d  Veutose,  year  X.  Eoussi,  the  remaining  crim- 
inal, was  afterward  taken,  and  being  tried  was  also  condemned  to 
death.  He  went  to  the  scaffold  full  of  repentance,  after  having 
signed  the  following  paper  :  "  I  declare  that  Lesurques  was  inno- 
cent ;  but  this  declaration  which  I  have  made  to  my  confessor  is 
not  to  be  published  for  six  months."  In  consequence  of  this  un- 
equivocal evidence  of  the  innocence  of  Lesurques,  strenuous  efforts 
were  made  by  Daubenton,  on  behalf  of  the  family  of  the  victim,  to 
obtain  all  that  was  then  possible  from  human  justice,  namely,  the 
revision  of  the  sentence,  and  the  public  acknowledgment  of  the 
error  which  led  to  his  untimely  fate.  All  his  efforts,  however,  were 
fruitless.  Since  the  revolution  of  1830,  petitions  to  the  same  effect 
have  been  almost  annually  presented  to  the  Chambers,  but  up  to 
this  hour  justice  has  not  been  done.  The  Gazette  des  Tribunaux, 
from  which  we  have  taken  the  above  account,  says :  "  The  question 
of  the  revision  of  the  sentence  is  still  undecided.  The  widow  of 
Lesurques  has  just  died,  and  there  remain  of  the  family  only  a  son 
and  a  daughter,  who  at  the  death-bed  of  their  mother,  promised 
solemnly  they  would  follow  up  the  application  in  which  their  un- 
fortunate mother  had  persisted  through  life. 


Case  at  Lowell. 

The  following  notice  of  a  trial  was  published  in  a  Lowell  paper, 
in  the  fall  of  1845.     The  name  of  the  party  is  not  given. 

On  Saturday,  the  26th  of  July,  as  a  number  of  young  girls  and  a 
little  boy  were  out  gathering  berries  in  Medford,  one  of  the  girls, 
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of  Troy,  was  summoned  and  appeared  at  the  trial,  and  there  recog- 
nized the  prisoner  as  his  son. 

During  the  trial  there  was  great  excitement,  and  about  four  hun- 
dred persons  were  present,  and/apparently  the  mass  of  them  in  favor 
of  Luther,  believing  him  to  be  Rowland.  The  justice  sustained  the 
warrant,  and  upon  the  adjournment  of  the  court,  the  sovereign  mob 
hustled  the  prisoner  out  of  the  way. 

A  warrant  was  issued  against  Luther  Hause  et  als,  for  conspiracy 
to  obtain  goods  under  false  pretences.  That  cause  was  tried  before 
Justice  Sprague,  who  discharged  them. 

Justice  White  had  issued  a  mittimus  against  Luther  Hause,  for 
want  of  bonds,  and  thus  brought  him  before  the  district  court.  The 
case  was  conducted  on  the  part  of  the  State  by  the  county  attorney, 
Mr.  Waterhouse.  For  the  prisoner,  Abner  Knowles,  David  Barker, 
of  Exeter,  andV.  A.  Sprague,  of  Corinna.  Mr.  Knowles  argued  the 
case  very  ably  and  with  a  good  deal  of  ingenuity,  and  contended  that 
Hause  and  his  family  had  deceived  the  young  man  instead  of  his  de- 
ceiving them  ;  that  when  he  was  first  seen  in  Bangor  he  stated  dis- 
tinctly that  his  name  was  Luther  Hause ;  that  they  dragged  him  to 
Corinna,  and  forced  him  to  say  that  he  was  James  Rowland  Hause ; 
there  was  no  pretence  that  he  was  any  one  else  than  Luther  Hause  ; 
and  that  James  Hause,  if  he  had  opened  his  eyes  to  the  light  around 
him,  might  have  known  that  he  was  Luther  Hause.  The  judge 
charged  very  strongly  against  the  prisoner.  The  jury  after  being 
out  a  very  few  minutes  came  into  court  with  a  verdict  of  guilty. 

We  understand  that  the  jury,  upon  the  first  ballot  were  unani- 
mous for  conviction.  We  also  understand  that  James  Hause,  learned 
some  time  since  that  his  son,  James  Rowland,  was  in  California,  to 
which  place  he  deserted  from  the  vessel  he  sailed  in ;  and  yet  he  was 
made  to  believe  that  this  young  man  was  his  son. 


Case  of  Mks.  McCaffrey. 

The  following  case,  beyond  all  question  authentic,  we  extract  from 
a  New  York  paper  : 

"  On  the  9th  inst.,  the  police  found  at  132  Cherry  street,  N.  Y., 
and  conveyed  to  the  Morgue,  the  body  of  an  unknown  woman,  who 
was  supposed  to  have  been  murdMed.  Her  skull  was  fractured  as  if 
by  a  blunt  instrument. 

"Ellen  Davis,  241  West  Fourteenth  street,  called  at  the  Morgue 
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him,  and  that  he  took  considerahle  notice  of  him,  as  he  bore  a  strong 
resemblance  to  a  relative  of  his.  He  identified  the  prisoner  at  once 
as  the  man. 

-Ail  the  witnesses,  to  the  number  of  ten,  swore  that  they  had  not 
a  doubt  that  the  prisoner  at  the  bar  was  the  same  person  they  had 
seen  at  Medford  on  the  26th  July,  and  at  Newton  on  the  28th,  and 
who  had  committed  these  crimes. 

It  became  apparent  that  the  only  important  point  in  the  case  was 
the  identity  of  the  prisoner  with  the  monster  who  committed  these 
crimes.  The  counsel  for  the  defense  contended  that  they  should 
prove  an  alibi — that  the  prisoner  was  in  New  Hampshire  at  the 
time  the  offenses  were  committed.  To  prove  this  they  called  a  Mr. 
Ames,  of  Keene,  who  testified  that  the  prisoner  rode  with  him  on 
the  22d  July  last,  and  that  he  saw  him  every  day  from  that 
to  the  28th,  and  during  that  time  the  prisoner  bought  a  trunk  at 
his  store  ;  the  trunk  was  in  court,  and  the  witness  identified  it  at 
once  as  the  one  he  sold.  He  said  the  prisoner  boarded  at  the  Eagle 
Hotel  in  Keene.  The  bar-keeper  of  the  Eagle  Hotel  was  called, 
and  confirmed  this,  and  further  testified  that  he  sat  beside  the 
prisoner  every  day  from  the  22d  to  the  28th  July,  that  the  prisoner 
was  constant  at  his  meals,  and  that  he  saw  him  frequently  besides, 
and  conversed  with  him ;  both  witnesses  testified  in  the  strongest 
manner  that  they  saw  the  prisoner  at  a  caravan  show  on  the  26th 
July  in  Keene. 

A  stage  driver  testified  that  on  the  28th  July  (the  day  on  which 
the  assault  was  committed  in  Newton),  the  prisoner  registered  his 
name  in  the  stage  office  at  Keene  for  Concord,  and  that  he  rode  on 
the  seat  with  him  all  the  way  from  Keene  to  Concord  that  day,  and 
had  considerable  conversation  with  him.  Mr.  Stewart,  a  tailor  in 
Concord,  testified  that  he  made  a  pair  of  pantaloons  for  the  prisoner 
on  the  26th  of  July,  and  from  a  peculiarity  of  make  identified  those 
now  worn  by  the  prisoner  in  court  as  those  he  made.  Another  wit- 
ness testified  that  he  saw  the  prisoner  about  the  1st  of  August  in 
Monmouth,  on  his  way  to  Nashua.  Several  of  the  witnesses  were 
recognized  by  the  prisoner  in  court,  and  called  by  name  by  him ; 
every  one  of  these  witnesses  swore  that  they  had  not  a  doubt  that 
the  prisoner  at  the  bar  was  the  same  man  they  saw  in  New  Hamp- 
shire as  described. 

The  counsel  for  defence  here  rested  their  case,  having  proved  the 
most  remarkable  case  of  alibi  that  has  ever  been  known  in  this  coun- 
try. The  counsel  for  the  government  admitted  the  alibi  on  the 
26th  and  27th  July,  but  thought  the  government  witnesses  were 
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witnessing  such  a  sad  occurrence,  and  might  have  passed  into  obliv- 
ion, had  I  not  the  next  morning  heard  the  sequel,  and  subsequently 
satisfied  myself,  by  personal  investigation,  of  the  accuracy  of  the 
details.  They  were  briefly  as  follows :  The  corpse  was  conveyed  to 
the  house  of  the  deceased,  and  met  at  the  door  by  the  widow,  who 
embraced  it  in  an  agony  of  distress,  and  indulging  in  those  extrav- 
agant demonstrations  so  common  in  women  of  her  class.  She  was 
finally  induced  to  retire  to  her  apartment.  The  body  was  deposited 
in  an  adjoining  chamber,  and  the  bystanders  gradually  dispersed. 
A  few  hours  after,  the  woman's  husband  returned  home. 

The  explanation  is  very  simple.  The  deceased  proved  to  be  an 
entire  stranger.  The  personal  resemblance  between  the  two  men 
was  very  strong,  and  their  garments  also  similar.  In  the  horror  of 
the  moment,  the  recognition  by  the  neighbors  was  not  surprising, 
while  the  wife  had  been  already  apprized  by  a  messenger  of  the  fatal 
event,  was  prepared  to  receive  her  husband's  corpse,  and  did  not 
stop  to  scrutinize  closely  the  familiar  features,  but,  the  first  burst 
of  grief  over,  turned  away  to  indulge  her  agony,  leaving  to  others 
the  task  of  disrobing  the  corpse.  Perhaps  a  subsequent  examination 
of  the  clothing  might  have  led  to  a  discovery  of  the  error." 


Case  op  Diligence  Keeet. 

The  following  case  is  from  a  New  York  newspaper : 
Twenty  years  ago  there  lived  at  Kirk  Langley  a  young  fellow 
named  Diligence  Kerry.  He  was  of  an  ambitious  temper,  and, 
wearied  of  the  monotony  and  limited  scope  of  life  in  a  rural  hamlet, 
resolved  to  seek  his  fortune  elsewhere.  With  the  aid  of  friends  he 
procured  an  appointment  in  India.  Just  before  starting  he  mar- 
ried a  lovely  girl  of  the  village.  It  was  agreed  she  should  not  go 
out  with  him  at  once  to  India,  but  should  wait  until  he  had  pre- 
pared a  home  there.  Kerry  sailed  and  reached  his  destination.  Be- 
fore long  he  heard  indirectly  that  his  wife  had  died  of  gastric  fever. 
Soon  after,  friends  in  England  wrote  to  the  same  effect.  The 
afflicted  husband,  never  doubting  the  truth  of  the  story,  remained 
in  India,  and  devoted  himself  to  the  accumulation  of  a  fortune.  In 
the  course  of  years  this  was  accomplished,  and  Kerry  returned 
home  last  summer  a  rich  man.  He  sought  his  native  village  and 
settled  down  in  'Starling  Cottage,'  where  he  now  resides.  Not 
long  after  his  return  he  happened  to  be  seen  one  day  by  a  certain 
Mrs.  Rucktuck,  of  Liverpool.     This  lady  promptly  declared  to  her 
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was  him  that  committed  the  crime  and  not  the  free  negro.  The 
confession  was  made  to  the  clerk  of  the  court  and  also  to  one  of  the 
counsel.  Of  course  he  was  immediately  arrested.  This  put  a  new 
aspect  on  the  matter,  and  the  two  prisoners  were  brought  into 
court. 

The  woman  was  then  directed  to  point  out  the  man,  and  she  still 
declared  it  was  the  free  negro.  The  old  man  witness  was  then 
called  on,  and  he  decided  it  was  the  free  negro ;  such  is  the  tenacity 
with  which  people  cling  to  first  impressions,  and  originally  expressed 
opinions. 

But  what  is  stranger  than  all,  the  very  counselor  to  whom  the 
slave  man  made  the  confession,  when  asked  to  point  out  the  man 
that  made  the  confession,  pointed  to  the  free  negro.  But  the  clerk 
of  the  court,  to  whom  also  he  confessed,  knew  the  slave  perfectly 
well,  and  had  known  him  from  a  boy ;  he  very  readily  corrected  the 
mistake  made  by  the  counselor.^ 

Another  singular  circumstance  is,  that  the  woman  should  make 
such  a  mistake,  when  the  free  negro  had  been  employed  about  the 
premises  for  a  day  or  two  in  plowing,  which  circumstance  also 
proved  something  in  his  favor,  from  the  fact  that  he  knew  that  the 
woman's  husband  was  not  at  home,  and  that  there  were  no  dogs 
there,  and  consequently  would  not  have  asked  the  old  man  the 
questions  which  were  asked  by  the  slave.  At  the  same  time  such 
knowledge  might  also  be  made  to  operate  against  him. 

The  slave  confessed  that  he  had  deceived  the  old  man  in  this 
way  ;  he  hallooed  to  the  old  man  and  asked  him  how  he  was ;  and 
the  old  fellow  returned  the  salutation  and  asked  him  if  that  was  Ben 
(the  free  negro).  The  boy,  finding  that  he  was  not  known,  did  not 
discover  himself,  but  carried  out  the  deception  by  answering  in  the 
affirmative.  The  boy  also  said,  (as  he  was  naturally  a  wild  boy, 
many  believed  it  to  be  true)  that  he  had  no  intention  of  doing  any 
harm;  only  intended  to  frighten  the  woman  ;  that  he  did  not  start 
from  home  with  any  intention  of  such  a  thing,  but  just  as  he  got 
near  the  house,  the  devil  seemed  to  put  it  into  his  head  to  do  some 
mischief. 

The  free  negro  was  released,  and  the  slave  boy  was  hung.  The 
evidence  of  the  woman  and  the  old  man  made  such  an  impression 
against  the  free  negro,  that  some  were  loth  to  believe  but  that  it  was 
him  ;  but  the  slave  persisted  in  his  statement  of  his  own  guilt,  and 
said  just  before  he  was  hung,  that  it  was  all  right,  he  was  the  one, 
and  not  the  free  negrd. 


CASES 

OF 

EEEONEOUS  CONVICTION. 


CASE  I. 
John  Jennings,  who  was  Executed  at  Hull,  fok  a  Highway 

EOBBERY,  IN  THE  YeAR  1742. 

A  gentleman,  travelling  to  Hull,  was  stopped  late  in  the  evening, 
about  seven  miles  short  of  it,  by  a  single  highwayman,  with  a  mask 
on,  who  robbed  him  of  a  purse  containing  twenty  guineas.  The 
highwayman  rode  o&.  a  different  road,  full  speed,  and  the  gentleman 
pursued  his  journey.  It,  however,  growing  late,  and  he  being 
already  much  affrighted  at  what  had  passed,  he  rode  only  two  miles 
farther,  and  stopped  at  the  Bell  Inn,  kept  by  James  Brunell.  He 
went  into  the  kitchen  to  give  directions  for  his  supper,  where  he 
related,  to  several  persons  present,  his  having  been  robbed ;  to  which 
he  added  this  peculiar  circumstance,  that  when  he  travelled  he 
always  gave  his  gold  a  particular  mark ;  that  every  guinea  in  the 
purse  he  was  robbed  of,  was  so  particularly  marked,  and  that,  most 
probably,  the  robber,  by  that  means,  would  be  detected.  Supper 
being  ready,  he  retired.  He  had  not  long  finished  his  supper, 
before  Brunell  came  into  the  parlor.  After  the  usual  inquiries  of 
landlords.  "  Sir,''  says  he,  "  I  understand  that  you  have  been  robbed, 
not  far  from  hence,  this  evening." — "I  have,  sir."  "And  that 
your  money  was  all  marked?" — "It  was." — "A  circumstance  has 
arisen  which  leads  me  to  think  that  I  can  point  out  the  robber." — 
"  Indeed  !  " — "  Pray,  sir,  what  time  in  the  evening  was  it  ?  " — "  It 
was  just  setting  in  to  be  dark." — "  The  time  confirms  my  suspicions  !  " 
Brunell  then  informed  the  gentleman  that  he  had  a  waiter,  one 
John  Jennings,  who  had,  of  late,  been  so  very  full  of  money,  at 
times,  and  so  very  extravagant,  that  he  had  had  many  words  with 
him  about  it,  and  had  determined  to  part  with  him  on  account  of  his 
conduct  being  so  very  suspicious  ;  that,  long  before  dark,  that  day, 
he  had  sent  him  out  to  change  a  guinea  for  him,  and  that  he  had 
only  come  back  since  he  (the  gentleman)  was  in  the  house,  saying, 
*  See  note,  ante,  page  287. 
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towards  the  dock,  when  beholding  two  men  so  nearly  alike,  he  be- 
came petrified  with  astonishment,  dropped  his  hat,  and  was  speech- 
less for  a  time,  but  at  length  declined  swearing  to  either.  The 
young  man  was  of  course  acquitted.  Greenwood  was  tried  for 
another  offence,  and  executed ;  and  a  few  hours  before  his  death 
acknowledged  that  he  had  committed  the  robbery  with  which  the 
other  was  charged. 


John  Bkown  vs.  Seaman's  Bank. 

This  was  an  action  to  recover  two  deposits  amounting  to  one 
hundred  dollars.  The  trial  took  place  in  the  Court  of  Common 
Pleas,  held  at  Boston,  Massachusetts,  and  the  following  report  of 
it  was  published  in  the  JBoston  Daily  Advertiser. 

The  plaintiff  was  a  seaman,  and  had  but  one  arm.  The  first 
deposit  was  made  by  his  wife,  Emily  Jane,  who  signed  the  book  by 
a  cross.  The  second  deposit  was  made  by  the  plaintiff  himself, 
who  was  not  required  to  sign.  Some  time  after  he  had  gone  to  sea, 
a  provision  seller,  in  Broad  street,  sued  John  Brown,  a  Scotchman, 
for  balance  of  account,  and  attached  the  Seaman's  Bank,  as  trustee. 
The  principal  and  trustee  being  defaulted,  the  provision  seller  took 
out  execution,  and  sent  an  officer  to  the  Bank,  demanding  these  de- 
posits. The  officers  of  the  bank  denied  the  identity  of  the  debtor, 
John  Brown  as  being  the  same  John  Brown  who  deposited  the 
money.  After  some  parley,  the  provision  dealer  gave  a  bond  of  in- 
demnity to  the  bank  and  the  money  was  paid  over.  Some  months 
after  these  transactions,  the  real  depositor,  John  Brown,  came 
home  from  sea,  and  carried  his  bank  book  to  the  bank  to  withdraw 
a  small  sum,  which  was  refused  upon  the  ground  that  all  his  funds 
had  been  paid  out  on  the  execution.  To  remedy  this  injustice,  this 
action  was  brought,  and  the  bank  was  defended  by  the  provision 
seller,  under  the  bond  of  indemnity. 

Among  other  evidence,  the  plaintiff's  counsel  produced  the  John 
Brown  who  was  sued  by  the  butcher.  He  testified  he  owed  the 
debt,  that  he  never  deposited  any  money  in  the  Savings  Bank,  that 
his  wife's  name  was  Jean,  not  Emily  Jane,  that  he  did  not  get  his 
summons  in  the  trustee  case  until  the  court  was  over,  and  that  the 
other  John  Brown  was  also  a  Scotchman,  and  like  him,  had  but  one 
arm,  and  that  he  knew  him.  The  wife  of  the  witness  was  also  ex- 
amined and  testified  she  never  deposited  any  money  in  the  bank* 
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and  as  to  the  marked  guineas,  to  the  best  of  his  belief,  and  that 
thej"-  were  found  in  the  prisoner's  pocket. 

The  prisoner's  master,  Brunei!,  deposed  to  the  fact  of  the  sending 
of  the  prisoner  to  change  a  guinea,  and  of  his  having  brought  him 
back  a  marked  one,  in  the  room  of  the  one  he  gave  him  unmarked. 
He  also  gave  evidence  as  to  the  finding  of  the  purse,  and  the  nine- 
teen marked  guineas,  in  the  prisoner's  pocket.  And  what  consum- 
mated.the  proof,  the  man  to  whom  Brunell  paid  the  guinea,  pro- 
duced the  same,  and  gave  testimony  to  the  having  taken  it,  that 
night,  in  payment,  of  the  prisoner's  master.  Brunell  gave  evidence 
of  his  having  received  of  the  prisoner  that  guinea,  which  he  after- 
wards paid  to  this  last  witness.  And  the  prosecutor  comparing  it 
with  the  other  nineteen,  found  in  the  pocket  of  the  prisoner,  swore 
to  its  being,  to  the  best  of  his  belief,  one  of  the  twenty  guineas  of 
which  he  was  robbed  by  the  highwayman. 

The  judge,  on  summing  up  the  evidence,  remarked  to  the  jury, 
on  all  the  concurring  circumstances  against  the  prisoner ;  and  the 
jury,  on  this  strong  circumstantial  evidence,  without  going  out  of 
court,  brought  in  the  prisoner  guilty. 

Jennings  was  executed,  some  little  time  after,  at  Hull,  repeatedly 
declaring  his  innocence  to  the  very  moment  he  was  turned  off. 

Within  a  twelvemonth  after,  lo!  Brunell,  Jennings's  master,  was 
himself  taken  up  for  a  robbery  done  on  a  guest  in  bis  own  house ; 
and,  the  fact  being  proved  on  his  trial,  he  was  convicted,  and  ordered 
for  execution.  The  approach  of  death  brought  on  repentance,  and 
repentance  confession.  Brunell  not  only  acknowledged  the  commit- 
ting of  many  highway  robberies,  for  some  years  past,  but  the  very 
one  for  which  poor  Jennings  suffered ! 

The  account  he  gave  was,  thait  he  arrived  at  home,  some  time 
before  the  gentleman  got  in  who  had  been  robbed.  That  he  found  a 
man  at  home  waiting,  to  whom  he  owed  a  little  bill,  and  that,  not 
having  quite  enough  loose  money  in  his  pocket,  he  took  out  of  the 
purse  one  guinea,  from  the  twenty  he  had  just  got  possession  of,  to 
make  up  the  sum  :  which  he  paid,  and  the  man  went  his  way.  Pres- 
ently came  in  the*  robbed  gentleman,  who,  whilst  Brunell  was  gone 
into  the  stables,  and  not  knowing  of  his  arrival,  told  his  tale,  as  before 
related,  in  the  kitchen.  The  gentleman  had  scarely  left  the  kitchen, 
before  Brunell  entered  it;  and  being  there  informed,  amongst  other 
circumstances,  of  the  marked  guineas,  he  was  thunderstruck !  Having 
paid  one  of  them  away,  and  not  daring  to  apply  for  it  again,  as  the 
affair  of  the  robbery  and  marked  guineas  would  soon  become  publicly 
known, — detection,  disgrace,  and  ruin,  appeared  inevitable.    Turning 
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for  their  son,  but  they  returned  without  finding  him,  or  any  person 
bearing  his  resemblance. 

The  day  after  the  return  home  of  the  witness,  Mr.  Roberts  called 
upon  Mr.  Hause  for  the  purpose  of  procuring  his  wagon  for  a  journey 
to  Bangor.  Mr.  Hause  told  him  if  he  found  his  son  Rowland  in 
Bangor  to  bring  him  home.  Mr.  Roberts  returned  home,  taking 
with  him  the  young  man,  Luther  Hause,  and  then  sent  for  the  wit- 
ness and  his  wife  to  come  to  his  house.  The  invitation  was  at  once 
accepted.  Luther,  the  defendant,  addressed  the,  witness  and  called 
him  father.  He  then  turned  to  Mrs.  Hause,  threw  his  arms  around 
her  neck,  kissed  her  and  said,  "  How  do  you  do,  mother  ?  "  Mrs. 
Hause  stated  that  she  did  not  at  first  fully  believe  that  he  was  her 
son.  He  did  not  look  like  her  son.  His  ej'es  and  hair  were  not 
the  same  color  her  son's  were.  Her  son  had  large  light  blue  eyes, 
light  and  somewhat  curly  hair,  alight  complexion,  and  smooth,  clear 
skin,  and  was  shorter,  thicker  and  heavier  than  Luther,  who  has 
small  black  eyes,  black  coarse  straight  hair,  swarthy  complexion, 
and  coarse,  rough  skin.  In  speaking  to  Luther  she  said,  "  Is  it 
possible  that  this  is  my  long  lost  son  Rowland  ?"  He  answered, 
"Yes,  mother,  it  is  me."  She  then  said  to  him,  "If  you  are  my 
son  you  have  got  a  scar  on  your  knee."  He  pulled  up  his  pants 
and  showed  a  scar  on  his  knee.  She  then  said,  "M}' son  had  a 
scar  on  his  breast,  that  was  burnt  in  Mr.  Andrews'  shop."  He 
pulled  away  his  shirt  bosom  and  showed  a  scar  on  his  breast.  She 
tlien  said,  "My  son  Rowland  had  ascaron  his  neck,  under  the  ear." 
He  held  up  his  neck  and  showed  a  scar  in  that  place  on  his  neck. 
She  then  said,  "  One  of  my  son's  toes  lapped  over  the  other."  He 
said,  "  One  of  mine  is  so." 

The  young  man  then  went  to  the  house  of  Mr.  Hause,  and  Mrs. 
Hause  asked  him  to  show  her  the  room  where  he  used  to  sleep  ;  he 
went  up  the  stairs  to  the  room  where  her  son  slept,  and  after  some 
hesitation  threw  himself  upon  a  bed  standing  in  the  room,  and  said, 
"  This  is  my  old  bed. "  Mr.  Hause  and  his  wife  were  then  fully 
satisfied  that  he  was  their  son,  and  provided  him  with  clothes,  etc. 
He  remained  at  their  house  some  five  months,  and  the  longer  he 
staid  the  more  they  were  satisfied  he  was  their  son.  He  acted 
strangely  and  did  no  work.  Mr.  Hause  stated  that  he  believed  him 
to  be  his  son,  just  as  much  as  he  believed  his  wife  to  be  his  wife. 
He  said  that  some  years  ago  there  was  a  negro  travelling  around 
the  country  relating  a  vision  that  he  had,  and  said  no  one  could 
learn  it.  But  that  his  son  Rowland  heard  the  negro  repeat  the 
vision  twice  and  learned  it.     One  day  Mr.  Hause  said  to  Luther, 
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CASE  III. 

Thomas  Haeeis,  who  was  executed  at  Yoek,  foe  the  Muedee 
OP  James  Gray,  ik  the  Yeae  1642. 

Thomas  Haeeis  kept  the  Rising  Sun,  a  public.house,  about  eight- 
een miles  from  York,  on  the  road  to  Newcastle.  Harris  had  a  man 
and  a  maid  servant :  the  man,  whose  name  was  Morgan,  he  kept 
in  the  threefold  (iapacity  of  waiter,  hostler,  and  gardener.  James 
Gray,  a  blacksmith,  traveling  on  foot  to  Edinburgh,  stopped  at 
Harris's,  supped,  and  lay  there.  Early  in  the  morning,  Morgan 
went  secretly  to  a  neighboring  magistrate,  and  gave  information  that 
his  master,  Harris,  had  just  then  murdered  the  traveler,  James 
Gray,  in  his  bed.  A  warrant  was  issued,  and  Harris  was  appre- 
hended. Harris  positively  denied  the  charge,  and  Morgan  as  posi- 
tively affirmed  it  :  deposing  that  he  saw  Harris,  on  the  stranger's 
bed,  strangling  him,  but  that  became  too  late  to  save  him,  and  that 
Harris'  plea  was,  the  deceased  was  in  a  fit,  and  he  was  only  assist- 
ing him.  Morgan  further  deposed,  that  he  instantly  retired,  and 
made  a  feint  as  if  going  downstairs,  but  creeping  up  very  softly  to 
an  adjoining  room,  he  there,  through  a  key-hole,  saw  his  master 
rifling  the  breeches  of  the  deceased. 

Harris  peremptorily  denied  every  part  of  this  story,  from  the  be- 
ginning to  the  end ;  and  the  body  having,  by  order  of  the  magis- 
trate, been  inspected,  and  no  mark  of  violence  appearing  thereon, 
Harris  was  nearly  on  the  point  of  being  discharged,  when  the  maid 
desired  also  to  be  sworn.  She  deposed,  that  almost  directly  after 
her  master  came  down  in  the  morning,  as  she  must  conceive  from 
the  traveler's  room,  she  saw  him  go  into  the  garden,  (being,  unknown 
to  her  master,  in  a  back  wash-house  which  overlooked  it),  saw  him 
take  some  gold  out  of  his  pocket,  wrap  it  up  in  something,  and  bury 
it  at  the  foot  of  a  tree,  in  a  private  corner  of  the  place. 

Harris  turned  pale  at  the  information  !  He  would  give  no  direct 
answer  as  to  the  circumstance  of  the  money !  A  constable  was 
dispatched  with  the  girl,  and  the  cash,  to  the  amount  of  upward  of 
thirty  pounds,  was  found !  The  accused  acknowledged  the  hiding 
of  that  money,  but  he  acknowledged  it  with  so  many  hesitations, 
and  answered  every  question  with  such  an  unwillingness,  such  an 
apparent  unopenness,  that  all  doubts  of  his  guilt  were  now  done 
away,  and  the  magistrate  committed  him  for  trial. 
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that  she  could  have  been  so  deceived.  When  Luther  first  called 
upon  her  he  had  not  been  to  Corinna.  But  after  he  had  been  to 
Corinna  some  time,  he  one  day  asked  Mrs.  Hause  where  his  wateh 
was.  She  answered  that  Kebecca  had  it,  but  remarked,  "  It  is  not 
yours,  you  have  not  paid  for  it."  She  testified  that  when  her  son 
Eowland  was  at  home  she  told  him  that  if  he  would  milk  for  her 
till  he  was  twenty-one  years  of  age,  she  would  give  him  the  watch. 
He  went  away  before  he  was  twenty-one,  and,  consequently,  had  not 
paid  for  the  watch.  She,  therefore,  supposing  he  was  Eowland, 
said,  "  You  have  not  paid  for  the  wateh,  but  may  have  it  if  you 
want  it."  After  being  at  Corinna  some  time,  he  told  Mr.  Hause 
that  he  had  some  money  due  him  in  Bangor,  and  he  wanted  to  col- 
lect it.  Mr.  Hause  let  him  have  three  dollars  and  he  left  for  this 
city.  While  here  he  called  upon  his  sister  Eebecca,  got  the  watch 
and  six  dollars  in  money  of  her  and  went  to  Thomaston,  as  he  said. 
After  a  while  he  returned  to  Corinna  again  and  went  to  school  a 
•few  days  ;  was  quite  unsteady  and  was  taken  sick.  While  he  was 
sick  Mr.  Hause  and  family  did  everything  for  him  they  could. 
After  he  got  better  he  started  again  for  Bangor,  Mr.  Hause  sending 
one  of  his  daughters  with  a  horse  and  carriage  to  bring  him  part 
of  the  way  to  this  city.  A  few  days  after  he  left,  Mr.  Hause  got  a 
letter  stating  that  his  son  Eowland  was  sick  at  Pearson's  hotel  in 
this  city.  Mr.  Hause  took  his  horse  and  carriage  and  came  to  Ban- 
gor, paid  the  prisoner's  bills  at  Pearson's  and  took  him  home  to 
Corinna  again. 

It  was  proved  that  he  had  protection  papers  in  the  name  of  James 
Rowland  Hause,  of  Bangor.  It  was  also  proved  that  he  had,  while 
at  Corinna,  stamped  the  name  of  James  Eowland  Hause  upon  vari- 
ous articles  of  clothing. 

Several  of  the  neighbors  of  Mr.  Hause,  took  this  young  man  to  be 
Eowland  Hause.  Young  men  who  had  been  schoolmates  with  Eow- 
land, talked  with  Luther  about  past  times,  and  became  convinced 
that  he  was  Eowland  Hause.  At  last,  a  Mr.  Dow  came  to  Corinna, 
saw  Luther,  and  said  that  he  knew  this  young  man,  and  his  name 
was  Luther  Hause,  and  no  mistake,  and  that  he  belonged  in  Troy. 

Thomas  E.  Gardiner  also  recognized  him  as  Luther  Hause,  and 
said  he  had  lived  by  him  17  years.  James  Hause  then  began  to 
doubt  the  fact  of  Luther  Hause  being  his  son;  and  in  order  to  settle 
the  dispute  existing  in  the  family,  and  the  community,  as  to  his  iden- 
tity, a  warrant  was  issued  by  Volney  A.  Sprague,  Esq.,  against  Lu- 
ther, for  obtaining  goods  under  fa,lse  pretences.  He  was  arrested, 
and  examined  before  S.  K.  White,  Esq.,  of  Exeter.    Mr.  Seth  Hause, 
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mation  to  the  magistrate  as  before  related.  The  girl,  unexpectedly, 
finds  the  accusation  not  sufficiently  supported,  and  fears  that  her 
sweetheart,  of  whom  she  is  fond,  will  be  punished  for  perjury,  if 
her  master  is  released;  who  indeed,  unfortunately,  had  just  hinted 
as  much  before  th*  "justice.  The  expedient,  in  a  moment,  strikes 
her  to  sacrifice  the  hidden  money,  and  with  it  her  master,  to  the 
safety  of  her  paramour  j  and  the  idea,  as  the  reader  already  knows, 
fatally  succeeded ! 

The  whole  of  this  stupendous  piece  of  wickedness  came  to  light  in 
the  beginning  of  the  year  1643,  on  a  quarrel  between  Morgan  and 
the  girl ;  who,  after  the  death  of  Harris,  had  lived  together  as  man 
and  wife. 

They  were  taken  up  in  consequence,  and  committed  to  prison, 
but  escaped  the  public  punishment  due  to  their  crime  by  both  of 
them  dying  of  a  jail  disease. 

Harris's  innocence  became  afterwards  further  illustrated  by  its 
being  found  out  that  James  Gray,  the  supposed  murdered  person, 
had  had  two  attacks  of  an  apoplexy,  some  months  previous  to  his 
death,  and  that  he  was  never  master  of  five  pounds  at  one  time  in 
his  life. 


CASE  IV. 

James  Crow,  alias  Thomas  Geddelt,  who  was  executed  at 
YoKK,  FOR  A  Burglary,  in  the  Year  1727. 

Thomas  Geddely  lived,  as  a  waiter,  with  Mrs.  Hannah  Williams, 
who  kept  a  public  house  at  York.  It  being  a  house  of  much  busi- 
ness, and  the  mistress  very  assiduous  therein,  she  was  deemed  in 
wealthy  circumstances.  One  morning  her  scrutoire  was  found  broke 
open  and  robbed,  and  Thomas  Geddely  disappearing  at  the  same 
time,  there  was  no  doubt  left  as  to  the  robber.  About  a  twelve- 
month after,  a  man,  calling  himself  James  Crow,  came  to  York,  and 
worked  a  few  days,  for  a  precarious  subsistence,  in  carrying  goods 
as  a  porter.  By  this  time  he  had  been  seen  by  many,  who  accosted 
him  as  Thomas  Geddely.  He  declared  he  did  not  know  them,  that 
his  name  was  James  Crow,  and  that  he  never  was  at  York  before : 
this  was  held  as  merely  a  trick  to  save  himself  from  the  conse- 
quences of  the  robbery  committed  in  the  house  of  Mrs.  Williams, 
when  he  lived  with  her  as  waiter. 

His  mistress  was  sent  for,  and,  in  the  midst  of  many  people, 
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the  day  after  the  body  of  the  woman  was  sent  there,  and  identified 
it  as  that  of  her  mother,  Anna  McCaffrey,  and  on  the  next  day  her 
sister,  the  other  daughter,  Kate  McKeon,  247  Avenue  B,  called,  and 
also  identified  the  body.  On  the  day  of  the  funeral,  Monday  last,  a 
number  of  the  friends  of  the  late  Mrs.  McCaffrey  looked  at  the  corpse 
in  company  with  the  two  women  named,  and  recognizing  the  feat- 
ures, bade  it  a  last  adieu.  The  circumstance  of  the  murder  brought 
a  large  concourse  to  the  funeral,  which  was  quite  imposing.  The  rel- 
atives went  home  afterward  to  mourn,  and  the  friends  to  speculate 
on  the  shortness  of  life  and  the  frequency  of  mysterious  murders. 
It  was  an  exciting  topic,  and  was  not  exhausted  until  the  next  day, 
when,  to  the  astonishment  of  all,  Mrs.  McCaffrey  walked  into  the 
hotise  where  her  daughters  were,  tartly  inquired  what  they  were  'blub- 
bering about.' 

"  The  living  Mrs.  McCaffrey,  it  appears,  was  expected  on  a  visit 
from  Providence,  R.  I.,  to  her  daughters  in  this  city  about  the  time 
they  heard  of  the  body  awaiting  identification  at  the  Morgue ;  but 
she  delayed  her  visit  a  few  days,  and  in  the  mean  time  her  daugh- 
ters gave  decent  burial  to  a  poor  unfortunate." 


Case  of  an  Entire  Stbangee. 

The  following  is  abridged  from  the  Home  Journal  : 
"  In  the  year  1850,  I  was  one  day  watching,  from  the  window  of 
my  hotel,  in  Brooklyn,  the  operation  of  elevating  a  '  Liberty  Pole ' 
in  the  square  beneath.  A  crowd  had  assembled  on  the  occasion. 
Some  of  the  ropes  parted,  and  a  section, of  the  shaft  fell  heavily  to 
the  ground.  One  of  the  bystanders,  an  elderly  man  of  the  humbler 
class,  received  a  blow  upon  the  head  which  produced  instant  death. 
The  body  was  removed  to  the  door-step  beneath  my  window,  and  the 
unfortunate  man  was  at  once  recognized  by  several  of  his  neighbors 
who  chanced  to  be  present.  The  coroner  was  in  the  immediate 
vicinity,  and  was  soon  brought  to  the  spot,  when,  the  case  being 
clearly  one  of  accidental  death,  the  formality  of  an  inquest  was 
shortly  concluded,  and  the  body  delivered  to  the  friends  of  the  de- 
ceased, who  removed  it  to  his  late  residence.  I  attended  the  in- 
quest, which  was  held  in  an  adjacent  room,  and  heard  distinctly  the 
testimony  which  identified  the  corpse,  no  less  than  five  or  six  wit- 
nesses declaring  that  they  were  immediate  neighbors  of  the  de- 
ceased, whom  they  unhesitatingly  recognized. 

The  affair  produced  no  other  impressions  than  those  natural  on 
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business  which  brought  him  from  home,  which  was  to  receive  a  sum 
of  money,  but  made  him  promise  to  wait  for  his  coming  back.  Eid- 
ley  returned,  and  they  drank  together  again.  Kidley  ijow  insisted 
upon  Miles's  accompanying  him  home  to  dinner.  They  dined,  they 
drank ;  in  fine,  they  both  got  pretty  much  in  liquor. 

The  room  they  sat  in  was  backwards,  detached  as  it  were 
from  the  house,  with  a  door  that  went  immediately  into  a  yard,  and 
had  communication  with  the  street,  without  passing  through  the 
house. 

As  it  grew  late,  Mrs.  Eidley  came  into  the  room,  and  not  seeing 
her  husband  there,  made  inquiry  after  him  of  Miles.  Miles  being 
much  intoxicated,  all  that  could  be  got  out  of  him  was  that  Eidley 
went  out  into  the  yard  some  time  before  and  had  not  returned. 
Eidley  was  called,  Eidley  was  searched  after,  by  all  the  family  :  but 
neither  answering,  nor  being  to  be  met  with.  Miles,  as  well  as  he 
Was  able  for  intoxication,  went  his  way. 

Eidley  not  coming  home  that  night,  and  some  days  passing  with- 
out his  returning,  or  being  heard  of,  suspicions  arose  in  the  mind  of 
Mrs.  Eidley  of  some  foul  play  against  her  husband  on  the  part  of 
Miles ;  and  these  were  not  a  little  increased  on  the  recollection  that 
her  husband  had  received  a  sum  of  money  that  day,  and  that  Miles 
had  replied  to  her  inquiries  after  him  in  a  very  incoherent,  unintelli- 
gible manner,  which  at  the  time,  she  had  attributed  to  his  being  in 
liquor. 

These  suspicions  went  abroad,  and  at  length  a  full  belief  took 
place  in  many  that  Miles  was  actually  the  murderer  of  Eidley ;  had 
gone  out  with  him,  robbed  and  murdered  him,  disposed  of  the  body, 
and  slid  back  again  to  the  room  where  they  were  drinking,  unseen 
by  any  one. 

The  officers  of  justice  were  sent  to  take  up  Miles  :  and  he  giving, 
before  the  magistrate,  a  very  unsatisfactory  relation  of  his  parting 
with  Eidley,  which  he  affirmed  was  owing  to  his  having  been  intox- 
icated when  Eidley  went  out  of  the  room  from  him,  but  which  the 
magistrate  ascribed  to  guiltiness ;  he  was  committed  to  Exeter  jail 
for  trial. 

Whilst  Miles  was  in  confinement  a  thousand  reports  were  spread 
tending  to  warp  the  minds  of  the  people  against  him.  Supernatural 
as  well  as  natural  reasons  were  alleged  in  proof  of  his  guilt.  Eidley's 
house  was  declared  to  be  haunted  !  frequent  knockings  were  heard 
in  the  dead  of  the  night ;  two  of  the  lodgers  avowed  they  had  seen, 
the  ghost !  And,  to  crown  the  whole,  an  old  man,  another  lodger, 
positively  affirmed  that  once,  at  midnight,  his  curtains  flew  open, 
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friends  that  Kerry  was  the  husband  of  a  neighbor  of  hers,  he  hav- 
ing left  the  country  some  years  ago.  Mrs.  Kucktuck  at  once  com- 
municated with  the  deserted  wife,  and  the  latter  repaired  with 
alacrity  to  Kirk  Langley.  The  moment  she  saw  Kerry  she  identified 
him  as  her  husband,  and,  despite  his  protestations,  insisted  on 
claiming  him  as  such.  The  strange  dispute  naturally  produced 
much  consternation  in  the  quiet  village,  and  proof  was  quickly 
sought  on  both  sides  to  made  good  the  respective  assertions.  Pend- 
ing this,  a  second  woman,  one  Mrs.  Spass,  suddenly  appeared  on 
the  scene,  and  declared  that  Kerry  had  been  married  to  her  and  had 
deserted  her.  Besides  these,  four  other  women  came  forward,  each 
of  whom  claimed  Kerry  as  her  own  lawful  husband,  and,  what  is 
stranger  still,  each  of  the  six  women  declared  Kerry  to  be  a  separate 
and  distinct  individual.  It  was,  however,  conclusively  established 
that  at  the  times  the  women  swear  the  marriages  took  place  in 
England,  the  alleged  bridegroom  was  actually  in  India. 
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although  he  strongly  persisted  in  his  innocence  ;  but,  to  the  great 
surprise  of  the  court,  the  jury,  instead  of  bringing  in  an  immediate 
verdict  of  guilty,  withdrew ;  and,  after  staying  out  a  considerable 
time,  returned  and  informed  the  court,  that  eleven  out  of  the  twelve 
had  been  from  the  first,  for  finding  the  prisoner  guilty ;  but  that 
one  man  would  not  concur  in  the  verdict.  Upon  this,  the  judge 
observed  to  the  dissentient  person,  the  great  strength  of  the  cir- 
cumstances, and  asked  him,  "  how  it  was  possible,  all  circumstances 
considered,  for  him  to  have  any  doubts  of  the  guilt  of  the  accused  ?  " 
But  no  arguments  that  could  be  urged,  either  by  the  court  or  the 
rest  of  the  jury,  could  persuade  him  to  find  the  prisoner  guilty ;  so 
that  the  rest  of  the  jury  were  at  last  obliged  to  agree  to  the  verdict 
of  acquittal. 

This  affair  remained  for  some  time,  mysterious ;  but  it  at  length 
came  out,  either  by  the  private  acknowledgment  of  the  obstinate 
juryman  to  the  judge  who  tried  the  cause,  (who  is  said  to  have  had 
the  curiosity  to  inquire  into  the  motives  of  his  extraordinary  perti- 
nacity,) or  by  his  confession  at  the  point  of  death,  (for  the  case  is 
related  both  ways,)  that  he  himself  had  been  the  murderer !  The 
accused  had  indeed,  had  a  scuffle  with  the  deceased,  as  sw.orn  on  the 
trial,  in  which  he  had  dropped  his  pitchfork,  which  had  been,  soon 
after,  found  by  the  juryman,  between  whom  and  the  deceased  an 
accidental  quarrel  had  arisen  in  the  same  field  ;  the  deceased  having 
continued  there  at  work  after  the  departure  of  the  person  with 
whom  he  had  been  seen  to  have  the  affray  ;  in  the  heat  of  which 
quarrel,  the  juryman  had  unfortunately  stabbed  him  with  that  very 
pitchfork;  and  had  then  got  away  wholly  unsuspected :  but  finding 
soon  after,  that  the  other  person  had  been  apprehended,  on  suspicion 
of  being  the  murderer,  and  fearing,  as  the  circumstances  appeared 
so  strong  against  him,  that  he  should  be  convicted,  although  not 
guilty,  he  had  contrived  to  get  upon  the  jury,  as  the  only  way  of 
saving  the  innocent  without  endangering  himself. 


CASE  VII. 

Jonathan  Bradford,  who  was  executed  at  Oxford,  for  the 
Murder  of  Christopher  Hates,  Esq.,  in  the  Year,  1736. 

Jonathan  Bradford  kept  an  inn,  in  Oxfordshire,  on  the  Lon- 
don road  to  Oxford.  He  bore  a  very  unexceptionable  character. 
Mr.  Hayes,  a  gentleman  of  fortune,  being  on  his  way  to  Oxford,  on 
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he  could  not  get  change ;  and  that  Jennings  being  in  liquor,  he  had 
sent  him  to  bed,  resolving  to  discharge  him  in  the  morning.  That, 
at  the  time  he  returned  him  the  guinea,  he  (Brunell)  did  not  think 
it  was  the  same  which  he  had  given  him  to  get  silver  for,  having 
perceived  a  mark  upon  this,  which  he  was  very  clear  was  not  upon 
the  other ;  but  that,  nevertTieless,  he  should  have  thought  no  more 
of  the  matter,  as  Jennings  had  so  frequently  gold  of  his  own  in  his 
pocket,  had  he  not  afterward  heard,  (for  he  was  not  present  when 
the  gentleman  was  in  his  kitchen  relating  it,)  the  particulars  of  the 
robbery,  and  that  the  guineas  which  the  highwayman  had  takem 
were  all  marked ;  that,  however,  a  few  minutes  previously  to  his 
having  heard  this,  he  had  unluckily  paid  away  the  guinea  which 
Jennings  returned  him,  to  a  man  who  lived  some  distance  off,  and 
was  gone ;  but  the  circumstance  of  it  struck  him  so  very  strongly, 
that  he  could  not,  as  an  honest  man,  refrain  from  giving  this  infor- 
mation. 

Brunell  was  thanked  for  his  attention.  There  was  the  strongest 
reason  for  suspecting  Jennings ;  and  if,  on  searching  him,  any 
of  the  marked  guineas  should  be  found,  as  the  gentleman  could 
swear  to  them,  there  would  then  remain  no  doubt.  It  was  now 
agreed  to  go  softly  up  to  his  room  ;  Jennings  was  fast  asleep ;  his 
pockets  were  searched,  and  from  one  of  them  was  drawn  forth  a 
purs'e,  containing  exactly  nineteen  guineas.  Suspicion  now  became 
demonstration,  for  the  gentleman  declared  them  to  be  identically 
those  of  which  he  had  been  robbed !  Assistance  was  called,  Jen- 
nings was  awaked,  dragged  out  of  bed,  and  charged  with  the  rob- 
bery. He  denied  it  firmly,  but  circumstances  were  too  strong  to 
gain  him  belief.  He  was  secured  that  night,  and  the  next  day 
carried  before  a  neighboring  justice  of  the  peace.  The  gentleman 
and  Brunell  deposed  the  facts  on  oath ;  and  Jennings  having  no 
proofs,  nothing  but  mere  assertions  of  innocence  to  oppose  them, 
which  could  not  be  credited,  he  was  committed  to  take  his  trial  at 
the  next  assizes. 

So  strong  were  th&  circumstances  known  to  be  against  him,  that 
several  of  his  friends  advised  him  to  plead  guilty  on  his  trial,  and 
to  throw  himself  on  the  mercy  of  the  court.  This  advice  he  rejected, 
and,  when  arraigned,  pleaded  not  guilty.  The  prosecutor  swore  to 
the  being  robbed;  but  that,  it  being  nearly  dark,  the  highwayman 
in  a  mask,  and  himself  greatly  terrified,  he  could  not  swear  to  the 
prisoner's  person,  though  he  thought  him  of  much  the  same  stature 
as  the  man  who  robbed  him.  To  the  purse  and  guineas,  which 
were  produced  in  court,  he  swore, — as  to  the  purse,  positively, — 
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that,  but  a  few  moments  preceding,  they  had  heard  the  groans  of 
tlie  deceased. 

Bradford's  defense  on  his  trial  was  the  same  as  before  the  gentle- 
men :  he  had  heard  a  noise ;  he  suspected  some  villainy  was  tran- 
sacting ;  he  struck  a  light ;  he  snatched  the  knife,  the  only  weapon 
near  him,  to  defend  himself ;  and  the  terrors  he  discovered,  were 
merely  the  terrors  of  humanity,  the  natural  effects  of  innocence  as 
well  as  guilt,  on  beholding  such  a  horrid  scene. 

This  defence,  however,  could  be  considered  but  as  weak,  con- 
trasted with  the  several  powerful  circumstances  against  him. 
Never  was  circumstantial  evidence  more  strong !  There  was  little 
need  of  the  prejudice  of  the  county  against  the  murderer  to 
strengthen  it;  there  was  little  need  left  of  comment  from  the  judge 
in  summing  up  of  the  evidence  ;  no  room  appeared  for  extenuation  ; 
and  the  jury  brought  in  the  prisoner  guilty,  even  without  going 
out  of  their  box. 

Bradford  was  executed  shortly  after,  still  declaring  that  he  was 
not  the  murderer,  nor  privy  to  the  murder  of  Mr.  Hayes ;  but  he 
died  disbelieved  by  all. 

Yet  were  these  assertions  not  untrue  !  The  murder  was  actually 
committed  by  Mr.  Hayes' footman  :  who,  immediately  on  stabbing 
his  master,  rifled  his  breeches  of  his  money,  gold  watch,  and  snuff- 
box, and  escaped  back  to  his  own  room ;  which  could  have  been, 
from  the  after  circumstances,  scarcely  two  seconds  before  Bradford's 
entering  the  unfortunate  gentleman's  chamber.  The  world  owes 
this  knowledge  to  a  remorse  of  conscience  in  the  footman,  (eighteen 
months  after  the  execution  of  Bradford,)  on  a  bed  of  sickness.  It 
was  a  deathbed  repentance,  and  by  that  death  the  law  lost  its  victim. 

It  is  much  to  be  wished  that  this  account  could  close  here,  but  it 
cannot  !  Bradford,  though  innocent,  and  not  privy  to  the  murder, 
was,  nevertheless,  the  murderer  in  design :  he  had  heard,  as  well  as 
the  footman,  what  Mr.  Hayes  declared  at  supper,  as  to  the  having 
a  sum  of  money  about  him  ;  and  he  went  to  the  chamber  of  the 
deceased,  with  the  same  diabolical  intentions  as  the  servant.  He 
was  struck  with  amazement !  he  could  not  believe  his  senses  !  and, 
in  turning  back  the  bed-clothes,  to  assure  himseK  of  the  fact,  he,  in 
his  agitation,  dropped  his  knife  on  the  bleeding  body,  by  which 
both  his  hands  and  the  knife  became  bloody.  These  circumstances 
Bradford  acknowledged  to  the  clergyman  who  attended  him  after 
his  sentence. 
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in  his  mind  every  way  to  escape,  the  thought  of  accusing  and  sacri- 
ficing poor  Jennings  at  last  struck  him.  The  rest  the  reader 
knows. 


CASE  II. 
GiEL  AT  Liege. 

In  the  year  1764,  a  citizen  of  Liege  was  found  dead  in  his  cham- 
ber, shot  in  the  head.  Close  to  him  lay  a  discharged  pistol,  with 
which  he  had  apparently  been  his  own  executioner.  Fire  arms  are 
the  chief  manufacture  of  that  city :  and  so  common  is  the  use  of  pis- 
tols at  that  place,  that  every  peasant,  who  brings  his  goods  to  the 
markets  there,  is  seen  armed  with  them  :  so  that  the  circumstance 
of  the  pistol  did  not,  at  first,  meet  with  so  much  attention  as  it  might 
have  done  iu  places  where  those  weapons  are  not  in  such  common  use. 
But,  upon  the  researches  of  the  proper  officer  of  that  city,  whose  duty, 
like  that  of  our  coroner,  it  is  to  inquire  into  all  the  circumstances  of 
accidental  deaths,  it  appeared,  that  the  ball,  which  was  found  lodged 
in  the  head  of  the  deceased,  could  never,  from  its  size,  have  been 
fired  out  of  the  pistol  which  lay  by  him  ;  thus  it  was  clear  that  he  had 
been  murdered  :  nor  were  they  long  in  deciding  who  was  the  mur- 
derer !  A  girl,  of  about  sixteen,  the  niece  of  the  deceased,  had  been 
brought  up  by  him,  and  he  had  been  always  supposed  to  have 
intended  to  leave  her  his  effects,  which  were  something  considerable  > 
but  the  girl  had  then  lately  listened  to  the  addresses  of  a  young 
man  whom  the  uncle  did  not  approve  of,  and  he  had,  upon  that  oc- 
casion, several  times  threatened  to  alter  his  will,  and  leave  his 
fortune  to  some  other  of  his  relations.  Upon  these,  and  some  other 
concurrent  circumstances,  such  as  having  been  heard  to  wish  her 
uncle's  death,  etc.,  the  girl  was  committed  to  prison,  and  subjected 
to  the  torture,  but  failing  io  confess  was  discharged. 

The  writer  has  since  learned,  that  some  years  afterwards,  her  in- 
nocence became  manifest,  by  the  confession  of  the  real  assassins 
who,  being  sentenced  to  the  wheel  for  other  crimes,  confessed  them- 
selves the  authors  of  this  of  which  the  girl  had  been  suspected, 
and  that,  several  pistols  having  been  discharged  at  the  deceased 
they  had,  intending  that  it  should  appear  a  suicide,  laid  a  pistol 
near  him,  without  adverting  that  it  was  not  the  same  by  which  he 
fell. 
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She  was  alive,  but  speechless  ;  but,  on  questioning  her  as  to  owing 
her  death  to  her  father,  was  just  able  to  make  a  motion  with  her 
head,  apparently  in  the  affirmative,  and  expired. 

Just  at  the  critical  moment,  William  Shaw  returns  and  enters  the 
room.  All  eyes  are  on  him  !  He  sees  his  neighbors  and  a  constable 
in  his  apartment,  and  seems  much  disordered  thereat ;  but,  at  the 
sight  of  his  daughter,  he  turns  pale,  trembles,  and  is  ready  to  sink. 
The  first  surprise,  and  the  succeeding  horror,  leave  little  doubt  of 
his  guilt  in  the  breasts  of  the  beholders  ;  and  even  that  little  is  done 
away,  on  the  constable  discovering  that  the  shirt  of  William  Shaw 
is  bloody. 

He  was  instantly  hurried  before  a  magistrate,  and,  upon  the 
depositions  of  all  the  parties,  committed  to  prison  on  suspicion. 
He  was  shortly  after  brought  to  trial,  when,  in  his  defence,  he 
acknowledged  the  having  confined  his  daughter  to  prevent  her  in- 
tercourse with  Lawson;  that  he  had  frequently  insisted  on  her 
marrj'ing  of  Robertson;  and  that  he  had  quarrelled  with  her  on  the 
subject,  the  evening  she  was  found  murdered,  as  the  witness  Mor- 
rison had  deposed :  but  he  averred,  that  he  left  his  daughter  un- 
armed and  untouched ;  and,  that  the  blood  found  upon  his  shirt 
Was  there  in  consequence  of  his  having  bled  himself  some  days  be- 
fore, and  the  bandage  becoming  untied.  These  assertions  did  not 
weigh  a  feather  with  the  jury,  when  opposed  to  the  strong  circum- 
stantial evidence  of  the  daughter's  expressions  of  "  barbarity, — 
cruelty, — death,"  and  of  "cruel  father,  thou  art  the  cause  of  my 
death," — ^together  with  that  apparently  affirmative  motion  with  her 
head, — and  of  the  blood  so  seemingly  providentially  discovered  on 
the  father's  shirt.  On  these  several  concurring  circumstances,  was 
William  Shaw  found  guilty,  was  executed,  and  was  hanged  in  chains 
at  Leith  Walk,  in  November,  1721. 

In  August,  1722,  as  a  man,  who  had  become  the  possessor  of  the 
late  William  Shaw's  apartments,  was  rummaging,  by  chance,  in  the 
chamber  where  Catherine  Shaw  died,  he  accidentally  perceived  a 
paper,  fallen  into  a  cavity  on  one  side  of  the  chimney.  It  was 
folded  as  a  letter,  which  opening,  it  contained  the  following : — 

"  Barbarous  Tathek, 

"  Your  cruelty  in  having  putting  it  out  of  my  power,  ever  to  join 
my  fate  to  that  of  the  only  man  I  could  love,  and  tyrannically  insist- 
ing upon  my  marrying  one  whom  I  always  hated,  has  made  me  form 
a  resolution  to  put  an  end  to  an  existence  which  is  become  a  burden 
to  me.     I  doubt  not  I  shall  find  mercy  in  another  world ;  for  sure  no 
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Harris  was  brought  to  the  bar,  at  York  summer  assizes,  which 
happened  about  a  week  after  his  commitment,  in  1642.  Morgan 
deposed  the  same  as  when  before  the  justice.  The  maid  servant 
and  the  constable  deposed  to  the  circumstance  of  the  money  ;  the 
first,  as  to  the  prisoner's  hiding,  and  both  as  to  the  finding  of  it. 
And  the  magistrate  gave  testimony  to  the  confusion  and  hesitation 
of  Harris  on  the  discovery  of,  and  being  questioned  about,  the  hiding 
of  the  money. 

Harris,  on  his  defence,  endeavored  to  invalidate  the  charge,  by 
assertions,  that  the  whole  of  Morgan's  evidence  was  false ;  that  the 
money  which  he  buried  was  his  own  property,  honestly  come  by, 
and  buried  there  for  his  better  security ;  and  that  his  behavior  be- 
fore the  magistrate,  on  this  particular,  arose  from  the  shame  of 
acknowledging  his  natural  covetousness, — not  from  any  consciousness 
of  guilt.  The  judge  then  summed  up  the  evidence,  remarking 
strongly  on  the  circumstance  of  the  hiding  of  the  money,  and  the 
weakness  of  the  prisoner's  reasons,  for  his  so  hiding  of  it ;  and  the 
jury,  just  consulting  together  for  two  minutes,  brought  in  their 
verdict — guilty. 

Harris  was  executed  pursuant  to  his  sentence,  persevering  in  his 
declarations  of  innocence. 

The  truth  at  last  came  out :  Harris  was  indeed  entirely  innocent. 

Morgan  and  the  maid  were  not  only  fellow-servants  but  sweet- 
hearts. Harris's  suspecting  covetous  temper  was  well  known  to 
both,  and  the  girl  once,  by  accident,  perceiving  her  master  burying 
something,  discovered  the  circumstance  to  Morgan  ;  he,  acting  as 
gardener  took  an  opportunity  when  at  work,  to  dig  for  it ;  it  proved 
to  be  five  guineas ;  he  left  it,  and  informed  the  girl  of  it.  They 
settled  it  not  to  touch  the  money,  but  to  keep  watching  their  master, 
as  they  had  no  doubt  but  he  would  add  to  it ;  and,  when  it  arose  to 
a  good  sum,  they  agreed  to  plunder  the  hiding-place  together,  marry, 
and,  with  the  spoil,  set  up  in  some  way  of  business.  As  they  im- 
agined, so  it  happened ;  they  got  several  occasions  to  see  the  stock 
increasing. 

One  day,  in  a  quarrel,  Harris  strikes  his  man  Morgan  several 
times.  Morgan  determines  on  revenge  :  at  this  fatal  period  arrives 
James  Gray.  Morgan  finds  him,  the  next  morning,  dead  in  his 
bed.  The  diabolical  thought  strikes  Morgan,  of  first  charging  Harris 
with  the  murdering  and  robbing  of  Gray,  and  then  of  plundering 
his  master's  hiding-place,  whilst  he  (the  master)  shall  be  in  prison. 
Morgan  communicates  this  intention  to  the  maid  :  she  approves  of 
it ;  thej'  consult  and  fix  on  the  plan,  and  Morgan  gives   the   infor- 
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—"Did  you  seehim  write  it  ?  "  Fuller—"  Yes."  Court—"  And 
how  long  was  it  after  he  wrote  it,  before  you  signed  ?  "  Fuller — 
"  I  signed  it  immediately,  without  going  from  the  table."  Court — 
"  How  many  standishes  do  you  keep  in  the  house  ?  "  Fuller — 
"  Standishes  ?  "  Court — "  Aye,  standishes ;  it  is  a  plain  question." 
Fuller — "My  Lord,  but  one;  and  that  is  enough  for  the  little 
writing  we  have  to  do."  Court — "  Then  you  signed  the  receipt 
with  the  same  ink  that  Hawkins  wrote  the  body  of  it  with  ?  "  Fuller 
— "  For  certain."  Court — "  Officer,  hand  the  receipt  to  the  jury. 
Gentlemen,  you  will  see  that  the  body  of  the  note  is  written  with 
one  kind  of  ink,  and  the  name  at  the  bottom  with  another  very  dif- 
ferent ;  and  yet  this  witness  has  sworn,  that  they  were  both  written 
with  the  same  ink,  and  one  immediately  after  the  other.  You  will 
judge  what  credit  is  to  be  given  to  his  evidence  !" 

Thus  the  authenticity  of  the  receipt,  and  the  credit  of  the  witness 
were  overtlirown  by  the  sagacity  of  the  court !  But  while  the  judge. 
Lord  Chief  Baron  Montague,  was  summing  up  the  evidence,  he  was 
interrupted  by  the  following  occurrence  :  the  person  who  reports  the 
trial,  was  then  taking  notes  of  the  proceedings ;  his  ink,  as  it  hap- 
pened, was  very  bad,  being  thick  at  the  bottom,  and  thin  and  water- 
ish  at  the  top,  so  that,  accordingly  as  he  dipped  the  pen,  the  writing 
appeared  very  pale  or  pretty  black.  This  circumstance  being 
remarked  by  some  gentlemen  present,  they  handed  the  book  to  the 
jury :  the  judge  perceiving  them  very  attentively  inspecting  it, 
called  to  them — "  Gentlemen,  what  are  you  doing  ?  What  book  is 
that  ?  "  They  told  him  that  it  was  the  writer's  book,  and  that  they 
were  observing  how  the  same  ink  appeared  pale  in  one  place,  and 
black  in  another.  The  judge  then  told  them — "You  ought  not, 
gentlemen,  to  take  notice  of  any  thing  but  what  is  produced  in 
evidence  ; "  and,  turning  to  the  writer,  demanded — "  What  he 
meant  by  showing  that  book  to  the  jury  ?  "  And  being  informed 
by  the  writer,  that  it  was  taken  from  him ;  he  inquired  "  who  took 
it,  and  who  handed  it  to  the  jury  ?"  But  this  the  writer  could 
not  say,  as  the  gentlemen  near  him  were  all  strangers  to  him,  and 
he  had  not  taken  any  particular  notice  of  the  person  who  took  his 
book. 

That  a  jury  ought  not  to  take  notice  of  any  thing  but  what  is  pro- 
duced in  evidence,  has  been  said  to  be  law ;  but,  on  the  contrary,  it 
has  been  held,  and  surely  very  properly,  that  a  juryman  may  find 
from  his  own  knowledge  ;  indeed,  what  evidence  can  convince  a  per- 
son that  is  which  he  knows  not  to  be  ? 

Hawkins  and  Simpson  were  convicted  and  executed;  indeed,  the 
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instantly  singled  him  out ;  called  him  by  his  name  (Thomas  Ged- 
dely),  and  charged  him  with  his  unfaithfulness  and  ingratitude  in 
robbing  her. 

He  was  directly  hurried  before  a  justice  of  the  peace,  but,  on  his, 
examination,  absolutely  affirmed  that  he  was  not  Thomas  Geddely 
that  he  knew  no  such  person,  that  he  never  was  at  York  before,  and 
that  his  name  was  James  Crow.  Not,  however,  giving  a  good 
account  of  himself,  but  rather  admitting  himself  to  be  a  vagabond 
and  petty  rogue,  and  Mrs.  Williams  and  another  swearing  positively 
to  his  person,  he  was  committed  to  York  Castle  for  trial  at  the  next 
assizes. 

On  arraignment  he  pleaded — not  guilty,  still  denying  that  he  was 
the  person  he  was  taken  for;  but  Mrs.  Williams,  and  some  others, 
swearing  that  he  was  the  identical  Thomas  Geddely,  who  lived  with 
her  when  she  was  robbed,  and  who  went  off  immediately  on  the  com- 
mitment of  the  robbery,  and  a  servant  girl  deposing  that  she  saw 
him  that  very  morning  in  the  room  where  the  scrutoire  was  broke 
open,  with  a  poker  in  his  hand,  and  the  prisoner  being  unable  to 
prove  an  alibi,  he  was  found  guilty  of  the  robbery.  He  was  soon 
after  executed,  but  persisted,  to  his  latest  breath,  that  he  was  not 
Thomas  Geddely,  and  that  his  name  was  James  Crow. 

And  so  it  proved !  For,  some  time  after,  the  true  Thomas  Ged- 
dely, who  on  robbing  .his  mistress,  had  fled  from  York  to  Ireland, 
was  taken  up  in  Dublin  for  a  crime  of  the  same  stamp,  and  there 
condemned  and  executed.  Between  his  conviction  and  execution, 
and  again  at  the  fatal  tree,  he  confessed  himself  to  be  the  very 
Thomas  Geddely  who  had  committed  the  robbery  at  York,  for  which 
the  unfortunate  James  Crow  had  been  executed. 


CASE  V. 

John  Miles,  who  was  executed  at  Exetee  foe  the  Muedek 
OF  William  Eidlet. 

William  Eidley  kept  the  Eed  Cow,  a  public  house  at  Exeter. 
John  Miles  was  an  old  acquaintance  of  Eidley's,  but  they  had  not 
seen  each  other  for  some  time  (Miles  living  some  distance  off),  when 
they  met  one  morning,  as  the  latter  was  going  a  little  way  to  receive 
some  money.  They  adjourned  to  the  next  public  house,  and,  after 
drinking  together,  Eidley  told  Miles  that  he  must  go  about  the 
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splinter  of  bone,  and  some  brains  in  a  crack  which  they  discovered 
in  the  handle.  The  circumstances  of  finding  the  deceased  and  the 
hammer,  as  described  by  the  former  witness,  were  fully  proved  by 
the  neighbors  whom  she  had  called :  and  upon  this  evidence  the 
prisoner  was  convicted  and  suffered  death,  but  denied  the  fact  to 
the  last.  About  four  years  after,  the  witness  was  extremely  ill,  and 
understanding  that  there  were  no  possible  hopes  of  her  recovery,  she 
confessed  that  her  father  and  brother  having  offended  her,  she  was 
determined  they  should  both  die;  and,  accordingly,  when  the  former 
went  to  milk  the  cow,  she  followed  him  with  her  brother's  hammer, 
and  in  his  shoes ;  that  she  beat  out  her  father's  brains  with  the 
hammer,  and  then  laid  it  where  it  was  afterwards  found;  that  she 
then  went  from  home  to  give  a  better  color  to  this  wicked  business, 
and  that  her  brother  was  perfectly  innocent  of  the  crime  for  which 
he  had  suffered.  She  was  immediately  taken  into  custody,  but  died 
before  she  could  be  brought  to  trial. 


CASE  XI. 
John  Stringer,  in  the  Year  1765. 

John  Stringer  was  tried  at  the  Lent  assizes,  held  at  Kingston, 
in  the  county  of  Surrey,  in  the  year  1765,  before  the  late  Lord  Chief 
Baron  Smythe,  for  the  murder  of  his  wife,  and  found  guilty.  The 
trial  being  on  the  Saturday,  he  was  ordered  for  execution  on  the 
Monday  following.  The  case  was  thus,  Stringer,  a  man  in  low  cir- 
cumstances, had  brought  his  wife,  who  had  long  been  in  an  ill  state 
of  health,  from  London  to  Lambeth,  for  the  benefit  of  the  air :  here 
they  lived  for  some  time ;  generally  in  great  harmony ;  but  not 
without  those  little  quarrels  and  scuffles,  so  common  with  persons  in 
their  rank  of  life.  Upon  the  woman's  death,  some  of  the  neighbor- 
ing females,  who  had  been  occasionally  witnesses  to  these  little  ac- 
cidental bickerings  between  the  husband  and  wife,  took  it  in  their 
heads,  that  he  had  murdered  her,  notwithstanding  she  had  never 
been  heard  to  make  the  least  complaint  of  her  husband  during  the 
course  of  her  illness ;  and  the  man  was  brought  to  trial  in  conse- 
quence. 

Some  trifling  evidence  being  given  of  the  little  differences  that 
had  arisen  between  them;  and  the  opinion  of  a  young  surgeon,  that 
some  appearances  on  the  corpse  were  somewhat  the  appearances  of 
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the  ghost  of  Ridley  appeared  all  bloody  !  and,  with  a,,  piteous  look 
and  hollow  voice,  declared  he  had  been  murdered,  and  that  Miles 
was  the  murderer. 

Under  these  prepossessions  amongst  the  weak  and  superstitious, 
and  a  general  prejudice  even  in  the  stronger  minds,  was  John  Miles 
brought  to  trial  for  the  wilful  murder  of  William  Ridley.  Circum- 
stances upon  circumstances  were  deposed  against  him ;  and  as  it 
appeared,  that  Miles  was  with  Ridley  the  whole  day,  both  before 
and  after  his  receiving  the  money,  and  that  they  spent  the  afternoon 
and  evening  together  alone,  the  jury,  who  were  neighbors  of  Ridley, 
found  Miles  guilty,  notwithstanding  his  protestations,  on  his  de- 
fense, of  innocence;  and  he  was  shortly  after  executed  at  Exeter. 

It  happened,  that,  some  time  after,  Mrs.  Ridley  left  the  Red 
Cow  to  keep  another  alehouse,  and  the  person  who  succeeded  her, 
making  several  repairs-  in  and  about  the  house,  in  emptying  the 
necessary,  which  was  at  the  end  of  a  long  dark  passage,  the  body 
of  William  Ridley  was  discovered.  In  his  pockets  were  found 
twenty  guineas,  from  whence  it  was  evident  he  had  not  been  mur- 
dered, as  the  robbing  of  him  was  the  sole  circumstance  that  could 
be  and  was  ascribed  to  Miles  for  murdering  of  Ridley.  The  truth 
of  Miles'  assertions  and  defense,  now  became  doubly  evident ;  for 
it  was  recollected  that  the  floor  of  the  necessary  had  been  taken  up 
the  morning  before  the  death  of  Ridley,  and  that,  on  one  side  of 
the  seat  a  couple  of  boards  had  been  left  up  ;  so  that,  being  much 
in  liquor,  he  must  have  fallen  into  the  vault,  which  was  uncommonly 
deep ;  but  which,  unhappily,  was  not  adverted  to  at  the  time  of  his 
disappearance ! 


CASE  VI. 

Singular  Trial  fob  MtrHDEE. 

Two  men  were  seen  fighting  together  in  a  field.  One  of  them 
was  found,  soon  after,  lying  dead  in  that  field.  Near  him  lay  a 
pitchfork  which  had  apparently  been  the  instrument  of  his  death. 
This  pitchfork  was  known  to  have  belonged  to  the  person  who  had 
been  seen  fighting  with  the  deceased ;  and  he  was  known  to  have 
taken  it  out  with  him  that  morning.  Being  apprehended  and 
brought  to  trial,  and  these  circumstances  appearing  in  evidence,  and 
also  that  there  had  been,  for  some  time,  an  enmity  between  the 
parties,  there  was  little  doubt  of  the  prisoner's  being  convicted, 
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impression  in  the  snow,  and  in  pressing  down  the  boot  there  was  no 
change  made  in  the  nail  prints. 

A  police  oflBcer  questioned  Gilbert  as  to  where  the  goods  were, 
and  Gilbert  told  him  the  street  they  were  in,  but  could  not  tell  the 
house.  He  also  said  to  the  officer  that  Swift  did' not  do  it,  but  that 
he  and  Upton  did  it.  The  officer  believed  him  to  be  of  sound  mind 
when  this  statement  was  made,  though  he  died  soon  after  and  before 
trial,  in  the  same  station-house,  of  delirium  tremens.  The  goods 
were  not  found.  The  defendants.  Swift  and  Upton,  were  tri*d  and 
convicted.  Reasons  were  filed  for  a  new  trial.  A  new  trial  was 
granted  to  Swift,  and  denied  to  Upton.  Upton  was  sentenced  to  two 
years  in  the  Penitentiary.  About  the  time  Upton  was  sentenced, 
the  police  took  a  young  German,  named  Peter  Miller,  into  custody, 
for  a  burglary  in  the  house  of  Mr.  Powers.  They  spoke  of  the 
arrest  and  conviction  of  Swift  and  Upton  in  his  presence,  which 
induced  him  to  say,  "Ha!  they  got  the  wrong  man  that  time." 
This  remark  of  course  induced  the  officers  to  question  him  further ; 
he  was  a  little  shy  at  first,  but  after  further  solicitation  he  made 
full  statements,  which  were  verified  to  the  satisfaction  of  all  parties, 
disclosing  the  following  facts  : 

On  the  night  of  6th  January,  a  bright  moonlight  night,  Peter 
Miller  walked  out  of  the  city  along  the  Germantown  Railroad,  to 
Nicetown  lane — went  west  on  that  lane  about  three  hundred  yards, 
to  the  farm-house  of  George  Crager,  farmer  and  trucker — went  to 
the  wagon-house  shed,  took  out  a  dirty  coulter  from  a  plough,  which 
had  probably  been  last  used  in  ploughing  privy  filth — took  the 
coulter  to  Dr.  Matlack's,  pried  off  the  shutters,  went  in,  stole  the 
goods,  came  out,  and  threw  the  coulter  under  the  culvert,  where  it 
was  found  by  the  police,  and  went  back  to  the  city  with  the  goods. 
These  facts  were  proved  to  the  satisfaction  of  the  party  robbed,  in 
this  way, — Miller  was  taken  from  the  prisoner's  dock  in  the  court- 
room out  to  Germantown,  to  Alderman  King's  office,  where  he 
described  to  Dr.  Matlack  and  Mr.  Maule,  who  lived  in  the  house, 
the  internal  arrangement  of  the  parlor  and  kitchen,  the  clock  on  the 
mantle,  and  many  other  things,  after  which  he  was  taken  to  the  end 
of  Penn  street,  on  which  the  robbed  house  stood.  He  soon  came  to 
a  house  somewhat  resembling  it,  started  towards  it,  and  then 
stopped,  and  said,  "  No,  that's  not  it ; "  he  went  on  further,  then 
paused — looked — "That's  it."  Showed  just  where  he  got  in,  how 
he  got  out ;  showed  a  scratch  on  the  under  side  of  the  drawer  cas- 
ing, which  the  robbed  party  had  not  discovered — told  them  also  of 
things  he  had  taken,  which  till  then  they  had  not  missed,  but  which 
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a  visit  to  a  relation,  put  up  at  Bradford's.  He  there  joined  company 
with  two  gentlemen,  with  whom  he  supped,  and,  in  conversation, 
unguardedly  mentioned  that  he  had  then  about  him  a  sum  of  money. 
In  due  time  they  retired  to  their  respective  chambers  ;  the  gentle- 
men to  a  two-bedded  room,  leaving,  as  is  customary  with  many,  a 
candle  burning  in  the  chimney  corner.  Some  hours  after  tliey  were 
in  bed,  one  of  the  gentlemen,  being  awake,  thought  he  heard  a  deep 
groan  in  an  adjoining  chamber;  and  this  being  repeated,  he  softly 
awaked  his  friend.  They  listened  together,  and  the  groans  increas- 
ing, as  of  one  dying  and  in  pain,  they  both  instantly  arose  and  pro- 
ceeded silently  to  the  door  of  the  next  chamber,  whence  they  had 
heard  the  groans,  and,  the  door  being  ajar,  saw  a  light  in  the  room. 
They  entered,  and  perceived  a  person  weltering  in  his  blood  in  the 
bed,  and  a  man  standing  over  him  with  a  dark  lantern  in  one  hand 
and  a  knife  in  the  other  !  The  man  seemed  as  petrified  as  them- 
selves, but  his  terror  carried  with  it  all  the  terror  of  guilt.  The 
gentlemen  soon  discovered  that  the  murdered  person  was  the  stran- 
ger with  whom  they  had  that  night  supped,  and  that  the  man  stand- 
ing over  him  was  their  host.  They  seized  Bradford  directly,  dis- 
armed him  of  his  knife,  and  charged  him  with  being  the  murderer. 
He  assumed,  by  this  time,  the  air  of  innocence,  positively  denied 
the  crime,  and  asserted  that  he  came  there  with  the  same  humane 
intentions  as  themselves  ;  for  that  hearing  a  noise,  which  was  suc- 
ceeded by  a  groaning,  he  got  out  of  bed,  struck  a  light,  armed  him- 
self with  a  knife  for  his  defense,  and  was  but  that  minute  entered 
the  room  before  thejtn.  These  assertions  were  of  little  avail ;  he 
was  kept  in  close  custody  till  the  morning,  and  then  taken  before  a 
neighboring  justice  of  the  peace.  Bradford  still  denied  the  murder, 
but,  nevertheless,  with  such  apparent  indications  of  guilt,  that  the 
justice  hesitated  not  to  make  use  of  this  most  extraordinary  expres- 
sion, on  writing  out  his  mittimus, — "Mr.  Bradford,  either  you  or 
myself  committed  this  murder." 

This  extraordinary  affair  was  the  conversation  of  the  whole 
country.  Bradford  was  tried  and  condemned,  over  and  over  again, 
in  every  company.  In  the  midst  of  all  this  predetermination,  came 
on  the  assizes  at  Oxford.  Bradford  was  brought  to  trial ;  he  pleaded 
— not  guilty.  Nothing  could  be  stronger  than  the  evidence  of  the 
two  gentlemen.  They  testified  to  the  finding  Mr.  Hayes  murdered 
in  his  bed;  Bradford  at  the  side  of  the  body  with  a  light  and  a 
knife  ;  that  knife,  and  the  hand  which  held  it  bloody  ;  that  on  their 
entering  the  room,  he  betrayed  all  the  signs  of  a  guilty  man  ;  and 
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275. 
may  he  affect  a  warmth  he  does  not  feel,  277,  286. 
how  he  represents  his  client,  270. 
liable  to  acquire  a  Swiss  conscience,  273. 
Dr.  Johnson's  opinion  upon,  277,  280. 
Lord  Eldon's  view  upon  the  duties  of,  279. 
duty  to  court  and  client,  280,  n. 
Coleridge's  opinion  on  the  necessity  for,  281. 
the  greatest,  often  men  of  humble  birth,  282. 
arguments  of,  how  to  be  viewed  by  a  jury,  160,  282, 

286. 
Bishop  Sanderson  on,  209. 


484  APPENDIX. 


CASE  VIII. 


William  Shaw  who  was  executed  at  Edinburgh,  foe  the 

MUBDEB  OF  his  DAUGHTER,  IN  THE  YbAB  1721. 

William  Shaw  was  an  upholsterer,  at  Edinburgh,  in  the  year  1721, 
He  had  a  daughter,  Catherine  Shaw,  who  lived  with  him.  She  en- 
couraged the  addresses  of  John  Lawson,  a  jeweller,  to  whom  William 
Shaw  declared  the  most  insuperable  objections,  alleging  him  to  be  a 
profligate  young  man,  addicted  to  every  kind  of  dissipation.  He 
was  forbidden  the  house ;  but  the  daughter  continuing  to  see  him 
clandestinely,  the  father,  on  the  discovery,  kept  her  strictly  confined. 

William  Shaw  had,  for  some  time,  pressed  his  daughter  to  receive 
the  addresses  of  a  son  of  Alexander  Robertson,  a  friend  and  neigh- 
bor; and  one  evening,  being  very  urgent  with  her  thereon,  she 
peremptorily  refused,  declaring  she  preferred  death  to  being  young 
Robertson's  wife. 

The  father  grew  enraged,  and  the  daughter  more  positive;  so  that 
the  most  passionate  expressions  arose  on  both  sides,  and  the  words 
"barbarity,  cruelty,  and  death,"  were  frequently  pronounced  by  the 
daughter !     At  length  he  left  her,  locking  the  door  after  him. 

The  greatest  part  of  the  buildings  at  Edinburgh  are  formed  on 
the  plan  of  the  chambers  in  our  inns  of  court ;  so  that  many  families 
inhabit  rooms  on  the  same  floor,  having  all  one  common  staircase. 
William  Shaw  dwelt  in  one  of  these,  and  a  single  partition  only 
divided  his  apartment  from  that  of  James  Morrison,  a  watch-case 
maker.  The  man  had  indistinctly  overheard  the  conversation  and 
quarrel  between  Catherine  Shaw  and  her  father,  but  was  particularly 
struck  with  the  repetition  of  the  above  words,  she  having  pronounced 
them  loudly  and  emphatically !  For  some  little  time  after  the  father 
was  gone  out,  all  was  silence,  but  presently  Morrison  heard  several 
groans  from  the  daughter.  Alarmed  !  he  ran  to  some  of  his  neigh- 
bors under  the  same  roof.  These,  entering  Morrison's  room,  and 
listening  attentively,  not  only  heard  the  groans,  but  distinctly  heard 
Catherine  Shaw,  two  or  three  times,  faintly  exclaim,—"  Cruel  father, 
thou  art  the  cause  of  my  death!"  Struck  with  this,  they  flew  to 
the  door  of  William  Shaw's  apartment;  they  knocked,— no  answer 
was  given.  The  knocking  was  still  repeated,— still  no  answer. 
Suspicions  had  before  arisen  against  the  father;  they  were  now 
confirmed:  a  constable  was  procured,  an  entrance  forced;  Catherine 
was  found  weltering  in  her  blood,  and  the  fatal  knife  by  her  side ! 
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BAREISTEE.    See  Advocate. 

BELIEVING,  seeing  Is,  166. 

BENTHAM'S  objection  to  the  phrase  chain  of  evidence,  306,  n. 

BOOKS,  right  way  of  reading,  22,  n. 

proper  function  of,  22,  n. 
BOYLES'  deanition  of  testimony,  284. 
BROUGHAM,  Lord,  on  advocacy,  283,  291. 
BKOWN,  David  Paul,  anecdote  of,  58 ». 

his  golden  rules  for  examination  of  witnesses,  345. 
BKOWN,  Jessie,  at  the  siege  of  Lucknow,  26,  n. 
BUCKINGHAM,  Duke  of,  his  assassination,  16. 
BUSHE,  Chief  Justice,  his  dread  of  cross-examination,  241. 


CEREMONIES  belong  to  an  age  of  ignorance,  29. 

CHAIN  of  evidence,  Bentham's  objection  to  the  phrase,  306,  ». 

CHABACTER,  evidence  as  to,  on  criminal  trials,  100. 

effect  of  evidence  as  to,  101. 

nature  of  evidence  as  to,  101. 

opinion  as  to,  101. 

doubtful  value  of  testimony  as  to,  102,  w, 

how  to  judge  of  evidence  as  to,  103,  219. 
CHILD,  evidence  of,  160,  167. 

to  be  received  with  caution,  160,  167. 

capable  of  perjury,  161,  168. 

capable  of  murder,  161,  169. 

Inadequate  judge  of  the  sanctity  of  an  oath,  161,  168. 
CHILDHOOD,  memory  of  events  of,  62,  63. 
CICERO  on  the  duties  of  judge  and  jury,  335. 
CIRCUMSTANCE,  what  it  is,  3,  n. 
CIRCUMSTANTIAL  EVIDENCE  of  murder,  114. 

conviction  of  innocent  person  by,  108,  n,  306,  n. 

illustrations  of,  108,  n;  111  »;  116,  n;  306  n. 

moral  certainty  arising  from,  114  n. 

aHthe  facts  to  be  inconsistent  with  theory  of  innocence, 

114,  TO. 

motive  to  commit  offense,  307,  n. 

discovery  of  crime  through,  310,  n. 

to  be  received  with  caution,  111,  n. 

especially  in  capital  cases,  306,  n, 

what  it  is,  306. 

by  some  thought  more  satisfactory  than  direct,  310. 

result  of,  is  but  probability,  312. 
CLEARNESS  necessary  in  addressing  the  Ill-informed,  230. 
CLOCK,  not  hearing  the  striking  of,  26. 
CLOTHING  as  a  means  of  recognition,  86. 
See  Dbess. 
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benevolent  Being  can  require  that  I  should  any  longer  live  in  tor- 
ment to  myself  in  this  !  My  death  I  lay  to  your  charge  ;  when  you 
read  this,  consider  yourself  as  the  inhuman  wretch  that  plunged  the 
murderous  knife  in  the  bosom  of  the  unhappy 

"CATHERINE  SHAW." 

This  letter  being  shown,  the  hand-writing  was  recognized  and 
avowed  to  be  Catherine  Shaw's,  by  many  of  her  relations  and  friends. 
It  became  the  public  talk;  and  the  magistracy  of  Edinburgh,  on  a 
scrutiny,  being  convinced  of  its  authenticity,  they  ordered  the  body 
of  William  Shaw  to  be  taken  from  the  gibbet,  and  given  to  his  fam- 
ily for  interment;  and,  as  the  only  reparation  to  his  memory  and 
the  honor  of  his  surviving  relations,  they  caused  a  pair  of  colors  to 
be  waved  over  his  grave,  in  token  of  his  innocence. 


CASE  IX. 

John  Hawkins  and  Geokge  Simpson,  who  were  executed,  Mat 

1721. 

[The  whole  of  this  case  is  not  given,  as  not  being  applicable  to  our  present 
purpose  ;  but  the  following  extract  affords  a  most  remarkable  instance  of 
the  fallibility  of  circumstantial  evidence.] 

John  Hawkins  and  George  Simpson  were  indicted  for  robbing  the 
mail,  on  the  16th  of  April,  1722.  Hawkins,  in  his  defense,  set  up 
an  alibi  ;  to  prove  which,  he  called  one  William  Fuller,  who  deposed, 
that  Hawkins  came  to  his  house  on  Sunday,  the  15th  of  April,  and 
lay  there  that  night,  and  did  not  go  out  until  the  next  morning. 
Being  asked  by  the  court,  "  by  what  token  do  you  remember  that  it 
was  the  15th  *  of  April  ?  "  He  replied,  "  by  a  very  good  token  ;  for 
he  owed  me  a  sum  of  money  for  horse  hire,  and  on  Tuesday,  the 
10th  of  April,  he  called  upon  me  and  paid  me  in  full,  and  I  gave  him 
a  receipt ;  and  I  very  well  remember,  that  he  lay  at  my  house  the 
Sunday  night  following."  The  receipt  was  now  produced.  "April 
the  loth,  1722.  Eeceived  of  Mr.  John  Hawkins,  the  sum  of  one 
pound  ten  shillings,  in  full  of  all  accounts,  per  me  William  Fuller." 
Upon  inspecting  the  receipt,  the  court  asked  Fuller  who  wrote  it ; 
he  replied,  "  Hawkins  wrote  the  body  of  it,  and  I  signed  it."    Court 


*  The  robbery  was  committed  about  two  o'clock  on  the  morning  of  the  16th. 
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CKIME,  circumstances  often  betray  and  manifest  the  motives  of,  138. 
common  course  of,  110,  n. 
motive  of,  138. 
CKOSS-EXAMINATION,  object  of,  147. 

leading  questions  allowed  on,  146. 
importance  of,  148. 

two  styles  of,  361. 

to  show  that  witness  did  not  see  what  he  said  he  saw,  149. 

to  show  that  witness  did  not  hear  what  he  said  he  heard,  150. 

to  show  that  witness  spoke  from  hearsay,  150. 

to  test  the  truth  of  what  a  witness  has  said  in  general  terms,  by 
making  him  particularize,  150. 

to  show  that  a  witness  who  has  identified  a  thing  was  mis- 
taken, 151. 

to  procure  explanation  of  words  used  by  a  witness,  151. 

to  show  that  the  conduct  of  a  prisoner  was  consistent  with  his 
innocence,  &o.,  151. 

to  cause  witness  to  repeat  what  he  has  said  in  favor  of  the 
prisoner,  152. 

to  show  a  contradiction  in  the  testimony  of  the  witness,  152. 

legitimate  end  of,  sometimes  perverted,  153. 

what  is  necessary  to  render  it  effective,  153,  361. 

makes  witness  a  witness  for  examiner,  153. 

often  corroborates  an^  strengthens  previous  testimony,  154. 

liord  Eldon's  remark  as  to,  154. 

Daniel  O'Counell's  caution  in  resorting  to,  154. 

Instance  of  its  strengthening  the  direct  testimony  on  O'Coigly's 
trial,  154. 

the  like  on  Home  Tooke's  trial,  155. 

the  like  on  Earl  Thanet's  trial,  156. 

often  gives  rise  to  a  re-examination,  158. 

affecting  credit  of  witness  by  certain  questions  on,  170. 

embarrassing  to  an  honest  witness,  237. 

necessity  for,  237,  n. 

unskilful  use  of,  238,  n.^ 

distinguished  from  examining  crossly,  238,  n. 

Sergeant  Ballantine  upon,  237-239,  n. 

three  kinds  of  witnesses  shaken  by,  239,  n. 

Irving  Brown  upon  the  abuse  of,  244,  n. 

Chief  Justice  Bushe's  dread  of,  241. 

object  of,  often  only  to  confuse  a  witness,  241. 

trying  to  the  temper  of  a  witness,  242. 

Trench's  description  of,  242,  n. 

Curran's  mode  of,  255. 

See  Examination,  Ee-examination. 
CKOWD,  perception  in  a,  21. 
CURKAN,  his  mode  of  cross-examining.alwitness,  255. 

82 
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evidence  against  them  was  very  strong ;  but,  had  the  fate  of  Hawkins 
depended  upon  the  single  testimony  of  EuUer,  he  would,  but  for  this 
occurrence,  have  fallen  a  sacriiice  to  the  acuteness  of  the  judffe  I  who 
appears  to  have  been  much  displeased  at  the  accidental  confutation 
of  his  remarks  on  the  receipt,  although  it  was  an  accident  in  favor  of 
life  ;  and,  had  it  not  been  in  a  case  where  other  evidence  was  so 
strong  against  the  accused,  it  must  have  been  looked  upon  as  the 
special  interposition  of  Providence. 


CASE  X. 
Bkother  exkcuted  pok  Mueder. 

A  man  was  tried  for  and  convicted  of  the  murder  of  his  own  father. 
The  evidence  against  him  was  merely  circumstantial,  and  the  prin- 
cipal witness  was  his  sister.  She  proved  that  her  father  possessed 
a  small  income,  which  with  his  industry,  enabled  him  to  live  with 
comfort ;  that  her  brother,  the  prisoner,  who  was  his  heir  at  law, 
had  long  expressed  a  great  desire  to  come  into  the  possession  of  his 
father's  effects ;  and  that  he  had  long  behaved  in  a  very  undutiful 
manner  to  him,  wishing,  as  the  witness  believed,  to  put  a  period  to 
his  existence  by  uneasiness  and  vexation ;  that,  on  the  evening  the 
murder  was  committed,  the  deceased  went  a  small  distance  from  the 
house,  to  milk  a  cow  he  had  for  some  time  kept,  and  that  the  wit- 
ness also  went  out  to  spend  the  evening  and  to  sleep,  leaving  only 
her  brother  in  the  house  :  that,  returning  home  early  in  the  morn- 
ing, and  finding  that  her  father  and  brother  were  absent,  she  was 
much  alarmed,  and  sent  for  some  neighbors  to  consult  with  them, 
and  to  receive  advice  what  should  be  done ;  that,  in  company  with 
these  neighbors,  she  went  to  the  hovel  in  which  her  father  was  ac- 
customed to  milk  the  cow,  where  they  found  him  murdered  in  an 
inhuman  manner,  his  head  being  almost  beat  to  pieces  ;  that  a  sus- 
picion immediately  falling  on  her  brother,  and  there  being  then 
some  snow  upon  the  ground,  iu  which  the  footsteps  of  a  human  being, 
to  and  from  the  hovel,  were  observed,  it  was  agreed  to  take  one  of 
the  brother's  shoes,  and  to  measure  therewith  the  impressions  in 
the  snow :  this  was  done,  and  there  did  not  remain  a  doubt  but  that 
the  impressions  were  made  with  his  shoes.  Thus  confirmed  in  their 
suspicions,  they  then  immediately  went  to  the  prisoner's  room,  and 
after  a  diligent  search,  they  found  a  hammer  in  the  corner  of  a 
private  drawer,  with  several  spots  of  blood  upon  it,  and  with  a  small 
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ELDON,  Lord,  observation  on  interrogating  a  prosecutor,  154. 

his  provincial  pronunciation,  232,  n. 

on  tlie  duties  of  an  advocate,  279. 

defect  of,  as  an  advocate,  283. 

never  was  an  attesting  witness,  73. 

liis  practice  in  writing  opinions,  297. 

defect  of  his  memory,  64. 
ELOQUENCE,  evidence  is,  287. 

takes  either  side,  286. 

jury  should  fear,  286. 

may  be  addressed  to  tlie  understanding  or  the  feelings,  282. 
EMOTION,  exhibition  of,  by  advocate,  277,  286. 
EPHESUS,  how  the  law  was  at,  338. 

ERRONEOUS  CONVICTION,  by  means   of  an  advocate's  false  state- 
ments, 268. 
instances  of,  312,  313,  475. 
cases  of,  forbidden  to  be  read  to  jury,  313,  n. 

See  ClKCUMSTANTIAL  EVIDENCE. 

EVENTS.    See  Facts. 
EVIDENCE  of  faith,  161. 

carries  greater  weight  than  eloquence,  289. 

of  a  child,  167. 

of  a  child  to  be  received  with  caution,  167. 

important  to  know  law  of,  358. 

consists  of  matter  of  fact,  300. 

is  eloquence,  287. 

preponderance  of,  333,  n. 

sufficient  for  verdict  in  civil  cases,  333,  ». 
See  Testimony. 
EXAGGEEATION,  tendency  to,  167,  n,  220,  229. 
EXAMINATION  of  a  vrUness,  basis  of,  143. 

modes  of,  141,  143. 
leading  questions  on,  145,  350. 
remarks  upon,  228. 
of  witn,ess  should  be  according  to  the  order  of  time  of  which 

they  are  to  speak,  143,  ji,  159. 
of  witnesses  usually  preceded  by  a  statement  of  counsel,  160. 
difficulties  of,  223. 

calmness  and  temper  required  in,  257. 
encouragement  of  timid  witness,  221,  n ;  228  n. 
interruption  of  witness,  222,  n ;  228,  n. 
patience  and  good  temper  in,  229,  n. 
adapting  question  to  understanding  of  witness,  229  w. 
Quintilian  upon,  251,  n. 
golden  rules  for,  345. 
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a  mortification,  occasioned  by  bruises  ;  Stringer,  on  these  slight  cir- 
cumstances, was  convicted,  and  left  for  execution  ! 

Mr.  Carsan,  a  surgeon  of  great  experience  in  the  neighborhood, 
(and  still  living  there,)  had,  on  the  report  of  the  murder,  from  mere 
curiosity,  examined  the  body,  and  was  so  clear  that  there  were  no 
marks  of  violence  thereon,  that  he  had  not  the  least  apprehension  of 
the  possibility  of  Stringer's  being  convicted  :  but  hearing  of  the  con- 
viction, and  confident  of  the  innocence  of  the  unhappy  man,  and 
actuated  by  the  love  of  justice  and  humanity,  he  instantly,  on  the 
Sunday,  waited  on,  and  represented  the  case  to  the  Archbishop  of 
Canterbury ;  his  grace  gave  Mr.  Carsan  a  letter  to  Baron  Smythe  ; 
who,  convinced,  by  his  statement  of  the  matter,  that  himself  and  the 
jury  had  been  too  precipitate  in  forming  an  opinion  of  the  guilt  of 
Stringer,  granted  an  immediate  respite  ;  which  gave  Mr.  Carsan  an 
opportunity  of  laying  the  whole  case  before  his  majesty,  and  he  had 
the  satisfaction  of  saving  an  innocent  man  from  an  undeserved  and 
ignominious  death. 


To  the  foregoing  we  add  the  following  case  which  occurred  in 
Philadelphia  in  the  year  1860  : 

Commonwealth  against  Henkt  Upton  and  Joseph  Swift. 

On  the  night  of  the  6th  of  January,  1860,  Dr.  Matlack's  house  at 
Germantown,  was  burglariously  entered  by  persons  then  unknown, 
and  robbed  of  coats,  boots,  and  other  clothing. 

Thomas  Gilbert,  Joseph  Swift  and  Henry  Upton  were  engaged 
the  same  night  in  cleaning  out  a  cess-pool,  not  more  than  a  quarter 
of  a  mile  from  the  house  where  the  burglary  was  committed.  Marks, 
as  of  privy  filth,  were  found  on  the  under  side  of  one  of  the  window- 
shutters,  which  had  been  pried  off  with  a  coulter,  that  was  after- 
wards found  in  a  dry  culvert  under  the  railroad,  about  three  hun- 
dred yards  from  the  house.  Evidence  was  presented  that  Gilbert, 
Swift  and  Upton  had  but  one  load  to  take  from  the  well  at  12  o'clock, 
and  that  they  did  not  get  home  till  at  or  near  three  o'clock.  Two 
sets  of  tracks  through  the  snow  were  traced  by  the  police  from  the 
house  robbed  across  the  field,  to  the  house  of  Gilbert.  The  boot  of 
Upton,  which  he  had  worn  that  night,  was  tried  by  the  policeman, 
and  he  swore  it  fitted  exactly  into  one  set  of  the  tracks.  Also,  that 
the  boot  was  loaded  with  large  nails,  which   had  made  a  distinct 
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FACT — coiMnmd. 

belief  In  truth  of,  necesBary  to  a  conclusion,  163. 

fabrication  of,  136. 

common  mistake  to  suppose  a  fact  has  been  seen  which  has  not 
been  seen,  165. 

conclusion  from,  300. 

purposes  of  inquiry  into,  before  a  jury,  300. 

evidence  of  witness  consists  of  matter  of,  300. 

in  matter  of,  credit  to  be  given  to  testimony,  303. 

to  form  a  story,  306. 

and  theories,  408. 
FAITH,  many  things  known  upon  the  evidence  of,  161. 
FALSE  FACTS,  3,  n. 
FALSEHOOD,  the  subterfuge  of  guilt,  98. 

usually  a  motive  for,  98. 

self-conviction  of,  166. 

and  truth,  contest  between,  344. 

not  always  opposed,  344. 
See  Lie,  Pebjubt,  Tbtjth,  "Williams. 
FALSE  WITNESSES,  Fortescue  concerning,  314. 

conviction  by  means  of,  315. 

how  to  deal  with,  373. 
See  Pbejtjbt. 
FIEKY  CKOSS,  summons  by  the,  94. 
FLIGHT  a  suspicious  circumstance.  112. 
FOBGET,  power  to,  59. 

FORTESCUE,  concerning  false  witnesses,  314. 
FKAUD,  when  a  question  of  fact,  9,  ». 

G 

GARKICK  as  a  witness,  233. 

GRIEF,  the  feeling  of,  is,  a  fact,  4. 

GROUND,  stooping  to  the,  to  assist  the  hearing,  31. 

GUILT,  falsehood  the  subterfuge  of,  98. 

discovery  of,  by  unwary  words,  99. 


HANDWRITING,  recognition  of,  68. 

how  a  knowledge  of,  may  be  obtained,  70. 

liability  of  error  in  recognizing,  70,  70,  n,  71. 

varies  with  circumstances,  71. 

mistakes  as  to,  71,  72. 

ordinary,  differs  sometimes  from  signature,  72. 

examination  of  witness  as  to,  examples  of,  69,  »  151. 
HARES,  discovered  by  their  eyes,  18. 
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they  found  were  really  gone ;  told  Mr.  Maule  that  he  was  up  in  his 
room  in  the  second  story,  and  described  the  position  of  his  bed — 
then  went  and  showed  where  he  had  thrown  the  coulter  under  the 
culvert,  and  then  where  he  had  got  the  coulter  from,  and  upon 
inquiring  of  the  farmer,  he  stated  that  he  missed  the  coulter  a  day 
or  two  after  Miller  said  he  had  taken  it.  There  could  have  been  no 
possible  chance  of  collusion  between  these  parties.  Gilbert  died  a 
short  time  after  the  robbery,  and  was  all  the  time  in  custody.  Swift 
and  Upton  were  also  in  custody  till  after  Miller's  arrest  for  the  bur- 
glary of  Mr.  Powers'  house.  These  facts  satisfied  the  robbed  party, 
the  District  Attorney  and  the  Judge  who  tried  the  cause,  and  Upton 
was  pardoned.  Miller  was  arraigned  for  this  same  burglary  of 
which  Swift  and  Upton  had  been  convicted  and  pleaded  guilty. 
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INFLUENCES  to  conceal  truth  or  overstep  Its  boundaries,  170. 
INSOLVENCY.    See  Bankruptcy. 
INSTIGATION,  a  question  of  fact,  9. 
INTENTION  is  a  fact,  3,  3,  n. 

inferred  from  acts,  307. 

a  common  subject  of  inquiry  by  a  jury,  307. 

instances  of  questions  of,  left  to  jury,  307. 
INTEEEOGATION  of  a  witmsa,  basis  of,  143. 
See  Examination,  Questions. 
IRISH  PEASANT,  his  notion  of  distances,  97. 

his  mode  of  answering,  226. 

account  of  cross-examination  of,  242,  n, 
lEKELEVANT  MATTER,  introduction  of,  on  a  trial,  260. 


JOHNSON,  Doctor  Samuel,  on  the  duties  of  an  advocate,  276,  280. 

on  the  regard  to  be  paid  to  the  address  of  an  advocate,  284. 

his  definition  of  "  the  world,"  331. 
of  doubt,  333. 

his  prayer,  429. 
JOHNSON,  Judge,  error  in  proof  of  handwriting  on  trial  of,  71. 
JOY,  the  feeling  of,  is  a  fact,  4. 
JUDGE,  Cicero's  advice  to,  335. 

powerless  sometimes  to  prevent  wrong,  344. 
JUBISPEUDENOE,  facts  and  laws  are  subjects  of,  1. 

definition  of,  1-3,  n. 

various  uses  of  the  word,  2,  n. 

incorrect  uses  of  the  word,  2,  n. 
JURY  to  give  verdict  according  to  evidence,  282. 

what  ensures  advocate's  success  with,  282. 

should  distrust  eloquence  of  advocate,  286. 

purpose  of  an  inquiry  Into  facts  before,  300. 

often  have  to  be  instructed  by  the  witnesses  on  matters  of  science 
and  art,  301. 

to  rely  on  testimony  of  experts,  301. 

to  credit  testimony,  303. 

how  to  prepare  verdict,  305. 

sometimes  have  to  draw  inferences,  306,  326. 

intention  is  a  common  subject  of  inquiry  by,  307. 

to  decide  according  to  testimony,  not  on  counsel's  statement, 
160. 

instances  of  questions  of  intention  left  to,  307. 

may  be  deceived  by  false  testimony,  316. 

deciding  on  contradictory  evidence,  317. 

Bishop  Sanderson's  sermon  on  difficulty  of,  in  coming  to  a  right 
conclusion,  320. 

unanimity  required  of,  322. 
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ADVOCATE—  Continued. 

jury  should  fear  eloquence  of,  286. 

what  the  principal  aim  of,  282. 

Bhould  adapt  himself  to  his  audience,  284,  n. 

Pliny  as,  283,  n. 

Macaulay's  description  of  an  accomplished,  282,  n. 

Lord  Eldon's  defect  as,  283. 

when  his  success  with  a  jury  may  be  hoped  for,  284. 

Inexperienced,  may  sometimes  prevail,  285. 

exhibition  of  emotion  by,  277,  286. 

Lord  Brougham's  remarks  upon,  283,  291. 

merges  his  individuality,  293. 

may  advance  the  opinion  of  his  client,  293. 

among  the  impediments  in  the  way  of  justice,  290. 

Cicero'^  distinction  between  professional  and  personal 

character  of,  294. 
unreasonable  to  impute  to  him  the  opinions  he  e;:- 

presses  for  his  client,  294. 
tendencies  of  the  practice  as,  294. 
See  LiNCOLir. 
AGE,  its  effect  upon  the  memory,  41,  60,  62. 
ALIBI,  evidence  of,  47. 
ALMANAC,  fraud  by  means  of,  269. 
ANCIENT  LAW,  delighted  in  ceremonies,  30,  n. 
ANGEE,  the  feeling  of,  is  a  fact,  4. 
ANSWERS  to  questions  often  very  indefinite  and  loose,  223. 

reasoning,  225,  227. 
ANXIETY,  as  giving  acuteness  to  organs  of  sense,  26. 

effect  of,  37. 
ARGUMENT,  Boyles'  definition  of,  284. 
ARGYLE,  Marquis  of,  discrepancies  as  to  sentence  upon,  218. 
ATHENS,  effect  of  the  plague  of,  on  the  memory,  60. 
ATHOL,  Lord,  attack  upon  by  Lord  Lovat,  13. 
ATTENTION,  as  influencing  perception,  21,  n. 

discrimination  between  sensations,  21,  n. 
abstraction  of,  25  n. 

Illustrations,  automatic  reflex  movements  In  sleep,  25  n, 
failure  to  hear  striking  of  clock,  25,  n. 
selective  attention,  32. 
ATTESTING  WITNESS,  proving  execution  of  deed  by,  53. 
Lord  Eldon  never  was,  72. 

B 

BAD  CAUSE,  may  an  advocate  support,  257,  270. 
BANKRUPTCY  of  a  witness  as  affecting  his  credit,  197. 

at  Rome  a  witness'  credit  measured  by  his  property,  197, 


INDEX.  505 

LIE,  how  to  apprehend  the  full  extent  of  the  sinfulness  of,  163. 
always  a  motive  for,  98. 
See  Falsehood. 
LIGHT,  effect  of,  upon  perception,  14. 
LINCOLN,  President  Abraham,  how  he  procured  an  acquittal  by  a  fraud, 

269,  n. 
LOVAT,  Lord,  attack  by,  on  Lord  Athol,  13. 
LOWER  OEDEES,  memory  of,  58. 
LUCKNOW,  case  of  Jessie  Brown  at,  26,  n. 

M 
MAP,  an  aid  to  memory,  140. 

MEANING  of  language  used,  testifying  as  to,  35. 

See  Words. 
MEMOEANDUM  as  a  means  of  recollection,  50. 

to  aid  memory  recommended,  50. 

value  of,  52. 

sometimes  fails  to  recall  the  fact  recorded,  53. 

will  frequently  recall  forgotten  facts,  54. 
MEMOKY  has  more  command  over  sights  than  sounds,  30. 

reproduction  of  impressions  through  association  of  ideas,  40,  n. 

illustrations,  42  n,  43  n,  44  n. 

failure  of  memory  of  attesting  witnesses,  57,  n. 

Impairment  of,  in  old  age,  62,  n. 

senile  forgetfulness  of  recent  events,  63,  n. 

what  is  it,  40. 

kept  alive  by  keepsakes,  45. 

decay  of,  with  age,  41,  60,  61. 

persons  remarkable  for  retentive,  57. 

of  names,  42. 

of  words,  29,  209. 

of  sights  and  sounds,  30. 

of  Wesley,  40. 

of  David  Paul  Brown,  58,  n. 

of  Wilberforce,  42. 

of  Ctowper,  45. 

of  Abernethy,  58,  n. 

of  Chief  Justice  Parsons,  58,  n. 

of  Coleridge,  45. 

of  Savage,  67. 

of  the  time  of  an  event,  4fi. 

of  the  "  lower  orders,"  58. 

recommendation  not  to  trust  to,  50. 

treachery  of,  50. 

imagination  sometimes  takes  the  place  of,  53,  63. 

of  an  entire  drama,  58,  n. 

some  things  cannot  be  erased  from,  59. 

effect  of  the  plague  at  Athens  upon,  60. 
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CLTJENTIUS,  Cicero's  defence  of,  237. 
COLERIDGE,  memory  of,  45. 

on  the  necessity  for  an  order  of  advocates,  &c.,  2 
COMMON  EEPOET  not  sufQcient  to  judge  by,  142. 

an  unsafe  guide,  95. 
COMMON  SENSE,  Southey's  definition  of,  330. 
CONCEALMENT  as  an  evidence  of  guilt,  113. 
CONCLUSION  from  facts,  300,  319. 

of  Law,  11,  n. 

hasty,  occasion  of  much  misconception,  299. 

from  evidence,  320. 
CONFLICT  of  testimony,  203. 

to  be  avoided,  351. 
CONFUSION  in  demeanor  of  witness,  effect  of,  189,  201,  221. 

in  perception,  20. 
CONSCIENCE.    See  Swiss  Consoienoe. 
CONTEMPLATION  an  aid  to  impression,  36. 
CONTEADICTION  may  be  inadvertent,  166  202,. 

instances  of,  211,  216. 

verdict  in  cases  of  contradiction  in  testimony,  317. 
See  DiscBEPANCX. 
CONVICTION  by  false  testimony,  315. 

See  Ebboneotjs  Oonviotion,  Self  Conviotion. 
COEEOBOKATIVE  EVIDENCE,  required  in  bastardy  cases,  319,  n. 

required  in  breach  of  promise  cases,  319,  n. 

illustrations  of,  319,  n, 
COUNSEL.     See  Advocate. 
COUNTENANCE.     See  Face. 
COUETS  OF  LAW,  errors  committed  by,  330. 
COWPEE,  memory  of,  45. 
CEANES  OF  IBICUS,  Fable  of,  99,  n. 
OEEDIT  OF  A  WITNESS  generally,  161. 

ground  of,  161. 

may  be  impaired  by  irreconcilable  statements,  166. 

affecting,  by  certain  questions  on  cross-examination,  148, 170. 

how  affected  by  his  previous  deposition,  172, 177. 

how  affected  by  his  being  interested  in  the  prosecution,  173. 

how  affected  by  his  previous  conviction  of  theft,  173. 

how  affected  by  being  an  accomplice,  174,  181. 

how  affected  by  his  delaying  to  make  his  statement,  176 

how  affected  by  his  former  conduct,  178. 

how  affected  by  being  a  spy,  188. 

how  affected  by  bankruptcy,  197. 

how  affected  by  weakness  of  mind,  198. 

how  affected  by  his  demeanor,  201,  221. 

how  affected  by  his  evidence  differing  from  that  of  another  wit- 
ness, 203. 
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NECESSARIES  or  not,  a  mixed  question  of  law  and  fact,  10,  n. 

NEOESSAEY,  a  question  of  fact,  10,  n. 

NECESSITY,  a  question  of  fact,  10,  n. 

NEGLIGENCE,  a  question  of  fact,  9,  n,  10,  n. 

NELSON,  Liord,  examination  of,  as  a  witness,  106. 

NIGHT  AIK  favorable  for  transmitting  sound,  24. 

NOISE,  as  affecting  perception,  27,  38 

NOTES,  advice  to  take,  50. 

NOTICE,  habit  of  taking,  36. 

NOVELTY,  effect  of,  40. 

NUMBEES,  fallacious  estimate  of,  230. 

O 

OATH  of  a  witness  on  a  trial,  162. 

child  may  be  inadequate  judge  of  the  sanctity  of,  168. 

effect  of,  upon  a  person's  statement,  220,  234. 

importance  of,  235. 

reminding  witness  that  he  is  under,  234. 
See  Peejttkt. 
OBSEBVATION,  on  what  it  depends,  36. 

confounding  it  with  inference,  165,  re. 

See  Impbession,  Memory,  Pebception. 
O'CONNELL,  Daniel,  his  caution  in  cross-examination  of  a  witness,  154. 
OLD  AGE,  effect  of,  upon  the  memory,  41,  60,  61. 
OPENING  case  to  a  jury,  advice  as  to,  391. 
OPEN  QUESTION,  what  Is,  143. 

advantages  and  disadvantages  of,  144. 

effect  of,  upon  an  honest  witness,  145. 
OPINION  and  fact,  distinction  between  matters  of,  8,  n. 

of  one  witness  of  another,  219. 

as  to  character,  100. 

of  witness,  219. 

of  others,  adoption  of,  219. 
OEATOE.     See  Advocate. 
OEATOEY,  Demosthenes'  definition  of,  28. 
OEDINAEY,  a  question  of  fact,  9,  n. 

OEIGINAL  EVIDENCE,  distinguished  from  hearsay,  140,  n. 
OWNERSHIP,  a  question  of  fact,  9,  re,  10,  n. 


PARRICIDE,  Cicero's  defense  of  Rosoius  for,  137,  n. 
PARSONS,  Ch.  J.,  his  powers  of  memory,  58,  re. 

studied  every  kind  of  knowledge,  265,  re. 
PEASANT.    See  Ikish  Peasant. 
PEPYS,  his  account  of  a  trial  before  Lord  Hide,  232. 

on  the  advantage  of  silence,  260. 

on  young  counsel,  285. 
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D 

DAKKNESS,  effect  of  upon  perception,  24. 
DEATH,  presumption  of,  124. 

why  indulged,  124. 

probability  of,  124. 

probability  of,  by  shipwreck,  128. 

foreshadowed  in  the  face,  110. 
DEFENSE  of  a  bad  cause,  remarks  upon,  270,  275. 
DEMAND  a  question  of  fact,  9,  n. 
DEMEANOE  of  witness  as  affecting  his  credit,  201. 
DEPOETMENT,  professional,  resolutions  in  regard  to,  415. 
DEPOSITION  of  witness,  177. 
DILIGENT  INQUIEY,  a  question  of  fact,  9,  n. 

See  DtJE  DixiaENCE. 
DISAPPEAEANCE,  remarkable  case  Of,  124,  n. 
DISCEEPANCY  of  witness  as  affecting  his  credit,  203,  380. 

on  the  trial  of  Lord  Strafford,  204. 

of  witnesses  as  to  what  was  said,  210. 

See  CONTEADICTION. 

DISGUISE,  effect  of,  upon  recognition,  77. 
DISTANCE  in  space,  effect  of,  upon  perception,  22. 

to  prove  alibi,  77. 

in  time.    See  Time. 

of  place,  94.  . 

impression  as  to,  32,  n. 
certain  occupations  qualify  to  judge  of,  95. 
what  occasions  difference  in  idea  of,  96. 
Irish  peasant's  notion  of,  97. 
DOMINANT  IDEA  falsifying  perceptions,  53,  n,  67,  n. 
DOESET,  Earl  of,  and  the  students,  anecdote  of,  27. 
DOUBT,  meaning  of  the  term,  333. 

prisoner  entitled  to  benefit  of,  306. 
DEESS  as  an  aid  to  personal  identity,  86. 

sometimes  more  noticed  than  the  person,  86 

impressions  derived  from,  32,  n. 

effect  of,  in  criminal  trial,  28,  n. 
DUE,  a  conclusion  of  law,  11,  n. 

DUE  COUESE  OP  LAW,  a  mixed  question  of  law  and  fact,  10,  n. 
DUE  DILIGENCE,  a  mixed  question  of  law  and  fact,  10,  n. 
DULY,  a  mixed  question  of  law  and  fact,  10,  n. 
DUTY,  a  conclusion  of  law,  10,  n. 

of  a  witness,  221. 

E 
EAE,  putting  down  to  the  ground  the  better  to  hear,  18,  20. 

capacity  of,  to  hear  many  sounds  at  one  time,  20. 

eye  perceives  quicker  than,  27. 

effect  of  darkness  upon,  24. 
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PHYSICAL  FACTS,  9,  n. 
PLACE,  memory  of,  45. 

a  circumstance  of  every  fact,  217. 

distance  of,  22,  47,  94,  97. 

Impressslon  as  to,  32,  n. 

See  Alibi,  Distance. 
PLAGUE  of  Athens,  its  effect  on  the  memory,  60. 
PLINY,  how  he  advocated  a  cause,  283,  n. 
POLICE  OPFICEES,  remarks  upon  evidence  given  by,  177 
POSSESSION,  a  question  of  fact,  9,  n. 
POVEKTY  of  a  witness,  198. 
PKAYEK,  the  student's,  429. 
PRESENTMENT,  a  question  of  fact,  9,  n. 

PEESUMPTION  of  death  from  length  of  absence,  121,  n,  122,  n,  123,  n, 
124. 

of  survivorship,  128,  133. 

as  to  priority  of  death  of  persons  dying  In  same  catastrophe, 
116,  n. 

of  regularity  in  business  transactions,  134,  n. 

of  agreement  to  pay  for  services  rendered,  134,  n. 

as  negotiable  paper,  134,  n. 

See  PEOBABIIilTT. 

PEEVIOUS  KNOWLEDGE  or  ignorance,  effect  of,  upon  perception,  14. 
PROBABILITY,  length  of  time  often  Important  as  a  measure  of,  90. 

Locke's  definition  of,  118. 

how  judged  of,  118,  n,  133. 

the  only  result  of  circumstantial  evidence,  312. 

experience  closely  connected  with,  120. 

what  is  probable  to  one  is  not  probable  to  another,  134. 

of  coming  weather,  121. 

some  persons  confound  the  possible  with  the  probable,  135. 

of  death,  121. 

of  death  by  shipwreck,  128. 

of  survivorship,  133,  n. 

strengthened  by  concurrence  of  independent  proofs,  300,  n. 

degree  of,  requisite  for  verdict,  332. 
in  civil  cases,  333,  n. 
in  criminal  cases,  333,  n. 
PROBABLE,  when  Cicero  considered  a  narrative  to  be,  136 

or  improbable,  a  question  of  knowledge,  137. 
PROBABLE  CAUSE,  a  question  of  law,  16,  n. 
PRONUNCIATION,  sometimes  a  source  of  mistake,  229,  232,  n. 
PROPERTY,  a  conclusion  of  law,  11,  n. 
PROTAGORAS'  boast  of  power  to  make  a  bad  cause  good,  291. 


QUALIFICATIONS,  circumstances  sometimes  so  called,  3,  n. 
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EXAMINATION— coTrfmJted. 

practical  advice  for  conducting,  233,  349. 

Archbishiop  Wliately,  opinion  on  the  different  modes  of  examin- 
ing a  witness,  242. 
See  Advocate,  Cboss-Examination,  Bu-Examination,  Witkess. 
EXPERIENCE  closely  connected  with  probability,  120. 
EXPERTS,  credit  to  be  given  to,  304. 

rules  in  relation  to,  301,  n,  302,  n,  303,  n,  304,  n. 
EYE,  the  shining  of,  may  betray  a  concealed  person,  17. 
capacity  for  seeing  many  objects  at  once,  20. 
perceives  quicker  than  the  ear,  27. 
memory  has  more  command  over  sights  than  sounds,  31. 
See  Habes,  Woodcock. 

F 
FABEICATION  of  facts,  136. 
FACE,  recognition  of  a  person  is  usually  by,  76. 

changes  in  the,  77. 

its  resemblance  differently  judged  of  by  different  persons,  83. 

Inconvenience  of  resemblance  in,  83. 

greater  diversity  of  intellectual  character  than  of  countenance,  84. 

resemblance  of  face  does  not  infer  resemblance  of  character,  84. 

power  of  some  persons  to  control,  109. 

sometimes  raises  suspicion  of  crime,  109. 

sorrow  in,  foreshadows  death,  110. 
FACT  a  subject  of  jurisprudence,  1. 

rights  and  wrongs  proceed  from,  2. 

the  subject  of  testimony,  3. 

what  is  meant  by,  3. 

how  distinguished  from  a  circumstance,  3,  n. 

how  divided  by  Bentham,  3,  n. 

intention  is  a,  3,  ■«. 

Includes  acts  and  events,  4,  n. 

dispositive  and  investlve,  7,  n. 

divestive  and  translative.  In;  8;  n. 

and  opinion,  distinction  between  matters  of,  8,  n. 

question  of,  9,  n. 

time  and  place  concomitant  circumstances  of,  217. 

once  in  existence  is  irrevocable,  5. 

not  confined  to  one  group,  5. 

relation  of,  renders  it  important  or  otherwise,  5. 

when  a  subject  of  inquiry  by  a  jury,  5. 

testimony  consists  of,  8. 

time  passing  or  past  is  a,  47. 

narrative  of,  what  it  is,  139. 

how  obtained  from  a  witness,  141., 

how  a  witness  may  narrate,  141. 
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KE-OEGANIZATION,  a  question  of  fact,  10,  n. 
KEPOET.     See  Common  Kepobt. 
REPUTATION.     See  Chaeaoteb. 
REQUEST,  a  question  of  fact,  10,  n. 

EESEMBLANCE  of  one  person  to  another,  inconvenience  of,  83. 
mental,  134. 

See  Identity,  Eecognition. 
RESOLUTIONS  in  regard  to  professional  deportment,  415. 
RIOT,  perception  In,  22. 
ROME,  how  juries  acted  at,  336. 


SAILORS,  superstition  of,  200. 

SANDERSON,  BISHOP,  his  sermon  on  eloquence,  290. 

on  conclusions  from  evidence,  320, 

on  the  conduct  of  litigants,  338. 
SAVAGE,  his  powers  of  memory,  57.  ■ 
SEISIN,  a  question  of  fact,  9,  n. 
SELF-CONVICTION,  of  crime  how  it  often  happens,  99. 

by  words  inadvertently  spoken,  99,  n. 

of  falsehood,  166. 

of  the  murderers  at  Ibicue,  99,  n. 

by  deed,  100. 

of  Hugh  Macdonald,  100. 

in  the  case  of  Eugene  Aram,  100. 
SELF  PRAISE,  not  permissible,  261. 
SENSES,  testimony  of  the,  27,  to. 

acuteness  of,  sharpened  by  anxiety,  26. 
See  Ear,  Eye. 
SERVANTS,  tendency  of,  to  exaggerate,  167,  n. 
SHIPWRECK,  probability  of  death  by,  128,  133., 
SIGHT,  memory  of,  30. 

extraordinary  power  of,  30. 
See  Peeception. 
SIGNATURE,  difficulty  of  recognizing,  72. 

how  the  value  of  testimony  as  to,  determined,  74. 
See  Handweiting. 
SILENCE  sometimes  more  useful  than  speech,  260. 

profiting  by  silence  of  witness,  368. 
SILVANUS  charged  with  killing  his  wife,  110,  n. 
SKILL  is  a  fact,  4. 

SMOKE,  effect  of,  upon  perception,  12. 
SNOW,  effect  of,  upon  perception,  12. 
SOUND,  perception  of,  19. 

night  air  favorable  to  transmission  of,  24. 

hearing  only  part  of,  27. 

memory  has  more  command  over  sights  than,  30, 

one  may  drown  another,  38. 

effect  of,  37. 
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HASTE,  effect  of,  upon  perception,  13. 

in  coming  to  conclusion,  evil  of,  299. 
HEARING.    See  Perception. 
HEABSAY  EVIDENCE,  not  admissible,  140,  n. 

exceptions,  140,  n. 
HIGHIiANDEES,  their  mode  of  answering  questions,  147. 
HOLDER,  -who  is,  a  conclusion  of  law,  10,  n. 
HOUDIN,  how  he  cultivated  his  power  of  vision,  20,  «. 
HUMAN  NATURE,  a  knowledge  of,  enables  one  to  judge  of  probabilities, 

133,  138. 
HUME,  an  accomplished  advocate,  282,  n. 
HUNTER,  John  W.,  curious  error  as  to  handwriting  on  trial  of,  70,  n. 


IBICUS,  murder  of,  how  discovered,  99,  n. 

IDEAS,  causes  of  obscurity  in,  32. 

IDENTIFICATION  OF  PERSONS,  by  peculiarities  of  manner,  75,  i 

change  of  appearance  by  shaving  beard,  77,  n. 

by  dress,  86. 

mistakes  in,  110,  n. 
IDENTITY,  instances  of  mistakes  in,  85,  430. 

See  Recognition. 
IGNORANCE,  effect  of,  upon  perception,  14. 

age  of,  is  an  age  of  ceremony,  29. 
ILLEGALLY,  a  mixed  question  of  law  and  fact,  10,  n. 
ILLNESS,  impairs  memory,  60. 
IMAGINATION  sometimes  takes  the  place  of  memory,  53,  63. 

of  vision,  166. 

falsifying  perceptions,  53,  n,  67,  n. 
IMPEACHMENT  of  witness,  219. 
IMPRESSION,  capability  of  the  mind  to  receive,  32, 

dependent  upon  attention,  32. 

what  occasions  an,  33. 

of  altered  appearance  of  a  friend,  34. 

of  witness  as  to  what  he  heard,  35,  56. 

words  often  make  no,  35. 

aided  by  contemplation,  36. 

how  long  retained,  40. 

occasioned  by  novelty,  40. 

of  dress,  distance  and  place,  32,  n. 

of  meaning,  rather  than  of  words,  35. 

See  Memobt,  Pbbception,  EBCoaNiTioN. 
IMPROBABILITY.    See  Pbobabimtt. 
INDEBTED,  a  conclusion  of  law,  10,  n. 
INFERENCE,  confounded  with  observation,  165,  n. 

jury  have  soihetlmes  to  draw,  306,  326. 
See  Motive. 
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TEMPTATION,  what  affects  the  force  of,  105. 
TESTIMONY,  fact  the  only  subject  of,  8. 

of  witness  consists  of  facts,  8. 

of  the  senses,  27,  n. 

conflicting,  of  attesting  wlthesSeS,  57  ». 

instance  of  fallibility  of,  65. 

to  handwriting,  liability  to  error  in,  70,  71. 

to  signature,  72. 

as  to  length  of  time,  uncertainty  of,  89. 

as  to  speed,  91,  92. 

compared  With  argument,  284. 

often  given  in  scientific  language,  300. 

of  experts  to  be  relied  upon,  301. 

how  truth  of,  may  be  tested,  184. 

as  to  facts,  but  not  as  to  opinions,  to  be  relied  on,  303. 

of  police  oflloers,  177. 

indirect,  311. 

false,  314. 

conflict  of,  317,  n, 

due  to  misconceptions,  317,  n. 
immaterial  incongruities,  317,  n. 
particular  aflSrmative  as  opposed  to  general  negative, 
318,  n. 

conflictihg,  to  be  aVoiddd,  351. 

contradftjtoty,  317. 

Boyle's  definition  of,  284. 
See  Evidence. 
THEMISTOCLES,  desired  to  be  taught  how  to  forget,  59. 
THEORIES  and  facts,  408. 
THINGS,  recognition  of,  66. 
THOUGHT,  being  haunted  by,  59. 
THRUSH,  song  of,  its  effeSt  on  the  memory,  45. 
TIME,  passing  or  past,  is  a  fact,  47. 

a  concomitant  of  every  other  fact,  47,  n. 

a  sure  innovator  on  the  countenance,  78. 

a  circumstance  of  every  fact,  217. 

of  hearing,  seeing  or  doing  any  act  usually  unnoticed,  49. 

examination  of  a  witness  as  to  the  time  of  a  marriage,  49. 

length  of,  88. 

uncertainty  of  testimony  as  to,  89. 

mistaken  ideas  of,  89,  n. 

great  mental  trouble  or  anxiety  may  make  past  time  to  appear 
lori^er  than  it  really  was,  90. 

leigth  of,  important  as  a  measure  of  possibility  or  probability 
of  an  event,  90. 
TRAVELLERS,  advice  to,  50. 
TfeAtte:RgAfeLE  PACTS,  9,  n. 
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JURY — cotitimied. 

differences  in  power^  and  qualifications  of  members  of,  323, 

rule  requiring  unanimity  in,  censured,  327. 

how  advised  by  the  court,  332. 

consolation  to,  in  case  of  error,  330. 

to  give  prisoner  benefit  of  doubt,  332. 

advice  to,  334. 

Cicero  on  the  duties  of,  335. 

practical  advice  upon  opening  a  case  to,  391. 

cases  of  erroneous  conviction  forbidden  to  be  read  to,  313. 

trial  by,  eulogies  upon,  337. 
JUEY  SYSTEM,  misdirected  attacks  upon,  327,  n. 

eulogy  upon,  337,  n. 

K 

KALMUCKS,  loss  of  memory  by,  60. 
KEEPSAKES,  effect  of,  upon  the  memory,  45. 
KENYON,  Lord,  how  he  wrote  opinions,  297. 
KNOWLEDGE,  effect  of,  upon  perception,  14 

Is  a  fact,  4. 

of  the  world,  what  is  meant  by  the  phrase,  331. 


LAMAETINE  rejected  as  a  witness,  180,  n. 
LANGUAGE  often  makes  no  impression  on  hearer,  35. 

two  different  impressions  of,  56. 

substitution  of,  in  repetition,  204. 

testifying  as  to  the  exact  language  used,  207. 

difficulty  of  remembering,  209. 
LAW,  fact  the  source  of,  1. 

questions  of,  10,  n. 

and  fact,  questions  mixed  of.  10,  n. 

conclusions  of,  10,  n. 

connected  with  history,  263. 

ashes  of,  cover  all  science,  263. 
LAWFUL,  a  conclusion  of  law,  10,  n. 
LAW-SUITS,  always  undesirable,  338. 

caution  against  making,  instruments  of  injustice,  339. 
LAWYER,  knowledge  of  all  science  necessary  to,  264. 

his  flexibility  in  construction  of  language,  267. 

Gay's  fable  to,  267. 

Bishop  Sanderson's  advice  to,  341. 

Southey's  remarks  on,  273. 

See  Advocate. 

LEADING  QUESTIONS,  what  are,  143,  145. 

advantages  and  disadvantages  of,  144. 

when  not  allowed,  146,  350. 

abuse  of,  on  cross-examination,  146. 
LE  BLANC,  Mr.  Justice,  discrepant  statements  as  to  place  of  his  deat'> 
219,  n. 
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WHITEHEAD,  his  reply  on  Lord  Melville's  trial,  46. 
WILBERFOBCE,  memory  of,  42. 

WILLIAMS,  Dr.,  his  powers  of  making  false  relations  of  things,  316. 
WITNESS  may  be  asked  what  was  his  intention,  4,  n. 

testimony  of,  consists  of  facts,  3. 

asking  whether  he  must  have  seen  a  thing  done,  16. 

interrogated  as  to  what  he  heard  or  saw,  22,  35. 

to  prove  execution  of  deed,  53. 

tendency  of,  to  turn  inference  into  recollection,  54,  165. 

casual  circumstances  will  sometimes  awaken    recollection  in 
mind  of,  55. 

may  have  two  impressions  of  what  he  has  heard  or  read,  66. 

to  handwriting,  liability  to  error,  68. 

to  distance  of  place,  94. 

to  character,  101. 

narrative  of  facts  by,  141,  142. 

allowing  him  to  tell  his  own  story  his  own  way,  142,  356. 

examining  of,  by  questioning,  143. 

inconvenience  of  examining  by  questions,  145. 

basis  of  interrogation  of,  143. 

two  modes  of  questioning  of,  143. 

leading  questions  and  open  questions  to,  143.     , 

advantages  and  disadvantages  of  different  modes  of  examining, 
145. 

effect  of  leading  questions  to,  145. 

effect  of  open  questions  upon,  145. 

often  tells  his  story  imperfectly  or  falsely,  147. 

importance  of  cross-examination  of,  148. 

re-examination  of,  158. 

order  of  examination  of,  159,  328. 

examination  of,  usually  preceded  by  a  statement  of  counsel,  IGO. 

of  the  credit  of,  generally,  161. 

a  child  as,  167. 

oath  of,  on  a  trial,  162. 

may  comply  with  his  oath,  and  yet  misstate  facts,  162. 

proper  inference  that  he  meant  to  speak  the  truth,  164. 

when  suspected  of  testifying  falsely,  how  to  view  his  testimony, 
164. 

when  proper  to  doubt  truth  of,  165. 

often  impairs  his  credit  by  a  contradiction  in  terms,  166. 

self-contradiction  by,  159,  202. 

motives  of,  169,  184,  186. 

credit  of,  how  affected  by  certain  questions  in  cross-examination, 
170. 

exposure  of  ignorance,  166,  n. ;  252,  n. 

former  conduct  as  affecting,  178,  n. 

anecdote  related  of  David  Paul  Brown,  178,  n. 
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MEMOEY — corUinued. 

effect  of  intense  suffering  up^n,  60. 

effect  of  injury  to  the  brain  upon,  60. 

of  the  events  of  childhood,  62,  63. 

confusion  of,  21,  63. 

impressions  are  constantly  wearing  out,  41,  139. 

aid  to,  by  a  model  or  map,  140. 

See  Obsebvation,  Kecosnition,  BeooiiIiEciion. 
MEN,  very  much  resemble  each  other,  134,  n. 
MIND,  perception  of,  may  precede  that  of  eye  or  ear,  18. 

attention  of,  dependent  on  circumstances,  32. 

how  influenced  by  self-interest,  138. 
See  Weakness  or  Mind. 
MISEKY  prolongs  time,  90. 
MISTAKE  in  the  use  of  one  word  for  another,  208,  210. 

not  affecting  credit  of  witness,  212. 

as  to  what  words  were  used  or  acts  done,  or  the  persons  by 
whom  done,  208,  et  aeq. 

some  sources  of,  227. 
MISTAKEN  IDENTITY,  instances  of,  85,  430. 

See  iDENTiir,  Kboognition,  Kesemblance. 
MODEL  or  Map  as  an  aid  to  the  memory,  140. 
MOOKE,  Sir  Thomas,  charge  of  bribery  against,  how  refuted,  265. 
MOEAL  TRUTH.     See  Tbtjth. 
MOTION,  effect  of,  upon  perception,  17. 
MOTIVE,  perjury  seldom  committed  without,  164. 

for  a  lie,  98. 

of  a  witness,  169,  186. 

of  crime,  138. 

a  source  of  suspicion  against  a  witness,  169. 

to  commit  perjury,  169. 

difficult  to  learn  the,  184. 
MUKDEK,  signs  of.  111. 

of  Apronla,  by  her  husband,  Plautius  Silvanus,  110,  ». 

circumstantial  evldenpe  of.  111. 

child  capable  of,  168. 

convictions  for,  on  false  testimony,  315,  475. 
MUSIC,  no  residing-place  in  the  ear,  30. 

N 

NAMES,  memory  of,  42. 

NARRATIVE,  when  considered  to  be  probable,  136. 
of  facts,  what  it  is,  139. 

by  a  witness,  141. 

often  imperfectly  or  falsely  told,  147. 
should  adhere  to  order  of  time,  159. 
of  children  and  servants,  Herodotian  style  of,  167. 
See  Relation  of  Facts. 


IKDEX.  517 

'WO'RI>&— continued. 

testifying  as  to  tlie  exact,  207. 

speaking  one  for  anotlier,  207. 

mistaking  one  word  for  anottier,  211. 

difficulty  of  remembering  acknowledged  by  an  order  of  the 
House  of  Commons,  209. 

mistakes  of  meaning  of,  232. 

provincial  pronunciation  of,  231,  232. 
WORLD,  what  is  meant  by  knowledge  of  the,  331. 
WRITING.     See  Handwkiting. 


XENOPHON,  retreat  of,  17. 


Whole  Number  of  Pages,  588. 
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PERCEPTION  dependent  on  relative  situation  to  object  viewed,  12. 
optical  illusions,  12,  n. 
looming,  12,  n. 
Fata  Morgana,  12,  ■«. 
instinctive  perception  of  animals,  14,  n. 
quickness  of,  15,  n. 

Illustration,  story  of  Bobert  Houdin,  15  n. 
effect  of  sunlight  upon,  12. 

smoke,  snow,  or  rain  upon,  12. 
haste  upon,  13. 

being  only  partially  awake  upon,  13. 
light  upon,  14. 
dependent  on  previous  knowledge  or  ignorance,  14. 
suddenness  of,  17. 
of  the  eye,  17. 

of  the  mind  may  precede  that  of  the  eye  or  ear,  18. 
of  sound,  by  lying  on  the  ground,  19. 

condition  of  atmosphere,  25,  n. 
music  of  the  spheres,  26,  n. 
by  the  eye,  of  many  objects  at  one  time,  19. 

viewing  the  place  where  crime  was  committed,  27,  n. 
photographic  views  admissible  in  evidence,  27,  n. 
for  sight  of  country  folk,  31. 
by  the  ear,  of  many  objects  at  one  time,  21. 
of  many  things  but  nothing  distinctly,  21. 
in  a  crowd,  21. 
in  a  riot  or  tumult,  22. 
effect  of  distance  upon,  22. 
effect  of  relative  situation  upon,  22. 
of  sound  at  night,  24. 
of  a  clock  Ktriking,  26,  n. 
dependent  on  internal  recognition,  25. 

on  attention,  21,  n. 
by  the  eye  quicker  than  the  ear,  27. 
See  Impeession. 
PEKJUKY  seldom  without  motive,  164. 
many  would  prefer  death  to,  165. 
child  capable  of  committing,  168. 
motives  to  commit,  169. 
less  frequent  than  mistake,  369. 
what  facts  will  furnish  reason  to  suspect,  179. 
pickpocket  may  not  be  prepared  to  commit,  180. 
traitor  or  murderer  would  commit,  182. 
convictions  obtained  by,  315,  475. 
See  False  Witnesses,  Oath. 
PEESON,  recognition  of,  75. 
See  Idbntitt. 
PEESONAL  IDENTITY. 

See  Identity,  Eecognition,  EesembijAnce. 
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QUESTIONS,  of  fact,  9,  n. 
of  law,  10,  n. 

mixed  of  law  and  fact,  10,  n. 

where  many  are  f  o  be  asked  some  will  be  omitted,  143. 
leading,  wliat  are,  143. 

advantages  and  disadvantages  of,  144. 
habit  of  answering  loosely,  223. 

See  Leading  Qtjbstions,  Open  Qttkstions. 

R 

EAIN,  effect  of,  upon  perception,  12. 

REAL  FACTS,  9,  n. 

REASONAELiE,  a  question  of  fact,  10,  ». 

REASONABLE  CAUSE,  a  question  of  la^w,  10,  n. 

REASONABLE  DOUBT,  what  amounts  to,  332. 

REASONING,  affected  by  self-interest,  138. 

answer  by  witness,  225,  227. 
RECOGNITION,  66. 
of  a  thing,  66. 

from  its  being  rare,  66. 
from  points  of  difference,  67. 
by  workmen  of  their  tools,  68. 
of  handwriting,  68. 

liability  to  error  in  recognizing  handwriting,  70,  70,  n. 
of  a  person,  75. 

how  assisted,  75. 
is  chiefly  by  the  face,  76. 
by  his  conversation,  79. 
by  his  knowledge  of  some  fact,  79. 
causes  which  prevent,  80. 
by  his  voice,  gait  or  carriage,  80. 
aided  by  the  dress,  86. 
of  the  murderer  Rush,  81. 
instances  of,  after  many  years'  absence,  81. 
See  Identity,  Resemblance. 
RECOLLECTION,  causes  of,  42,  49. 
memorandum  a  means  of,  50. 
See  Mbmobt. 
RE-EXAMINATION,  cross-examination  often  gives  rise  to,  158. 
object  and  effect  of,  157. 
is  often  a  cross-examination,  158. 
often  confirms  cross-examination,  158. 

confirming  cross-examination,  Instance  of,  on  the  trial  of  Hnrdy. 
158. 
RELATION  of  facts.    See  Nabkative. 
difficulty  in,  221. 
penalty  of  making  false,  316. 
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SOUNDNESS,  a  question  of  tact,  22,  9. 
SOUTHEY,  his  remarks  on  lawyers,  273. 

his  definition  of  common  sense,  330. 
SPEECH,  hearing  only  part  of  a,  26. 

of  counsel,  not  the  basis  of  a  verdict,  166. 
SPEED,  often  important  to  know  rate  of,  91. 

few  able  to  judge  of,  91,  92. 

circumstances  which  affect,  92. 
SPY,  when  mere  character  of  being,  not  to  prejudice  as  a  witness,  188. 

naturally  disliked,  189. 

testimony  of,  how  tested,  189. 

Lord  Chief  Justice  Eyre's  remarks  upon  the  testimony  of,  191. 

Lord  EUenborough's  remarks  upon  the  testimony  of,  192. 

magistrates  may  employ,  194. 

Cicero  employed  spies  upon  Catiline,  194. 

the  mercenary  spy  to  be  feared,  1&5. 

Tacitus  makes  mention  of,  195. 

Addison's  description  of,  196. 

Evelyn's  remarks  upon  the  testimony  of,  196. 

a  conscientious  man,  such  as  was  Defoe,  may  be,  196,  n, 

witness  not  to  be  addressed  as,  244. 
STANHOPE,  Lady  Heater,  remarkable  power  of  vision  of,  30. 
STOPPING  a  witness,  in  giving  evidence,  236. 
STEIKING  CLOCK,  not  hearing,  26,  n. 
STUDENT'S,  prayer,  429. 
SUDDENNESS,  effect  of,  upon  perception,  17. 
SUNLIGHT,  effect  upon  perception,  12. 
SUPERSTITION  of  sailors  notorious,  200. 

instances  of,  200,  n, 
SUBVIVOESHIP,  presumption  as  to,  128,  133. 
SUSPICION,  Dr.  Johnson's  definition  of,  108. 

Terence's  definition  of,  108. 

different  kinds  of,  108. 

observation  of  Lord  Bacon  upon,  108. 

erroneous  suspicion,  curious  example  of,  108,  n. 

the  attendant  of  crime,  110. 

parried  by  falsehood,  98. 

of  murder,  110. 

what  facts  will  create.  111. 

capable  of  explanation,  114. 

caution  against  rash,  114. 
SWISS  CONSCIENCE,  lawyers  said  to  acquire  a,  273. 


TEAKS,  indication  of  soft  heart,  286. 
advocate  shedding,  286. 
nothing  dries  sooner  than,  286,  ». 
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TEIAL,  on  every  trial  there  is  a  story  of  facts,  141. 

by  jury,  Sir  James  Mackintosh's  eulogy  upon,  339. 

resembles  a  contest,  285. 
See  Jtjby. 
TRUTH,  difficulty  in  arriving  at,  65. 

defined,  162. 

moral,  defined,  163. 

test  of,  184. 

of  facts,  belief  in,  necessary  to  a  conclusion,  163. 

and  falsehood,  contest  between,  344. 

proper  inference  that  -witness  meant  to  speak,  164. 

when  proper  to  doubt,  166. 

men  said  to  have  no  curiosity  to  know,  295. 
See  PaiiSehood. 
TUMULT,  perception  in  a,  22. 

U 

ULYSSES,  how  he  established  his  identity,  79. 
UNANIMITY  injwry,  the  requiring  it  censured,  322. 

Barrington  concerning,  328. 
UNJUST,  a  conclusion  of  law,  10,  n. 
UNLAWFUL,  a  conclusion  of  law,  10,  n. 
UNLAWFULLY  OONVEKTED,  a  question  of  fact,  9,  n. 
UNUSUAL  APPEARANCES,  effect  of,  upon  impression,  33. 
USUAL,  a  question  of  fact,  9,  n. 

V 
VERDICT,  effect  of,  337. 

to  be  based  on  testimony,  not  on  counsel's  statement 
See  JuKT. 
VISIBLE,  a  mixed  question  of  law  and  fact,  10,  n. 
VISION,  remarkable  powers  of,  30. 

improvement  of  powers  of,  20,  n. 


W 

WATCHING,  effect  of  upon  perception,  19. 
WEAKNESS  of  Mind  as  affecting  the  credit  of  a  witness,  198.  ^ 
WEATHER,  the  coming,  may  be  often  rightly  predicted,  121. 
WESLEY,  Johm,  his  memory,  40. 

'       his  rebuke  of  Beau  Nash  aa  to  reliance  on  common  report,  142. 
WHATELY,  Archbishop,  his  opinion  on  the  different  modes  of  examining 
a  witness,  242. 
on  coming  to  a  conclusion,  323. 

on  the  danger  to  the  advocate  In  the  practice  of  his  vocation, 
294. 


516  INDEX. 

WITNESS— cojiiiTCMed. 

introduction  of,  to  Jury,  228,  n. 

the  former  conduct  of,  178. 

an  accomplice,  181. 

a  spy,  188. 

bankruptcy  of,  197. 

■weakness  of  mind  of,  198. 

poverty  of,  198. 

will  sometimes  say  what  he  will  not  swear,  220,  234,  349. 

4iscrediting  a  witness,  370. 

demeanor  of,  201. 

giving,  evidence  differing  from  that  of  another  witness,  ,303. 

opinion  one  of  another,  219. 

under  examination,  221. 

difficulties  experienced  by,  221. 

effect  of  novelty  of  situation  upon,  233. 

peculiarities  of,  227,  232. 

reminding  that  he  is  under  oath,  234. 

not  to  be  addressed  in  terms  iniplying  discredit,  244. 

unwilling  to  answer,  250. 

unfavorable  answer  of,  368. 

surprised  into  an  answer,  252. 

that  will  not  recollect,  256. 

Bishop  Sanderson's  admonition  to,  339. 

golden  rules  for  examination  of,  345. 

practical  advice  for  conducting  examination  of,  233,  349. 

Archbishop  Whately's  opinion  on  the  different  modes  of  examin- 
ing, 242. 

who  prove  too  much,  352. 

adverse,  352. 

timid,  354. 

stupid,  354. 

re-calling,  356. 

false,  how  to  deal  with,  373. 

qualities  of  ordinary  witnesses,  228,  ■«. 

treatment  of  stupid  witnesses,  229,  ■«. 

enibarrassment  of  under  cross-examination,  239  n. 

assailing  character  of,  242,  n. 

evasion  of  the  point  by  dishonest,  248,  n. 

dealing  with  unwilling,  251,  n. 

See  Ceoss-Examination,  Examinahon  or  ■Witnesbjbs, 
Evidence,  Testimony. 
WOOPCPOK,  taken  by  their  eyes,  18,  n. 
"WOKDS  often  make  no  impression,  35. 

perception  of,  27,  28. 

two  Impressions  of,  56.     ^ 

substitution  of,  204. 
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